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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

        

North Shore Gas Company      ) 

The Peoples Gas Light and Coke Company  )    

         ) Docket No. 13-0550 

) 

Petition pursuant to Section 8-104 of the Public Utilities ) 

Act To Submit an Energy Efficiency Plan   )   

 

INITIAL BRIEF OF 

THE PEOPLE OF THE STATE OF ILLINOIS 

The People of the State of Illinois, by and through Lisa Madigan, Attorney General of the 

State of Illinois (“the People” or “AG”), pursuant to the schedule established by the 

Administrative Law Judges (“ALJs”), hereby file their Initial Brief in the above-captioned 

proceeding. 

I. INTRODUCTION 

The General Assembly has declared that it “is the policy of the State that electric and 

natural utilities are required to use cost-effective energy efficiency and demand-response 

measures to both reduce delivery load and reduce both the direct and indirect costs of gas and 

electric utility service.  220 ILCS 5/8-103(a), 8-104(a).  Every three years, electric and gas 

utilities must present to the Commission a proposed plan for providing to utility ratepayers 

comprehensive and cost-effective energy efficiency programs.  220 ILCS 5/8-103(f), 8-104(f).   

Peoples Gas Light & Coke Company and North Shore Gas Company (“the Utilities”, “the 

Companies” of “PGL/NS”) are affiliated gas distribution utilities, serving customers throughout 

the City of Chicago and northern suburbs, respectively. The Companies, therefore, are required 

under Section 8-104 of the Public Utilities Act (“the Act”) to delivery energy efficiency 
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programs to their residential, commercial and industrial customers.  220 ILCS 5/8-104.  This 

proceeding involves the Illinois Commerce Commission’s (“Commission”) review of the 

Companies’ proposed plan for the delivery of energy efficiency programs to PGL and NS 

customers for electric program years 4 through 6 under Section 8-104(f) of the Act, which 

requires gas utilities to file an energy efficiency plan every three years with the Commission.
1
   

While some issues that arose during the Commission Staff’s and Intervenor review of the 

PGL/NS plan have been resolved, others remain contested and in need of Commission resolution 

in this proceeding.  Among those are issues addressing the need for the Commission to ensure 

that the maximum amount of cost-effective energy savings are achieved – not simply a minimum 

amount designed to insulate the Companies from penalties under Section 8-104(i) of the Act.  

Certain PGL/NS proposals related to its program content, and requests to reduce calculated 

savings goals by changes in Net to Gross (“NTG”) evaluations of program measures and permit 

unlimited flexibility in shifting programs budgets undermine the General Assembly’s goal of 

achieving maximum natural gas energy savings.  The Commission’s goal in this docket is to 

enter an order that achieves the appropriate balance of (1) providing the Companies with the 

necessary certainty to allow it to create robust programs that achieve maximum energy savings 

over a longer term, and (2) ensuring that not all risk of financial penalty is removed, which has 

the deleterious effect of allowing a utility to put programs on autopilot at the expense of program 

modification where needed.    

                                                 
1
 Under Section 8-104(e) of the Act, gas utilities shall implement 75% of the energy efficiency measures approved 

by the Commission, with the remaining 25% of those energy efficiency measures approved by the Commission 

implemented by the Department of Commerce and Economic Opportunity (“DCEO”). A minimum of 10% of the 

entire portfolio of cost-effective energy efficiency measures shall be procured from units of local government, 

municipal corporations, school districts, and community college districts. The Department shall coordinate the 

implementation of these measures.  DCEO’s proposed programs were examined by the Commission in ICC Docket 

No. 13-0499. 
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In this Brief, the following significant topics will be addressed, among other contested 

and resolved issues:  

1. Programs, Goals and Budgets:  The Companies have proposed a 

portfolio of programs that would expend the available budget over the three year 

period, but would dramatically reduce goals from the statutory targets of 0.8%, 

1.0% and 1.2% of gas sales for program years 4-6. The Companies claim the 

original goals articulated in the statute are unachievable given the budget limits. 

As discussed below, while program goals must be modified downward because of 

the budget limits, AG witness Philip Mosenthal
2
 expressed concerns related to the 

specific program designs the Companies propose, as well as the measures being 

promoted.  In general, his concerns relate to a lack of comprehensiveness in some 

programs, significant promotion of some measures that the Companies estimate 

will not even be close to being cost-effective, and failure to optimally integrate 

some services with its electric counterparts -- Commonwealth Edison and the 

Illinois Power Authority.   

 

2. Flexibility:  The Companies are proposing complete flexibility to 

modify their Plan 2 unilaterally throughout the Plan period. In addition, it appears 

the Companies would like this flexibility without any obligation to also adjust 

savings goals based on shifts between programs and budgets. Because of the 

significant variation in costs per unit savings among the various programs, this 

unlimited flexibility would provide the Companies the ability to simply shift 

funds from more expensive programs to less expensive ones, thereby easily 

meeting goals that were established assuming more resources were devoted to the 

                                                 
2
 AG witness Philip Mosenthal has more than 30 years of experience in all aspects of energy 

efficiency, including facility energy management, policy development and research, integrated resource 

planning, cost-benefit analysis, and efficiency and renewable program design, implementation and evaluation.  

Mr. Mosenthal has developed numerous utility efficiency plans, and designed and evaluated utility and non-

utility residential, commercial and industrial energy efficiency programs throughout North America, Europe and 

China. 

Mr. Mosenthal has also completed or directed numerous studies of efficiency potential and economics 

in many locations, including China, Colorado, Delaware, Kansas, Maine, Massachusetts, Michigan, New 

England, New Jersey, New York, Quebec, Texas, and Vermont. These studies ranged from high level 

assessments to extremely detailed, bottom-up assessments evaluating thousands of measures among numerous 

market segments. A current example of the latter is an ongoing project to analyze the electric, natural gas and 

petroleum efficiency and renewable energy potential for New York State, on behalf of the New York State 

Energy Research and Development Authority (NYSERDA).  

Mr. Mosenthal currently is a lead advisor for business energy services in Rhode Island and 

Massachusetts on behalf of the Energy Efficiency Resource Management Council and the Energy Efficiency 

Advisory Council, respectively, overseeing and advising on utility program administrators plans, program 

designs, implementation and performance in those states.   

He has been actively engaged in the Illinois Stakeholder Advisory Group (SAG) since its inception, 

representing the People of the State of Illinois.  Prior to co-founding Optimal Energy in 1996, Mr. Mosenthal was 

the Chief Consultant for the Mid-Atlantic Region for XENERGY, INC. (now DNV-KEMA).  Mr. Mosenthal has a 

B.A. in Architecture and an M.S. in Energy Management and Policy, both from the University of Pennsylvania. 
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expensive programs. This offers the Companies an unreasonable ability to meet 

their goals without following their intended plan and undermines the purpose of 

establishing and approving a plan in the first place.  

While the OAG supports program administrator flexibility to respond to 

market changes and undertake midcourse corrections as appropriate, some limits 

on this flexibility and a mechanism to adjust goals accordingly for any shifts in 

expenditures beyond those limits must be ordered.  The OAG also proposes that 

any shifts be presented to and discussed among SAG members prior to adoption. 

 

3. Net-To-Gross Estimation and Goal Adjustments Based on Net-

To-Gross or Technical Reference Manual Changes: The Companies propose a 

modification of the ICC-approved Net-to-Gross (“NTG”) framework, despite the 

fact that the SAG has made great progress and is very close to a reasonable 

consensus on a new NTG framework that could be adopted by all Illinois program 

administrators. The Commission should adopt a modified version of the 

Companies’ NTG proposal that would resolve most of the Companies’ concerns 

about certainty while providing a formalized and consistent approach throughout 

Illinois that benefits from the consensus of all parties. The OAG encourages the 

ICC to either adopt this framework in each of the program administrators Plan 3 

dockets, or alternatively, to direct the SAG to finalize its work on establishing a 

new modified common NTG framework for all program administrators and file it 

with the ICC by a date certain.  

 The Companies also propose adjusting goals based on changes in 

either planned NTG values or changes to the Technical Reference Manual 

(“TRM”) during the Plan period. The OAG strongly opposes the proposal, which 

if adopted would eliminate any incentive for the Companies to make needed 

modifications to program measures during the life of the Plan. 

 

5. SAG Participation.  The OAG requests that the 

Commission order ComEd to continue participating in the joint 

electric/gas statewide SAG, in order to continue to collaborate with 

stakeholders on important program design and evaluation 

parameters, and participate in the creation of a needed Statewide 

Energy Efficiency Policy Manual. 

 

The Commission should order ComEd to refile its three-year energy efficiency plan (“the 

Plan”) under Section 8-104(f) and modify its portfolio offerings and savings goals consistent 

with the recommendations described below.  
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II. STATUTORY FRAMEWORK 

Several established statutory principles must guide the Commission’s evaluation of the 

Companies’ proposed PY 4-6 energy efficiency plan (“Plan”).  First and foremost is the 

recognition that proposed programs must be cost-effective.  As used in these sections, "cost-

effective" means that the measures satisfy the Total Resource Cost test, as defined in the Illinois 

Power Agency (“IPA”) Act. 20 ILCS 3855/1-10
3
.   The Total Resource Cost test or "TRC", as 

defined in the IPA Act, means a standard that is met if, for an investment in energy efficiency or 

demand-response measures, the benefit-cost ratio is greater than one.  Importantly, the benefit-

cost ratio is the ratio of the net present value of the total benefits of the program to the net 

present value of the total costs as calculated over the lifetime of the measures.  Id.   

When evaluating a utility’s energy efficiency programs, the Commission’s analysis of 

cost-effectiveness shall be applied at the portfolio level, as established by both the Public 

Utilities Act and reinforced by the Commission in multiple prior dockets.  See 220 ILCS 5/8-

104(f) (the utility shall “[d]emonstrate that its overall portfolio of energy  efficiency and 

demand-response measures, not including (low-income)programs covered by item (4) of this 

subsection (f), are cost-effective using the total resource cost test and represent a diverse cross-

section of opportunities for customers of all rate classes to participate in the programs.”) 

(emphasis added); ICC Docket 10-0564, Order of May 24, 2012 at 92; ICC Docket No. 07-0539, 

                                                 
3
 "Total resource cost test" or "TRC test" means a standard that is met if, for an investment in energy efficiency or 

demand-response measures, the benefit-cost ratio is greater than one. The benefit-cost ratio is the ratio of the net 

present value of the total benefits of the program to the net present value of the total costs as calculated over the 

lifetime of the measures. A total resource cost test compares the sum of avoided electric utility costs, representing 

the benefits that accrue to the system and the participant in the delivery of those efficiency measures, as well as 

other quantifiable societal benefits, including avoided natural gas utility costs, to the sum of all incremental costs of 

end-use measures that are implemented due to the program (including both utility and participant contributions), 

plus costs to administer, deliver, and evaluate each demand-side program, to quantify the net savings obtained by 

substituting the demand-side program for supply resources. In calculating avoided costs of power and energy that an 

electric utility would otherwise have had to acquire, reasonable estimates shall be included of financial costs likely 

to be imposed by future regulations and legislation on emissions of greenhouse gases.  20 ILCS 3855/1-10. 
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Order of February 6, 2008 at 21; ICC Docket No. 10-0568, Order of December 21, 2012 at 30; 

ICC Docket No. 11-0341, Order of October 2, 2013 at 49.   

Under Section 8-104 of the Act, gas utilities are required to implement cost-effective 

energy efficiency measures to reduce the amount of energy utilized by their retail customers in 

accordance with annual incremental annual energy savings goals specified in the statute.  That 

subsection provides that gas utilities shall implement energy efficiency programs that achieve the 

following annual energy savings levels for the program years 2014 -- 2016: 

(4) an additional 0.8% by May 31, 2015, increasing   

     total savings to 2.0%;  

  

        (5) an additional 1% by May 31, 2016, increasing   

     total savings to 3.0%;  

  

        (6) an additional 1.2% by May 31, 2017, increasing   

     total savings to 4.2%;  

  

        (7) an additional 1.4% by May 31, 2018, increasing   

     total savings to 5.6%;  

  

        (8) an additional 1.5% by May 31, 2019, increasing   

     total savings to 7.1%; and  

  

        (9) an additional 1.5% in each 12-month period   

     thereafter.  

 

220 ILCS 5/8-104(c).  Gas utilities may comply with this subsection (c) by meeting the annual 

incremental savings goal in the applicable year or by showing that the total cumulative annual 

savings within a 3-year planning period was equal to the sum of each annual incremental savings 

requirement from May 31, 2014 through the end of the applicable year.  Id.     

Notwithstanding the requirements of subsections (c) of this Section, a statutory cost cap 

provision provides that a gas utility shall reduce the amount of energy efficiency implemented 

over a three-year planning period by an amount necessary to limit the estimated average annual 
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increase in the amounts paid by retail customers in connection with gas service due to no more 

than 2% in the applicable three-year reporting period.  220 ILCS 5/8-104(d)
4
.   

In submitting proposed energy efficiency and demand-response plans and funding levels 

to meet the savings goals adopted in Section 8-104 of the Act, the Companies must: 

(1) Demonstrate that their proposed energy efficiency 

measures will achieve the requirements that are identified in 

subsection (c) of this Section, as modified by subsection (d);  

 

(2) Present specific proposals to implement new building 

and appliance standards that have been placed into effect;  

  

(3) Present estimates of the total amount paid for gas 

service expressed on a per therm basis associated with the 

proposed portfolio of measures designed to meet the requirements 

that are identified in subsection (c) of this Section, as modified by 

subsections (d);  

 

(4) Coordinate with the Department to present a portfolio 

of energy efficiency measures proportionate to the share of total 

annual utility revenues in Illinois from households at or below 

150% of the poverty level. The energy efficiency programs shall 

be targeted to households with incomes at or below 80% of area 

median income.  

  

(5) Demonstrate that its overall portfolio of energy 

efficiency  measures, not including programs covered by item (4) 

of this subsection (f), are cost-effective using the total resource 

cost test and represent a diverse cross-section of opportunities for 

customers of all rate classes to participate in the programs.  

  

(6) Include a proposed cost-recovery tariff mechanism to 

fund the proposed energy efficiency and demand-response 

measures and to ensure the recovery of the prudently and 

reasonably incurred costs of Commission-approved programs.  

  

(7) Provide for quarterly status reports tracking 

implementation of and expenditures for the utility's portfolio of 

measures and the Department's portfolio of measures, an annual 

                                                 
4
 For purposes of calculating a cost cap, as defined in sections 8-103(d) and 8-104(d), the total amount paid for 

electric and gas service includes without limitation estimated amounts paid for supply, transmission, distribution, 

surcharges, and add-on-taxes.  Id. 
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independent review, and a full independent evaluation of the 3-

year results of the performance and the cost-effectiveness of the 

utility's and Department's portfolios of measures and broader net 

program impacts and, to the extent practical, for adjustment of the 

measures on a going forward basis as a result of the evaluations. 

The resources dedicated to evaluation shall not exceed 3% of 

portfolio resources in any given 3-year period.  

 

220 ILCS 5/8-104(f).  In addition, not more than 3% of energy efficiency program revenue may 

be allocated for demonstration of breakthrough equipment and devices.  220 ILCS 5/8-103(g). 

The Companies are seeking approval of significantly reduced energy savings goals over 

the PY 4-6 time period, in part due to the cost cap, and in part due to a failure to leverage 

existing electric programs so that similar gas programs can be offered jointly, as well as 

unjustified and unreasonable requests to minimize the Utilities’ risk in achieving annual savings 

goals, as discussed further below.     

III. PROGRAMS, GOALS AND BUDGETS 

In their Plan 2, the Companies are by and large carrying over the existing programs from 

their first Triennial Plan.  The Companies argue that the statutory budget caps found in Section 

8-104(d) (220 ILCS 5/8-104(d)) will prevent them from meeting the unmodified statutory targets 

of 0.8%, 1.0% and 1.2% of gas sales.  NS-PGL Ex. 1.0 at 4.  While the People agree that the 

statutory budget caps may act to constrain the Companies’ ability to meet unmodified goals, AG 

witness Philip Mosenthal nonetheless found that the overall cost per unit of savings from these 

programs seems reasonable, both in comparison to actual results available so far from the first 

plan as well as from typical metrics from programs outside of Illinois.  AG Ex. 1.0 at 8. 

The Companies propose three residential programs (Residential Single Family, 

Residential Multifamily, and Residential Outreach and Education) and two commercial and 
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industrial programs (Existing Facilities and Small Business Efficiency).  The People raise a 

number of issues with these programs, including:  

 A lack of comprehensiveness and the ability to engage customers in a “one-stop-shop” 

experience in the Residential Single Family program;  

 The Companies’ failure to include comprehensive blower-door guided air sealing 

services similar to those that Nicor and ComEd will be pursuing in their joint program; 

 Limited coordination with ComEd and engagement with Commercial & Industrial 

(“C&I”) new construction projects; 

 Use of direct installation in the core Business Existing Facilities program, and limitations 

on comprehensiveness in the Small Business Efficiency program; 

 Limited use of on-bill financing that could provide the Companies with greater ability to 

leverage limited efficiency funding; 

 Promotion of non-cost-effective measures. 

AG Ex. 1.0 at 8.  As discussed below, the Commission should enter a final Order in this 

docket that orders the Company to file a modified Plan, pursuant to Section 8-104(f) of the Act, 

consistent with the recommendations below. 

A.  Residential Programs 

1. The Companies’ Residential Single Family Program 

The core of the Companies’ Residential Single Family Program includes two “paths” 

labeled “Home Energy Jump Start” and “Home Energy Rebate.”  According to the Companies’ 

Plan, Home Energy Jump Start is a program wherein a contractor will come to a customer’s 

home and install a number of low cost energy-saving items such as faucet aerators, showerheads, 

programmable thermostats, and pipe insulation.  The contractor will also complete a “high level 
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assessment to identify other energy saving opportunities.”
5
  The Plan also envisions the 

contractor educating the customer on the various financial incentives available through which the 

customer could pursue those identified “other energy saving opportunities.”
6
  These would 

presumably include the prescriptive rebates available under the Home Energy Rebate path of the 

Plan.   

AG witness Mosenthal raised a twofold concern with the Companies’ planned approach.  

First, the direct installation performed by the contractor tends to ignore what Mr. Mosenthal 

views as “generally the most important savings opportunities in the home,” particularly air and 

duct sealing – a process that generally involves a blower-door process to effectively identify and 

seal up leaks.  AG Ex. 1.0 at 9.  Second, the Companies’ program does not provide consumers 

with a “one-stop-shop.”  Id.  An ideal program would be designed in such a way as to maximize 

energy savings opportunities for the customer by allowing them to agree to approve installation 

of additional savings measures or receive direct referrals to obtain them.  Rather, under the 

Companies’ proposed plan, it appears that customers will be left to their own devices, fending 

for themselves to arrange for the additional measures and submit rebate applications.   

AG witness Mosenthal sums up the People’s concerns with this program design by noting 

that the Companies’ planned approach loses the primary benefits of having a direct installation 

program in the first place.  AG Ex. 1.0 at 9.  The program design features suggested by Mr. 

Mosenthal in order to make the Companies’ proposal more of a “one stop shop” for residential 

customers have been adopted by other utilities in Illinois.  The Companies plan to jointly offer 

this program with ComEd – a move that makes sense because both electric and gas efficiency 

opportunities can be simultaneously pursued and cost savings will arise from combining efforts.  

                                                 
5
 NS/PGL Plan 2 at 33. 

6
 Id. 
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However, according to AG witness Mosenthal’s review of ComEd’s three-year plan, ComEd and 

Nicor plan to offer a far more streamlined and comprehensive service than the program proposed 

by the Companies here.
7
  Specifically, ComEd and Nicor plan a “whole house approach to 

energy efficiency,” including air sealing services.
8
  In addition, “if the customer chooses to move 

forward with the weatherization work recommended the contractor will facilitate scheduling and 

installation of measures during a subsequent visit.”
9
  Finally, the contactor will apply the 50% 

incentive as an “instant rebate to the customer’s invoice,” thus negating the need for the 

customer to pay the full cost and later get reimbursed through a rebate path.  This stands in stark 

contrast with the disjointed program planned by the Companies, which merely include a “high 

level assessment,” and much less of a comprehensive “one stop shop” than that offered in Nicor 

territory.  AG Ex. 1.0 at 10. 

It is not clear to the People why the Companies chose this approach, particularly where 

ComEd’s approval of the more comprehensive Nicor plan indicates that it can clearly support the 

more comprehensive approach.  AG Ex. 2.0 at 22.  CUB/City witnesses Devens and Francisco 

also raise similar concerns.
10

  The Companies have not sufficiently explained the reasons for 

their planned approach.  Companies witness Mr. Marks testified that they have concerns about 

indoor air quality.
11

  Specifically, the Companies seem concerned that there is a possibility that 

radon levels in homes could be exacerbated by air sealing, and so they have declined to pursue 

this measure.  

                                                 
7
 Docket No. 13-0495, Commonwealth Edison 2014-2016 Energy Efficiency and Demand Response Plan, ComEd 

Ex. 1.0 at 48. 
8
 Id. 

9
 Id. 

10
 See, generally, CUB Ex. 1.0 at 7-12; CUB Ex. 2.0 at 3-12. 

11
 NS/PGL Ex. 3.0 at 8.  
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The Companies’ stated concerns over liability concerning the radon levels do not have 

merit.  According to AG witness Mosenthal, blower-door guided air sealing services have been 

mainstream residential efficiency measures throughout the U.S. for over a decade.  These types 

of services are very common in virtually every utility jurisdiction that offers residential programs 

that Mr. Mosenthal has been involved in and they are also heavily supported by the Federal low 

income weatherization services.  Mr. Mosenthal, in his thirty years of experience in the industry, 

is similarly not aware of any other utility or program administrator anywhere in the country 

making a claim that liability and indoor air quality are major enough concerns to preclude 

offering these services.  In fact, the Companies own witness, Mr. Marks, admitted on cross-

examination that he is “not aware of any other utilities” that share the Companies’ position.  Tr. 

at 26.   

The mechanics of the program similarly do not support such a claim.  Normally, during 

the air sealing process, mechanical ventilation is installed that actually improves indoor air 

quality.  Finally, it remains unclear exactly why this would be a major concern for the 

Companies when it apparently is not for ComEd, Ameren, Nicor, the Department of Commerce 

and Economic Opportunity (“DCEO”) who also offers these services to low-income customers.  

AG Ex. 2.0 at 23.  Further, the Companies have provided no actual evidence that this is a serious 

or significant concern in their territory, nor why their territory is different than all other 

territories throughout the State of the country.  In Rebuttal testimony, Companies’ witness Mr. 

Marks appears to have softened on the issue, indicating that they would be willing to pursue air 

sealing under the condition that they perform pre- and post-radon testing in each home.
12

   

                                                 
12

 NS/PGL Ex. 3.0 at 8, l. 174-176. 
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AG witness Mosenthal believes that air sealing is “critically important” to the Residential 

Single Family Program.  Absent this measure, the Companies’ proposed program is effectively 

focusing on very minor measures, such as faucet aerators, and missing far greater opportunities.   

While Mr. Marks claims in rebuttal testimony that the additional cost of performing two 

radon tests in each home will render the measures no longer cost-effective,
13

 this no longer 

appears to be the case.  The Companies’ response to CUB/City data requests 1.1 and 1.2 (See 

CUB/City Cross Ex. 1) indicates that the measure has been recalculated to be cost-effective.  Mr. 

Marks also acknowledged the cost-effectiveness of the measure on cross-examination, even with 

the radon testing.  Tr. at 26.   

Even absent the Companies’ recent admissions on the cost-effectiveness of air sealing, 

the Companies’ initial calculations were flawed and should be disregarded by the Commission as 

they omitted several underlying assumptions.  As noted by Mr. Mosenthal, air sealing is not a 

binary event – the contractor can do a little sealing or a lot.  AG Ex. 1.0 at 24-25. A well-

designed program should use a protocol whereby the contractors are guided by a blower door 

and only seal the home to the point where it no longer becomes cost-effective to further seal the 

building based on periodic measurements of the leakage.  This program can also be targeted to 

those homes with higher levels of existing leakage, thereby ensuring that projects are cost-

effective.  Id. at 25. 

It appears that Companies witness Mr. Marks is in agreement with the People’s viewpoint 

on the level of air sealing, as he testified on surrebuttal that “the TRC for home envelope 

improvements will change with the level of sealing of a residence.”  NS/PGL Ex. 5.0 at 7.  

Secondly, the Companies failed to consider the electric benefits and costs.  According to Mr. 

                                                 
13

 NS/PGL Ex. 3.0 at 11.  
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Marks, ComEd would presumably cover a significant share of the cost of the radon testing, since 

a significant portion of the program benefits will accrue to electric ratepayers. Therefore, the 

Companies' analysis of lack of cost-effectiveness is flawed because it allocates 100% of the 

radon test costs to its ratepayers, in contradiction to its own assertion that ComEd will assume a 

share of all program costs. If ComEd benefits from this program are around half, I calculate that 

air sealing would still pass the TRC test, based on the Companies' workpapers.
14

  

Even without allocating a share of the radon testing to ComEd, the Companies erred by 

ignoring any benefits from the radon testing.  As Mr. Marks noted, these tests will provide 

important information to customers, and in the event there is an existing radon problem in the 

home, will enable mitigation strategies to remedy it.  NS/PGL Ex. 3.0 at 8.  Therefore, there are 

clear societal benefits to customers receiving these tests that have not been counted and included 

in cost-effectiveness evaluations.  The Commission should order the Companies include air 

sealing in their revised Plan filed pursuant to Section 8-104(f) of the Act. 

If the Commission is unwilling to direct the Companies to implement this program in a 

similar fashion to the other program administrators in Illinois, i.e. without the added testing, the 

People urge the Commission to still order the Companies to pursue this measure under a pilot 

approach to obtain data on the prevalence and levels of radon.  Id. at 24.  This will allow the 

Companies to obtain data on the prevalence and levels of radon.  Mr. Mosenthal also notes that 

some of the radon testing should be performed in the wintertime, the season where the impact of 

any possible increase in radon should be greatest.  Id.   

                                                 
14

 The Companies analysis of air sealing cost-effectiveness with and without radon testing was provided in work 

papers supporting Mr. Marks Rebuttal Testimony: Copy of Air Sealing BenCost (w Radon Test).xlsx and Copy of Air 

Sealing BenCost (w o Radon Test).xlsx.  An updated version of these spreadsheets was provided in response to 

CUB/City Data Request 1.1.  See CUB/City Cross Ex. 1. 
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For all of these reasons, the People encourage the Commission to direct the Companies to 

add air sealing to the Residential Single Family Program, or, alternatively, engage in a six-month 

pilot that includes radon testing for a limited time to collect sufficient data to determine if the 

testing should continue. 

2. The Companies’ Residential Outreach and Education Program 

The People have additional concerns about the Companies’ proposed Residential 

programs.  In particular, the People question whether the Companies should pursue its non-cost-

effective Residential Outreach and Education Program
15

 and, likewise, question why the 

Companies would not wish to pursue a joint effort with ComEd who is offering a similar 

program in their service territory.  Combining efforts could significantly reduce the costs to both 

gas and electric ratepayers, potentially rendering the program cost-effective, and providing better 

service to customers.  

The Companies seem to agree with the People on the general principles that pursuing 

measures or programs that are not cost-effective is generally not in the ratepayers’ interest 

“unless there is a compelling reason”
16

 and they also indicate that they “agree to review all 

measures with a TRC of less than 1.0 and, if this approach is approved by the ICC, we propose to 

make changes that will be reflected in our Compliance Filing”
17

 – an approach generally 

supported by the People.  In this case, however, there does not appear to be a “compelling 

reason” to promote the Residential Outreach and Education Program if it is not projected to be 

cost-effective.  

                                                 
15

 AG Ex. 1.0 at 18-19. 

16
 NS-PGL Ex. 3.0 at 18. 

17
 NS-PGL Ex. 3.0 at 18-19. 
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As to offering a joint program with ComEd, the Companies note that while such a 

program would be “ideal,” there is “a difficult and a potentially expensive barrier involved 

merging data from two different custom information systems (CIS).”
18

  They further raise 

concerns regarding how critical utilities’ CIS systems are to their business and provide many 

important functions and contain specific customer data, and that “to accomplish even a partial 

integration of CIS would be an expensive and time-consuming process.”
19

  

While the Companies claim that such a program would be ideal and that they have 

approached ComEd about such a program, it does not appear that the Companies have pursued 

this joint effort with any type of diligence.  In fact, on cross-examination, Companies witness 

Mr. Marks acknowledged that the last time discussions were held with ComEd on this issue was 

during or before the planning for the Companies’ Plan 1.  Tr. at 27.  At no point since then have 

the Companies reached back out to ComEd to coordinate a joint program that could result in 

synergies and ratepayer savings. 

The Companies overstate their claims about potential information technology issues.  

While the People did not engage an information technology expert to review these claims, it is 

the understanding of AG witness Mr. Mosenthal that there is no need to actually merge CIS 

systems, or to in any way encumber the actual systems that the utilities rely on and rightly want 

to protect the integrity of.  Rather, based on similar experience, Mr. Mosenthal believes that the 

vendor could extract the necessary data from each system, and then upload both those datasets 

into its own separate database, following any appropriate confidentiality protocols.  AG Ex. 2.0 

at 28.  The program should, in fact, work in such a way as to allow the vendor already merges 

                                                 
18

 NS-PGL Ex. 3.0 at 14. 

19
 Id. 
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utilities’ CIS data extracts with other public databases such as property tax and census databases, 

to establish things such as the size of the home and number of occupants.  Id. 

In Mr. Mosenthal’s own experience in developing Efficiency Vermont, the nation’s first 

and only “efficiency utility,” he encountered similar issues that were solved with relative ease.  

AG Ex. 2.0 at 28.  Efficiency Vermont was charged by the Vermont Public Service Board with 

taking over efficiency programming services from the 22 separate electric utilities throughout 

Vermont, some of whom had previously independently offered programs.  Some of those utilities 

contended that they could not provide Efficiency Vermont with customer and billing data.  

However, after being ordered to, within a few short months of start-up Efficiency Vermont had 

developed an efficient system to extract customer names, addresses, and electric consumption 

from 22 different utility CIS systems and upload them all into a single database that gets updated 

as often as monthly with new utility data.
20

  This process took place more than a decade ago, 

and, in Mr. Mosenthal’s experience, continues to work smoothly and has appropriate procedures 

in place to ensure customer confidentiality.  AG Ex. 2.0 at 28. 

As discussed in greater detail below, the People generally may support offering measures 

that are not cost-effective when there are other compelling reasons to do so.  However, it does 

not appear that any of the below listed “compelling reasons” would apply to the Residential 

Outreach and Education program.  First, any potential savings from this program exist for only 

one year.  AG Ex. 2.0 at 29.  Therefore, if avoided costs go up in the future and make this 

program cost-effective, there is still no benefit to offering it now because those savings will not 

still be there.  Further, this type of program can easily be started at any time, if indeed it does 

become cost-effective in the future.  The program is driven by a single vendor hired by the 

                                                 
20

 The large IOUs provide data monthly; the smaller utilities provide it quarterly or every six months.  AG Ex. 2.0 at 

28.  
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utility, and therefore does not impact issues around transforming markets and maintaining 

consistency or relationships with market-based vendors.  In terms of equity, while this program 

can target a relatively large number of homeowners, it is an “opt-out” program, which means that 

the Companies choose which customers are included in the program without customer input.  

AG Ex. 2.0 at 29.  Therefore, including this program does nothing to ensure that all customers 

are provided opportunities to participate in programs.  Also, because this program tends to target 

the highest users, these are all likely to have gas space heating and can participate in other 

programs that can address things like improved building shell measures.  Id. at 29-30. 

Based on the above, the People urge the Commission to direct the Companies to either 

eliminate the Residential Outreach and Education program from their portfolio or merge it with 

the existing ComEd program in a cost-effective fashion. 

B. Business Programs 

1.  Commercial & Industrial (“C&I”) New Construction Projects  

In his direct testimony, AG witness Mosenthal noted that the Companies are proposing a 

Business Existing Facilities program, and a Small Business Efficiency program, also limited to 

existing facilities. AG Ex. 1.0 at 11.  He expressed concern that, on its face, it appears that they 

are not offering any services to businesses undergoing new construction projects.  He noted that 

new construction is an important “lost opportunity” efficiency resource because typically the 

costs of incremental improvements in efficiency are low compared to the benefits, and failure to 

capture them can result in the opportunity being “lost” for the lifetime of the building.  Id. at 12-

13.  That is the case because it can be much more expensive to go back and retrofit buildings 

after they are constructed.  Id. at 12. 
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The Companies do say at page 52 of their Plan that under the “custom incentives” path of 

its Business Existing Facilities program, the “Companies may, under this path, consider funding 

both Retrofit-Commissioning projects…as well as C&I new construction.”  Plan at 52 (emphasis 

added).  However, in Mr. Mosenthal’s view, the Companies should be required to put in place 

actual plans to market to new construction actors, coordinate seamlessly with ComEd on all C&I 

new construction projects to address all cost-effective gas and electric efficiency measures, and 

also allow new construction projects to take advantage of the standard incentives available to 

existing facilities, where appropriate. Id. at 12.  Simply saying they might consider providing a 

custom incentive, but not actually marketing these services or aggressively helping to identify 

and promote efficiency opportunities in this important market segment is not sufficient, and 

certainly does not reflect best practices in the efficiency industry.  Id. 

In response to those concerns, NS-PGL witness Marks agreed that “new construction is 

the most cost effective time to implement energy efficiency measures.”  NS-PGL Ex. 3.0 at 15.   

He stated that the Companies have been in conversations with ComEd about new construction 

projects and have agreed that prescriptive or custom rebates would be available “provided we are 

part of the process early enough to influence customer new construction decisions.”  The 

Commission should enter an Order that requires the Companies to commit to this approach and 

ensure that new construction opportunities for efficiency investment are available to the Business 

customer class. 

2. Business Existing Facilities Program 

In Direct testimony, AG witness Mosenthal expressed concerns related to the design of 

the Companies’ Business Existing Facilities program, one of two programs that also includes a 

Small Business Efficiency program.  He noted that the Small Business Efficiency program 
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primarily relies on a direct installation path, with additional incentives available for more 

complex and costly measures that would be difficult and costly to promote strictly under a direct 

installation model.  Id. at 12-13.  This is a fairly typical program for small customers, and similar 

services are widely offered throughout the U.S. Further, this program is combined as part of 

ComEd’s small business program to be delivered under the Illinois Power Authority’s 

procurement mechanism in the next three-year plan.  Id.  Effectively, the Companies would 

“piggyback” on these electric direct installation services, which is a good plan to provide one-

stop-shopping, seamless services to customers while minimizing administrative and overhead 

costs. Id. at 13.  This program is available to all business customers with usage “less than 60,000 

therms per year and a peak electric demand of 100 kw or less.”21  These are reasonably large 

customers and as the Companies note, can include strip malls, theaters, restaurants, and other 

large commercial establishments.   

Mr. Mosenthal, however, took issue with the Companies’ proposal for a direct 

installation path for the Business Existing Facilities program designed for the larger customers. 

He testified that in his experience this approach is very unusual.  Id. at 13.  He explained that 

typically, direct installation services are offered for small customers because they have greater 

barriers, and lack the resources and sophistication to effectively self-direct efficiency 

installations.  Id.  They also tend to have a limited number of efficiency opportunities that are 

fairly standard and common across most buildings.  Id.  Larger customers, however, generally 

have the largest efficiency opportunities among more site-specific efficiency measures, and have 

greater resources (both technical, time, and financial) to fully engage in more traditional program 

models.  Id. The direct installation plans the Companies are proposing are only very limited low-
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 Plan 2 at 63. 
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cost measures, and overall account for just 6% of the total program savings. Id.  However, these 

services can be very expensive and, given the limited budgets, seem inappropriate for these 

larger customers. Id.  He noted that the Companies actually project higher per unit savings from 

the small direct install measures than they do from the larger customer direct installation 

component.  Id. at 13-14.  He viewed this approach as counterintuitive and further evidence that 

the larger direct installation strategy should be reconsidered.   

In response to these stated concern, NS-PGL witness Marks testified that the Companies 

agree this practice is inconsistent and stated that they will offer what amounts to a retro-fit 

program that includes a multi-prong approach of Direct Install, Engineering Assistance, Standard 

Incentives, Custom Incentives and Gas Optimization measures.  NS-PGL Ex. 3.0 at 16; NS-PGL 

Ex. 1.2 at 52.  The People are satisfied with this approach and urge its adoption.   

3. Small Business Direct Installation Program 

Finally, Mr. Mosenthal took issue with the fact that while they have proposed including 

programmable thermostats as one of the direct install measures for larger buildings, they have 

omitted it from the Small Business direct installation program.  AG Ex. 1.0 at 14.  Currently, the 

small direct installation program only includes four measures:  bathroom aerator, kitchen aerator, 

showerheads, and pre-rinse sprayer (the latter is only relevant where commercial dishwashing is 

occurring, such as restaurants). These are fairly limited measures. Programmable thermostats 

offer far higher savings than any of these other measures, and are easily installed during a direct 

contractor visit. Also, larger buildings are much more likely to already have programmable 

thermostats, or even centralized computer controlled HVAC systems, he testified.  Adoptions of 

this measure would be higher if it was included in the direct installation path.  Id.  He further 

recommended that the Small Business program add pipe insulation and boiler reset controls, in 
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addition to the programmable thermostats – all measures that should be widely applicable and 

installed by an on-site technician.  Id. at 14-15. 

In response to these suggestions, the Companies appear to have only offered to add the 

programmable thermostats to this Business program in its modified Plan filing.  NS-PGL Ex. 3.0 

at 18.  The Companies, however, were silent on the inclusion of the additional measures to be 

included as recommended by Mr. Mosenthal.  Thus, the Commission should order the 

Companies to include both the programmable thermostat and the other measures recommended 

by Mr. Mosenthal to ensure that the small direct installation program includes a comprehensive 

offering of efficiency measures for the Small Business program customers.  

C. Cost-Effectiveness Analysis 

As noted earlier in this Brief, both Section 8-104 and prior Commission orders make 

clear that cost-efficiency should be measured on the total portfolio level, rather than require that 

every single measure being offered in a Plan pass the TRC.  See 220 ILCS 5/8-104(f) (the utility 

shall “[d]emonstrate that its overall portfolio of energy  efficiency and demand-response 

measures, not including (low-income)programs covered by item (4) of this subsection (f), are 

cost-effective using the total resource cost test and represent a diverse cross-section of 

opportunities for customers of all rate classes to participate in the programs.”) (emphasis added); 

ICC Docket 10-0564, Order of May 24, 2012 at 92; ICC Docket No. 07-0539, Order of February 

6, 2008 at 21; ICC Docket No. 10-0568, Order of December 21, 2012 at 30; ICC Docket No. 11-

0341, Order of October 2, 2013 at 49.   

That being said, AG witness Mosenthal testified that a program administrator should not 

be heavily promoting measures that are non-cost-effective unless there is some other reason to 

promote them.  Those reasons might include, but are not limited to:  promotion of an immature 
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technology that is expected to become cost-effective through greater promotion and increased 

volume of sales over time or through technological advancement; promotion of ancillary 

measures that, while not cost-effective on their own, can help to facilitate customer and trade ally 

participation, increase overall efficiency comprehensiveness, or in some other way enable greater 

efficiency to be captured that is overall cost-effective; ancillary measures that may be important 

to install with other cost-effective measures for non-efficiency reasons (such as mechanical 

ventilation when air sealing homes); measures that are generally cost-effective but not in all 

instances (e.g., more efficient lights in a low use space when retrofitting other lights in a facility).  

AG Ex. 1.0 at 16.   

In his direct testimony, AG witness Mosenthal testified that the Companies appear to be 

relying heavily on some non-cost-effective measures, but have not discussed or justified them or 

offered any reasons why they are being offered.  Mr. Mosenthal points directly to the Residential 

Single Family program, where the PGL measure with the largest participation (outside of the 

direct installation measures) is “Furnace >95% AFUE, <225MBH” only has a benefit-cost ratio 

of 0.9.  AG Ex. 1.0 at 17.  Mr. Mosenthal’s analysis also revealed other furnaces and boilers in 

this program that are being promoted with substantial participation by PGL and NS that are also 

failing the TRC test.   

Similarly, in the Residential Multifamily program, six PGL and four NS measures fail the 

TRC test.  The Companies have, again, included a number of the measures with the highest 

expected participation.  As an example, “TAPI Furnace Tune-Up” estimates 1,400 participants in 

PGL territory, substantially more than double the next highest efficiency measure (Furnace 

Tune-Up at 500 participants), and more than an order of magnitude higher than most measures.  

The TAPI Furnace Tune-Up only has a benefit-cost ratio of 0.29.  What is worse, the Furnace 
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Tune-Up (the next highest measure mentioned above) is also failing with a benefit-cost ratio of 

only 0.19.  Boiler Tune-Up and TAPI Boiler Tune-up are also failing by significant margins and 

represent some of the next highest participation levels.  These are merely the tip of the iceberg, 

as there are numerous other failing measures in this program.   

As to the Residential Education and Outreach program, neither of the two components 

pass the TRC.  The first component, a home energy report program to encourage customers to 

conserve and to take efficiency actions, represents the largest share of this program’s budget.  

AG Witness Mosenthal reviewed the Companies’ workpapers and noted that the TRC benefit-

cost ratios for this home energy report program are 0.83 and 0.85 for PGL and NS, respectively.  

It is therefore unclear why the Companies are pursuing this program at all, when the entire 

program path is not cost-effective. 

Further compounding the inexplicable nature of this program is that ComEd offers a 

similar program for electric savings under the Illinois Power Authority procurement mechanism.  

Ideally, the Residential Outreach and Education should be a combined program that could 

provide better customer service and also generate significant economies of scale.  Mr. Mosenthal 

notes that the primary costs of delivering this program, after the initial software set-up, are the 

costs of printing and mailing the home energy reports.  Therefore, combining reports would 

provide substantial economies of scale.  The Companies indicate that at this time their vendor 

cannot integrate the Companies gas reports with the electric reports administered by ComEd and 

the IPA.
22

  However, the Companies have confirmed that OPower is their vendor for this 

program.  AG Ex. 1.0 at 17.  Opower is also the vendor for the same program in Ameren Illinois 

Company territory, and Ameren has proposed a combined gas-electric program.  The Companies 
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have not sufficiently explained why this same vendor can effectively integrate gas and electric 

reports for Ameren, but cannot do this for ComEd and the Companies.  The Companies have also 

not outlined what efforts they have taken to overcome this limitation.  Mr. Mosenthal believes 

that this program is close enough to being cost-effective, that if the gas and electric components 

can be combined, it would pass the TRC test.  AG Ex. 1.0 at 18.   

In addition, the Companies detail specific incentives they will pay for all specific gas 

measures in their Plan 2, but have not allocated costs and benefits to ComEd for joint programs.  

This is akin to asking the Commission to believe that ratepayers will only have to cover a 

fraction of these incentives, but that they will also have to pay for other electric incentives the 

Companies are not declaring to the Commission.  The Companies need to be clear exactly how 

much of these incentives will be paid by its ratepayers and how much will be contributed by 

ComEd ratepayers.  The Companies are asking for budgets to be approved, and yet the 

Companies’ claims raises concerns about whether these are even the actual budgets that will be 

allocated to their ratepayers.  AG Ex. 2.0 at 21. 

By way of example, in the Residential Single Family Program, the Companies say “it is 

the intent of the Companies and ComEd to cooperate in the offering of this program.  There are 

some measures that could benefit both the gas and electric energy use.”[Emphasis added].
23

  

Under their proposed joint Multifamily Program, the Companies state “the utilities will 

determine a framework for cost allocations based on savings/benefits to each utility’s 

customers.”
24

 Clearly, this allocation has not yet been determined, and this statement is also 

ambiguous as to whether allocations will be based on savings or benefits. This language is 

similar for most of the Companies proposed joint programs.  Finally, the Residential Outreach 
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 NS/PGL Ex. 1.2 (Companies’ Second Triennial Energy Efficiency Plan) at 40. 
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and Education Program has been proposed as a gas-only program.  However, it seems highly 

likely that, because of the broad-based efficiency education that customers will likely receive, 

some electric impacts will result from this program as well that should have been quantified.   

For all of these reasons, the Commission should require the Companies to fully analyze 

all costs and benefits from related to both gas and electricity, and report how they propose to 

allocate all costs between their ratepayers and ComEd, in an updated Plan. 

The issues related to the Plan’s cost-effectiveness are not limited to the Residential paths.  

For example, in the Business Existing Facilities program, a number of the measures with the 

highest estimated participation levels do not even come close to passing the TRC based on the 

Companies' work papers.  Id.  The single largest measure in terms of participation in this 

program appears to be “industrial burner tune-up,” with participation levels anticipated at 10,000 

for PGL in PY4 and 500 for NS in PY4.  Id. at 15. However, the Companies' work papers 

indicate this measure has a benefit-cost ratio of only 0.59 for PGL and 0.61 for NS.  Id.  

Similarly, “boiler tune-up” is also a relatively large measure in this program but has benefit-cost 

ratios of only 0.23 (PGL) and 0.24 (NS).  Id.  Finally, a number of efficient boiler measures have 

TRC benefit-cost ratios in the range of 0.48 to 0.59, while the Companies estimate substantial 

participation from them.  In the Small Business Efficiency program “Boiler Tune-Up” has 

significant projected participation and a TRC benefit-cost ratio of only 0.55 (PGL) and 0.57 

(NS).  Id. at 17-18. 

Mr. Mosenthal testified that it is not clear why the Companies are choosing to rely so 

heavily on these non-cost-effective measures.  He noted that while he does not oppose some 

promotion of non-cost-effective measures when the Companies have a valid reason for doing so, 

he also recognizes that average cost-effectiveness estimates across an entire population can cloud 
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the fact that many of these measures may indeed be cost-effective for many customers, just not 

the “average” customer.  Id. at 19.  He noted that if the Companies were pursuing these measures 

on a more customized basis wherein they would take steps to ensure they are being adopted 

primarily by those customers where the measures are cost-effective, he would support that.  

Similarly, if the Companies believe these promotions will provide long term net benefits to 

ratepayers, that would be okay, too.  Id. at 20.  However, the Plan makes no mention of this. Id. 

In fact, the Companies’ Plan 2 specifically states that “the overriding objectives of this Second 

Triennial Plan are to attempt to achieve the indicated energy efficiency goals as cost-effectively 

as possible.” [Emphasis added].
25

  Adding large numbers of non-cost-effective measures works 

to reduce overall net benefits and, all else equal, will generally make the overall portfolio less 

cost-effective, in contradiction to the Companies’ stated objective. The fact that many of the 

measures that it appears the Companies will rely on for the bulk of their savings are failing cost-

effectiveness screening is concerning. Mr. Mosenthal testified that it was imperative that the 

Companies articulate a justification for this approach, given the limited budgets and other 

efficiency opportunities they could be pursuing.  Id. at 20. 

In Rebuttal testimony, the Companies responded that “due to the way that savings is 

calculated in the portfolio, it is sometimes difficult to ascertain what the definition of 

‘participation’ is.”  NS-PGL Ex. 3.0 at 18.  For instance, in the case of an industrial burner tune- 

up, it is not 10,000 customers or 10,000 boilers but 10,000 million BTUs per hour input of 

burners.  The Companies use the BTU input measure as it allows them to estimate savings based 

on a scalable size when appropriate, rather than actual participating buildings, systems or 

customers. 
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In terms of measures that are not cost-effective, in response to Mr. Mosenthal’s concerns, 

the Company testified that with limited resources, it does not make sense to promote these 

measures.  The Utilities agreed to review all measures with a TRC of less than 1.0 and, if 

approved by the ICC, would propose to make changes that will be reflected in the Companies’ 

revised compliance filing, pursuant to Section 8-104(f).  220 ILCS 5/8-104(f).   The People 

support that approach, consistent with the arguments presented in this Brief. 

D. On-Bill Financing  

The People commend the Companies for proposing to offer on-bill-financing (“OBF”) in 

conjunction with their rebate programs.  As noted by AG witness Mosenthal, particularly given 

the statutorily imposed budget caps, OBF is an effective means to leverage limited efficiency 

funding by ensuring that customers have access to financing for their portion of efficiency costs.  

AG Ex. 1.0 at 15.  This, in turn, could potentially lead to reductions in rebate levels.  That said, 

however, the Companies have provided scant other details related to the program beyond the 

mere mention of the planned availability of OBF.  See NS/PGL Ex. 1.0 at 27; NS/PGL Ex. 3.0 at 

28-29; NS/PGL Plan at 4.  This raises a red flag with AG witness Mosenthal, who notes that 

given that the Companies have provided such limited information, it remains questionable 

whether OBF will have any impact on the overall portfolio.  AG Ex. 1.0 at 15.   

In their Plan, the Companies presented little more information other than line items for 

“OBF – Admin” and then a total “OBF Budget.”
26

  This simple bit of information reveals that, 

for PGL, the entire OBF budget is approximately $35,000 per year, with approximately half of 

that apparently dedicated to “OBF-Admin.”
27

  For North Shore, only about $10,000 per year has 
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been allocated to the entire OBF budget, with about $2,800 each year going to “OBF-Admin.”
28

  

On rebuttal, the Companies clarified that these amounts represent the “costs associated with 

oversight of OBF.”  NS/PGL Ex. 3.0 at 28.  Regardless, it remains concerning that 

approximately half of the OBF budget for Peoples and almost 30% of the North Shore budget is 

allocated to administrative costs without further information provided.   

Mr. Mosenthal speculated in direct testimony that it is possible that these line items 

merely reflect the administrative costs of managing and servicing these loans and that the capital 

to be lent is not included in the Plan because is it sourced from a third party.  AG Ex. 1.0 at 15.  

While this indeed turned out to be the case, the level of funding planned by the Companies 

remains just as much a mystery as it was at the beginning of this docket.  While the Companies 

note that their tariffs allow up to $2.5 million in OBF loans to be outstanding at any one time,
29

 

the Companies still failed to clarify anywhere in their testimony or their Plan the amounts to be 

lent, the source of the capital, and any information as to how many loans are anticipated over the 

three-year period.  

Because the Companies are asking the Commission to approve goals that are significantly 

adjusted downward from the intended statutory goals articulated in Sections 8-103 and 8-104 of 

the Act as a result of budget limits, the Companies should also have an obligation to attempt to 

maximize the savings that they can reasonably capture within these budget limits, subject to 

other policy objectives.  OBF can provide a significant tool for the Companies to expand the 

goals they pursue within the budget limits.  In that regard, the Commission should direct the 

Companies to submit a revised plan pursuant to Section 8-104(f) with more detail supporting its 

inclusion of OBF as a mechanism to reduce program costs. 
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IV. PORTFOLIO FLEXIBILITY 

A.  The Companies’ Request for Unlimited Flexibility Creates Perverse 

Incentives For Achieving Energy Savings Goals and Should Be Denied. 

The Companies have proposed that they be granted what effectively amounts to an 

unlimited level of flexibility to modify their Plan 2 as they deem fit, with only Staff’s proposed 

reporting requirements in place.  Despite the Companies’ assertions that this is not a request for 

unfettered flexibility (see NS/PGL Ex. 3.0 at 19; NS/PGL Ex. 5.0 at 2-3), their request speaks 

otherwise - including “the latitude to reallocate funding between programs, to add or delete cost-

effective measures, and increase or decrease incentive amounts, at their discretion.”
 
NS/PGL 

Plan 2 at 29.  Therefore, even if the Commission approves the Companies request and 

incorporates Staff’s reporting requirements, the Companies will still have a unilateral ability to 

make changes to their plans as they see fit without any prior stakeholder or Commission 

approval.  

The People cannot support the Companies’ request for what still amounts to unfettered 

flexibility.  Although the People are generally supportive of granting program administrators 

wide latitude to make plan and program design modifications as they see fit, such decisions 

should be typically responsive to what they are learning in the field, how markets are responding, 

and to effectively and in a timely manner make mid-course corrections to improve program 

effectiveness.  That said, AG witness Mosenthal cautions in his testimony that he believes that 

the Companies’ request is “too broad” and opens a door for the Companies to “game the 

system.”  AG Ex. 1.0 at 21.  During the Companies’ first Plan, when the cost caps of Section 8-

104(d) had not yet impacted program spending, the Companies’ requested flexibility may have 

been appropriate assuming the Companies found better and more effective ways to meet the 

goals while still achieving broad policy objectives.  However, given the reality of the need for 
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reduced goals given the 2% cap on spending, allowing flexibility without limits provides the 

Companies with an ability to simply, at a whim, pursue a completely different plan than what 

was originally designed in an effort to achieve cheaper savings by shifting from more expensive 

to less expensive programs.  AG Ex. 2.0 at 3.  Essentially, the Companies are requesting that the 

statutory goals be modified downward based on the specific allocation of budgets across 

different programs.  If these allocations are not adhered to, then the basis for approving the 

specific modified goals proposed is moot. 

Staff witness Ms. Hinman inexplicably supports the Companies’ proposal, but also 

suggests tacking on a number of rather burdensome and complex strategies and reporting 

requirements to effectively “police” the Companies and prevent abuse of this allowed 

flexibility.
30

  The People oppose Ms. Hinman’s proposal because the requirements suggested by 

Staff simply create a false sense that regulators can effectively micromanage every utility 

decision in real time.  Standing counter to Staff’s potentially burdensome and contentious 

regulatory process, the People propose setting reasonable limits on flexibility in transferring 

program dollars and creating appropriate incentives to encourage best practices, while still 

allowing the Companies the freedom to manage their portfolio as they choose within those 

limits.   

In Docket No. 13-0495, the Commission noted that the AG’s proposal was not necessary 

“because the Commission will be aware of large budget shifts through reports to the 

Commission, but also if indeed ComEd is abusing its discretion there is nothing to stop Staff or 

an Intervenor from bringing this to the Commission’s attention.”  ICC Docket No. 13-0495, 

Order (January 28, 2014), at 56.  In the experience of AG witness Mosenthal, trying to simply 
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 See Staff Ex. 1.0 (Hinman Direct Testimony) at  16-25. 
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catch any undesirable changes and then challenge them is a poor use of regulatory resources.  

Mr. Mosenthal further believes that it is unrealistic that this can be done effectively in real time.  

AG Ex. 2.0 at 4.  As an example, assume that the Companies chose to shift a large amount of 

spending from their most expensive program (Residential Single Family) to their cheapest 

program (Residential Outreach and Education).  This change could be completed within days.  

The Residential Outreach and Education program costs approximately one quarter as much per 

unit of savings.
31

  Even though the Companies would later report this change to the Commission 

in a quarterly report, it is not clear what the remedy would be, or whether any remedy could be 

timely enough, in the event that Staff or any Intervenors disagreed with this decision.  

As noted by Mr. Mosenthal in his testimony, Commission approval of the Companies’ 

unlimited flexibility request would permit the Companies to effectively pursue a different and 

much cheaper plan than was actually approved by the Commission.  AG Ex. 1.0 at 21-22; AG 

Ex. 2.0 at 3-4.  The Companies are essentially proposing goals that are drastically modified 

downward from those that the legislation originally intended, largely due to the Section 8-104 

budget cap limits.  220 ILCS 5/8-104.  At the same time, the Companies are proposing a 

relatively balanced portfolio of programs.  The proposed portfolio does not simply strive to hit 

the highest goals possible, but rather, it seeks to spend additional funds for longer lived and more 

expensive resources and seeks to meet other policy objectives.  AG Ex. 1.0 at 21.  Mr. Mosenthal 

voiced his support for the Companies’ decision to do this, and noted that virtually all of the SAG 

parties expressed a strong interest in pursuing a similar balanced approach.  Id.  Notwithstanding, 

the Companies are now approaching the Commission and asking for approval of significantly 
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 AG Ex. 1.0 (Mosenthal Direct Testimony) at 22. 
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downwardly modified goals – goals based on the Companies’ specific plan and allocations of 

resources among different programs with widely varying costs per unit of savings.  

The net effect of this approach can be demonstrated by reviewing the Companies’ 

projected net therm savings and budgets.  The costs per annual therm saved by the programs, as 

provided in Plan 2, range from a high of $4.32 for the Residential Single Family program to a 

low of $1.13 for the Residential Outreach and Education program.  Put in simpler terms, the 

Single Family program is roughly four times more costly than the Outreach and Education 

program.  It becomes clear, then, that given this wide range in cost per therm saved, a dramatic 

shift in the allocation of program funding could make it far easier or far harder to meet goals.  

AG Ex. 2.0 at 3-4.  Because the budget cap constraints prevent the Companies from pursuing all 

cost-effective efficiency resources in each market, they have significant flexibility to ramp up the 

least expensive programs.  Such a result would run contrary to the Companies’ overall plan of 

spending additional funds for longer lived and more expensive resources.  Id.  Instead, the 

Commission should adopt AG witness Mosenthal’s alternative proposal that both permits the 

Companies’ the desired flexibility they need to react to market changes without sacrificing the 

quality and content of approved programs, as discussed below. 

B.  The Commission Should Adopt AG Witness Mosenthal’s Proposal That 

Enables Portfolio Flexibility, Keeps Stakeholders Informed and Retains 

Approved Programs. 

To counter the above-mentioned risk of program manipulation to achieve Plan energy 

savings goals, AG witness Mosenthal proposes that, in the event the Companies make a major 

shift of more than 20% of budget from one program to another, the energy savings goals should 

be adjusted consistent with the budget transfer.  AG Ex. 1.0 at 23.  Such a requirement protects 

both the Companies and ratepayers by simply resetting goals to reflect the actual plan the 
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Companies ultimately choose to pursue.  This energy savings goals adjustment can be done after 

the fact, is not burdensome, would be transparent to all parties, and simply ensures that goals 

reflect the approximate plan being pursued.  Id. Further, because the AG proposal permits the 

Companies to shift up to 20% of a program budget with no energy savings goals adjustments, it 

still provides the Companies with a great deal of flexibility that would not even trigger any goal 

adjustments.  Finally, flexibility to modify individual programs — for example adding or 

removing measures, adjusting incentives, changing marketing strategies, etc. — would still be 

fully allowed to respond quickly to market events or evaluation findings. 

By way of example, assume that program A had a cost of $4.00/therm and program B had 

a cost of only $1.00/therm.  If the Companies shifted funds beyond the limit from program A to 

program B, a commensurate increase in goals would be triggered based on the four-times higher 

amount of therms expected to come from the shifted dollars than what was originally planned.  

AG Ex. 1.0 at 23-24.  The People also note that this can work to the benefits of the Companies as 

well if they are having success with an expensive program and want to shift funds into it from a 

cheaper program.  In other words, it would result in a decrease in goals and protect the 

Companies in the event that a relatively inexpensive program is not working well and they 

decide to shift funds to more expensive program.  This approach not only protects the 

Companies, but it protects the ratepayers as well by ensuring that the Companies’ ultimate goals 

are reasonably reflected in the plan that they actually intended to pursue.  

Even though a 10-15% shift could have a noticeable impact on the portfolio, Mr. 

Mosenthal proposed the 20% threshold in order to continue to grant program administrators with 

the flexibility to manage their portfolios in such a way as to ensure they are devoting resources 

where they will work best and result in the greatest overall impacts, in light of the statutory 
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policy objectives and constraints.  AG Ex. 1.0 at 23-24.  The People recognize the reality of 

these programs and note that it is unreasonable and unrealistic to expect a program administrator 

to complete a program exactly as planned and exactly on budget.  In fact, as Mr. Mosenthal 

noted in his testimony, expecting or requiring this kind of outcome runs the risk of creating 

perverse year-end incentives.  AG Ex. 1.0 at 24.  For example, suppose that the Companies had a 

large customer choose late in the year to participate in the Business Existing Facilities program 

in such a way as to cause an overspending of the budget.  It would, indeed, be counterproductive 

for the Companies to have an incentive to deny that project because of budget adjustment 

concerns.  Id. 

In addition, the People urge the Commission to direct the Companies to first bring any 

proposed modifications to the SAG for discussion and ideally to build consensus around the 

change.  The Companies should do this whether or not the 20% limit is exceeded, but it is 

particularly important for larger changes.  The SAG has proven to be an effective sounding board 

to allow various stakeholders a forum for providing input and ultimately helping to build support 

for the programs and provide the program administrators with an added level of security in 

knowing if any stakeholders have major concerns prior to any after-the-fact litigation.  To be 

clear, the People do not suggest the SAG should have the authority to overrule a program 

administrator decision.  Instead, this process will ensure all stakeholders are aware of proposed 

changes and that the Companies have the opportunity to consider differing points of view prior 

to making any final decisions.  AG Ex. 1.0 at 24.  In the event that a modification does require a 

modified goal, it can also reduce contentious litigation by ensuring all parties reach consensus on 

the exact amount to modify goals. 
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Finally, the People’s goal adjustment proposal is far simpler and far more transparent to 

all parties than the Companies’ and Staff’s suggested changes to the TRM (as discussed below in 

this brief).  It should also be noted that the People are not seeking to constrain the Companies 

from making the choices they need to make to manage their portfolio.  Rather, the People are 

simply recommending that the Commission establish some limits on flexibility.  The proposed 

limits would not serve to prevent ComEd from exceeding them if they should so choose.  Rather, 

the exceeding of a limit would trigger a goal adjustment in the event ComEd choose to exceed 

them.   

In rebuttal testimony, the Companies’ witness Mr. Marks argues that “they [intervenors] 

made these recommendations without any evidence of misuse of the program flexibility granted 

to the Utilities during Plan 1.”  NS/PGL Ex. 3.0 at 19.  The People urge the Commission not to 

be swayed by this irrelevant characterization.  To be clear, the People have not accused the 

Companies of acting imprudently or trying to “game the system.”  Putting that aside, however, 

the Companies’ argument is a red herring that thwarts the Commission from focusing on the true 

question of whether the Companies’ request for unlimited flexibility is appropriate for ensuring 

best practices and cost-effective efficiency programs.   

The People urge the Commission to adopt their proposal on portfolio flexibility. 

V. EVALUATION, MEASUREMENT & VERIFICATION 

A.  The Commission Should Adopt the NTG Methodology Approved in its 

January 28, 2014 Order in Ameren Illinois Company Docket No. 13-0495, 

Which Ensures That the Best Available Information Is Included in the 

Establishment of NTG Ratios.   

The NTG ratio is used to adjust the total estimated “gross” savings from all energy 

efficiency measures tracked through the program to estimate the true “net” effect that the 

program has produced.  AG Ex. 1.0 at 25.   This can be different for a number of reasons, with 
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the two primary components being “free ridership” and “spillover.” Id. Free ridership refers to 

the portion of customers participating in the program that would have installed some or all of the 

efficiency measures even without the programs’ existence.  Id.  Therefore, while these savings 

are counted in the utility’s gross savings tracking system, they do not provide true additional net 

savings to society since the customer would have captured some or all of the savings anyway. Id.  

Spillover refers to influences of the program that result in some customers or trade allies actually 

pursuing additional efficiency, but not formally participating in the program. Id. In this case, the 

utility gross tracking system does not count these savings, but to the extent customers and trade 

allies were influenced by the program and it caused them to do additional efficiency measures on 

their own, these savings are in fact a net effect of the program. Id. at 25-26. 

In Direct testimony, the Company proposed that evaluations for programs occur once 

every three years. NS-PGL Ex. 1.0 at 21.  He also recommended the adoption of a NTG 

framework in which the “prevailing NTG ratio provided by the independent evaluator by March 

1 of any Plan Year is the NTG ratio value to be applied to the next Plan Year beginning June 1.”  

Id. at 23.  For new programs, planning NTG ratio values that have been provided by the 

independent evaluator by March 1 of any plan year would be applied prospectively to the next 

plan year beginning June 1.  Id. Those values would be used until the Utilities’ evaluation 

estimates a revised NTG ratio.  Marks stated that if “the revised NTG ratio is provided by the 

independent evaluator by March 1, then that ratio will be applied to the next plan year beginning 

June 1.  Id.   

In rebuttal testimony, the Companies’ witness Marks proposed a revised NTG framework 

that would provide for an opportunity for the SAG to discuss and attempt to reach consensus on 
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NTG values provided by its evaluators. If consensus is not reached, then the evaluator values 

would be adopted. Specifically, Mr. Marks proposed: 

 If consensus on a NTG value is reached by the parties at SAG, then that 

NTG value should apply. 

 If no consensus is reached at the SAG, then the EM&V contractor values 

should be used. 

 NTG values shall be used prospectively.  

 A set calendar for process of NTG values: 

o Existing programs – EM&V contractor will provide values by 

March 1 for existing programs with estimated NTG values, and 

such value will apply for the next program year (beginning June 

1). 

o New programs – planning NTG values provided by the EM&V 

contractor will apply for the next program year (beginning June 

1). 

o Prior to March 1 of each year, the EM&V contractor will present 

proposed NTG values to the SAG for discussion. The EM&V 

contractor, after advice from the SAG is considered, will adjust 

values as applicable and those final determined values by the 

EM&V contractor will be used for the upcoming program year 

(beginning June 1).  

NS-PGL Ex. 3.0 at p. 25, l. 559 – p. 26, l. 575.  

A couple of critical modifications are necessary to this proposed approach, however, 

OAG witness Mosenthal testified.   First, evaluators should act as the final arbiter to decide any 

non-consensus values based on input received from the SAG.   They would not, however, be 

required to simply default to the latest individual utility evaluation result.
32

  Under this approach, 

all Illinois evaluators would work together to agree on appropriate NTG values based on all the 

information before them, including prior evaluations, the discussions among the SAG and its 
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 While it is not explicit, it appears that the Companies' use of the term “evaluator value” implies a value that is 

taken from the latest single evaluation report for a utility program. 
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experts, the specific program plans, and any other research or information that is available and 

relevant.  AG Ex. 2.0 at 6-7. 

This approach has already been adopted by the Commission in Ameren Illinois 

Company’s (“Ameren”) three-year plan docket, Docket No. 13-0498: 

In order to provide additional certainty, which all parties advocate, prior 

to March 1 of each year, the independent evaluator will present its proposed 

NTG values for each program to the SAG. The purpose of this meeting will be 

for the independent evaluator to present its rationale for each value and provide 

the SAG, in their advisory role, with an opportunity to question, challenge and 

suggest modifications to the independent evaluator’s values. The independent 

evaluator will then review this feedback and make the final determination of 

values to be used for the upcoming year. In all other respects, the NTG 

Framework adopted in Plan 2 should be utilized.  

 

ICC Docket No. 13-0498, Order of January 28, 2014 at 123. 

While the OAG is sympathetic to the Companies’ desire to ensure certainty as to deemed 

NTG values by March 1 of each year, it is also essential that the NTG annual process incorporate 

consensus development of values using the best available and most up-to-date information – not 

rote adoption of evaluations that may be several years old.  Further, it is critical that a single 

NTG framework be established for all Illinois utilities and that consistent development of the 

values for each utility is achieved.  AG Ex. 2.0 at 7.   

Mr. Mosenthal, in Rebuttal testimony, highlighted the importance of developing a NTG 

framework that encourages the establishment of values based on the most up-to-date information 

available and with the input of the SAG.  Frist, he noted that with only one impact evaluation per 

program during each three-year plan period, it is quite possible the latest evaluation might be 

examining a program that was implemented as many as five years ago, given the lags in 

completing evaluations.  AG Ex. 2.0 at 8.  He noted that many things can change in that 

timeframe, and the evaluation may no longer be actually predictive of a future NTG value.  Id. 
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Second, even if the evaluation is more recent, there may have been significant changes to 

the actual program design or delivery strategies that would have material impacts on NTG values 

in the future that have not been considered.  Id.  Third, the markets themselves may have evolved 

significantly since the last evaluation, such as when a new code or standard is passed, or natural 

penetrations of efficient equipment change substantially. Id.  Fourth, it is always possible that a 

single evaluation might be deemed unreliable by the parties, and effectively viewed as an 

“outlier.”  This could occur, for example, if a new evaluation methodology was attempted that 

did not work as expected because of limited sample sizes or for some other reason. Id.  

Given these facts, the optimal approach to NTG analysis allows the collective input of 

SAG members and evaluators to use their best professional judgment to formulate the best 

estimate of future NTG values, rather than force parties to adopt a single number that all parties 

might agree is not representative of the actual likely future NTG value. This approach is also 

fairer because it allows all utility NTG values to be set using similar information and rationales.  

Id.   

Finally, Mr. Mosenthal noted that this approach actually encourages reasonable parties to 

reach consensus and eliminates any kind of potential gamesmanship in reaching consensus.  For 

example, if the prior evaluation result is set as the automatic default, then all parties would know 

that value and would discourage utilities from agreeing to any reasonable NTG value if it is 

lower than the default value.  By allowing independent evaluators the flexibility to use their best 

judgment based on the collective input of the SAG, all parties are motivated to work in good 

faith to agree on a consensus value.  Id. at 8-9. 

The bottom line is that it is important for the Commission to understand the distinction 

between allowing evaluators the flexibility to select what they view as the best estimate of future 
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NTG values and to work collectively on all utility NTG values with the SAG and incorporating 

those viewpoints shared therein, rather than be constrained by a single prior utility-specific 

study.  The Commission’s NTG finding in the  Docket 13-0498 Ameren Order allows for this, 

and the Commission should order that same process here.  It should also be clear in the 

Commission’s order that adequate time be provided by the utility evaluators to the SAG to 

attempt to reach consensus.  Id. at 9. 

In Surrebuttal testimony, NS-PGL witness Michael Marks appears to have adopted these 

modifications to their NTG proposal.  He states, “the Utilities and the AG proposals are 

relatively close” and that the Companies “are not opposed to having the Illinois utilities’ 

evaluators consider the best practices and results of other studies in the formation of a particular 

independent evaluator’s results and making that applicable to North Shore Gas and Peoples 

Gas.”  NS-PGL Ex. 5.0 at 5.  He noted, too, that the Utilities also agree with AG witness 

Mosenthal that in reference to the March 1 date, “there should be no gaming as to providing 

EM&V studies and the independent evaluators should strive to provide their reports with 

adequate time for SAG discussion.”  NS-PGL Ex. 5.0 at 5.  Asked on cross-examination whether 

the best, relevant information should be incorporated in the NTG development process, Mr. 

Marks replied, “Yes.”  Tr. at 24.   

For all of the reasons discussed above, the Commission should adopt Mr. Mosenthal’s 

proposed NTG framework, which provides the utilities with certainty on upcoming Plan Year 

NTG ratios, based on a collaborative process that incorporates SAG input and the best, most up-

to-date information affecting program values.  
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B. Both Spillover and Free Ridership Assessments Should Be Included In NTG 

Analysis  

The Companies proposed that “if an evaluation is unable to account for spillover, then the 

free rider effect should also be ignored.”  NS-PGL Ex. 1.0 at 23.  This proposal should be 

rejected for a number of reasons.   

First, as noted by AG witness Mosenthal, both free ridership and spillover should apply 

to NTG ratio estimation, and the Commission’s Order should confirm that spillover is a 

legitimate aspect of estimating NTG.  AG Ex. 1.0 at 39.  However, the Companies request to 

eliminate free ridership assessments when any study fails to explicitly estimate spillover is bad 

public policy, and inconsistent with the General Assembly’s finding that “cost-effective”  

programs are to be offered to customers.  220 ILCS 5/8-104(a).  

Mr. Mosenthal noted that the Companies have a great deal of involvement in 

development and approval of evaluation plans for their programs. AG Ex. 1.0 at 40.  As a result, 

where appropriate they can ensure that spillover is indeed estimated along with free ridership. 

However, there are some instances where all stakeholders might agree that spillover is likely to 

be very de minimis and not worth expending EM&V resources to try to estimate. In these cases, 

completely eliminating any free ridership adjustments simply because the SAG agreed not to 

spend resources estimating de minimis spillover would be throwing the baby out with the 

bathwater.  Id.  Instead, the SAG, in consultation with EM&V consultants, can agree to deem a 

spillover assumption regardless of whether there is any formal EM&V study specifically 

assessing it. These can be based on research outside of Illinois and professional judgment, and 

could be selected as zero or any other number.  Id.  What is important is that the NTG framework 

process not prevent consideration of free rider estimates simply because the same study did not 

also consider spillover. 
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Indeed, there is precedent for the SAG adopting spillover factors when they were not 

explicitly evaluated.  In the latest SAG process of attempting to reach consensus on NTG ratios 

for EPY5 & 6 and GPY 2 &3, all parties agreed to explicitly add an estimate of spillover to the 

evaluated free ridership results for some programs for some selected utilities whose evaluations 

had not included spillover. Id.  According to Mr. Mosenthal, this was because only one utility’s 

evaluation explicitly estimated spillover for a particular program. Id.  As a result, stakeholders 

agreed to allow this same amount of spillover to be assumed for the other program administrators 

for this program. There simply is no reason why the SAG cannot still operate in this way, and 

deem values while carefully allocating limited EM&V resources.  The intent of deeming NTG 

values for prospective application is not simply to formulaically adopt any evaluation result, but 

rather to agree on what all parties think is the best reasonable estimate of likely NTG in the 

future, given whatever past evaluation results and known program and market changes exist. 

This also allows for much greater consistency between program administrator values for similar 

programs and recognizes that any single evaluation can suffer from a wide uncertainty band.  

The Companies appear not to have addressed this point in Rebuttal testimony.  Moreover, 

in Docket No. 13-0498, Ameren Illinois Company’s Proposed Three-Year Efficiency Plan, the 

Commission concurred with Mr. Mosenthal, concluding: 

…the Commission, in keeping with the AG’s recommendation, 

directs evaluators to consider spillover whenever possible while being 

mindful of any excessive costs to measure spillover in relation to the 

predicted impacts of such measurements. 

 

Docket No. 13-0498, Order of January 28, 2014 at 100.  The Commission should 

make an identical finding on this issue in this docket.   



44 

 

C. The Companies’ Proposal to Adjust the Utilities’ Savings Goals Based on 

Modifications to NTG and TRM Values Would Eliminate All Utility 

Performance Risk, Contrary to Section 8-104, and Should Be Rejected by the 

Commission. 

The purpose of NTG evaluation, as explained in Section A above, is to ensure that the 

measures being implemented are truly cost-effective.  The purpose of the Technical Reference 

Manual (TRM) is to provide a transparent and consistent basis for calculating energy (kilowatt-

hours (kWh) or therms) and capacity (kilowatts (kW)) savings generated by the State of Illinois’ 

energy efficiency programs. To this end, the Vermont Energy Investment Corporation (VEIC) 

was retained by the Illinois Energy Association (IEA) on behalf of the Department of Commerce 

and Economic Opportunity (DCEO) and the state’s electric and gas utilities (collectively, 

Program Administrators) to prepare the TRM for statewide use.
33

 

In their Plan, the Companies propose a savings measurement construct that virtually 

eliminates, inappropriately, all performance risk associated with NTG and TRM assessments.  

Specifically, the Companies propose that the energy savings goals established in this docket be 

modified as a result of any and all changes in values to NTG and Technical Resource Manual 

(“TRM”) assessments. Staff witness Hinman, inexplicably, supports the Companies’ goals 
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 The TRM is a technical document that is filed with the Illinois Commerce Commission (ICC), and is intended to 

fulfill a series of objectives, including: 

 “Serve as a common reference document for all… stakeholders, [Program Administrators], and the 

Commission, so as to provide transparency to all parties regarding savings assumptions and 

calculations and the underlying sources of those assumptions and calculations. 

 Support the calculation of the Illinois Total Resource Cost test[4] (TRC), as well as other cost-benefit 

tests in support of program design, evaluation and regulatory compliance. Actual cost-benefit 

calculations and the calculation of avoided costs will not be part of this TRM. 

 Identify gaps in robust, primary data for Illinois, that can be addressed via evaluation efforts and/or other 

targeted end-use studies. 

 …[Contain] a process for periodically updating and maintaining records, and preserve a clear record of 

what deemed parameters are/were in effect at what times to facilitate evaluation and data accuracy reviews. 

 …[S]upport coincident peak capacity (for electric) savings estimates and calculations for electric utilities in 

a manner consistent with the methodologies employed by the utility’s Regional Transmission Organization 

(“RTO”), as well as those necessary for statewide Illinois tracking of coincident peak capacity impacts.”   

ICC Docket No. 12-0568, State of Illinois Energy Efficiency Technical Resource Manual, ICC Staff Initiating 

Report, Attachment 1, page 9.. 
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adjustment proposal, even while admitting that if allowed by the Commission, it “potentially 

allows the Companies to take a ‘set-it-and-forget-it’ approach to managing their portfolio.”  Staff 

Ex. 1.0 at 25.  This “set-it-and-forget-it”/autopilot approach to delivering ratepayer-funded 

efficiency programs should be rejected for several reasons.   

First, the General Assembly made clear that Utilities must manage their portfolios and 

ensure maximum savings goals are achieved during the three-year Plan period.  This is made 

clear in Section 8-104(i), wherein specific monetary penalties are assessed against the utilities for 

failure to achieve the statutory savings goals.  The only caveat to this mandate is a reference to  

subsection (d), which limits the amount that can be spent on efficiency programs to no more than 

2% in the applicable three-year reporting period.  220 ILCS 5/8-104(d)
34

.  Importantly, no 

reference is included in this subsection of the Act to account for changes in NTG and Technical 

Resource Manual (“TRM”) values.  

Second, as noted by AG witness Mosenthal, NTG values can be highly influenced by 

program administrators, and this would remove any incentive for utilities to strive for higher 

NTG values and to make appropriate program changes when NTG values are becoming 

increasing low.  AG Ex. 1.0 at 35.  For example, the utility would be indifferent if an assumed 

NTG value dropped precipitously because its goals would simply be adjusted to accommodate 

this unfortunate outcome.  Id.  Instead, the utility should have a clear incentive to forecast likely 

NTG results and make program changes as necessary to ensure they are not expending resources 

inappropriately on things that are largely transformed in the market already. For example, the 

utility could raise efficiency eligibility requirements, perhaps modify incentives, consider 
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 For purposes of calculating a cost cap, as defined in sections 8-103(d) and 8-104(d), the total amount paid for 

electric and gas service includes without limitation estimated amounts paid for supply, transmission, distribution, 

surcharges, and add-on-taxes.  Id. 
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targeted approaches to reach non-free riders, or perhaps discontinue promotion of the program or 

measure altogether.  Id.   

Importantly, the Companies are asking for this sort of flexibility, and with the diverse 

portfolio of programs and measures they are proposing, they have ample opportunity to make 

annual modifications to their Plan 2 to accommodate newly determined (but applied only 

prospectively) NTG values and still meet goals.  Further, while the Companies should anticipate 

likely shifts in NTG values over time and act on these forecasts, adoption of the AG-proposed 

NTG framework also ensures that the Companies would have 90 days prior to each program year 

start to make changes once the values are known.  Id.   

Third, permitting adjustments to program savings goals based upon annual changes to 

TRM values is similarly improper.  The TRM, as adopted by the Commission in Docket Nos. 12-

0568 and 13-0077, is a living document, and it is imperative be updated annually to modify any 

values for which there is new and better information, or to even to add new measures.  Id. at 36. 

The TRM and TRM policy dockets
35

 were established, and procedures agreed to, to ensure a 

timely update process whereby program administrators will know any TRM changes by March 1 

of each year, 90 days prior to the beginning of the next program year and use of the next TRM 

version. This allows utilities the opportunity to modify plans, shift promotions of measures, and 

incentive levels as they see fit to manage these known and certain changes.   Modifying savings 

goals to reduce the risk of not achieving approved goals based on these updates simply is not 

needed.  Id. at 36. 

Fourth, it is important that the utilities be held to an overall goal and are incented to make 

appropriate and needed annual adjustments to ensure prudent programs. Because the portfolio is 
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diverse and includes numerous programs and measures, there is plenty of opportunity for utilities 

to make these appropriate adjustments and accommodate TRM changes annually. Id. 

Alternatively, if the Companies simply get to adjust all goals whenever the TRM changes they 

have no incentive to make appropriate midcourse corrections. For example, if the TRM 

determined that a measure was saving very little and no longer cost-effective, the utility could 

still simply pursue that measure and get full credit for goals based on the number of measures 

rebated, even when this is no longer in the ratepayers interest. 

Finally, there are practical problems with permitting the Utilities’ “set-it-and-forget-it” 

approach to efficiency program management.  AG witness Mosenthal noted that such an 

approach would be administratively burdensome and impractical. AG Ex. 1.0 at 37.  He 

explained that the TRM literally contains hundreds of measures and thousands of individual 

assumptions. The process of maintaining and revising it already consumes significant SAG 

resources. If every change in a TRM had to be translated into explicit goal adjustments this 

would result in constantly moving targets, require extensive administrative effort, and 

significantly reduce the transparency of goals. It would be very difficult for SAG parties to 

follow and understand how goal adjustments were made and whether they were appropriate.  Id.   

In addition, even if one was willing to absorb these extensive administrative burdens, it is 

still unclear exactly how the requested savings goal adjustment would be done. For example, 

annual updates of the TRM can include adding new measures being promoted that were not in 

the latest version. While this is clearly a TRM change, it is unclear how this would translate into 

goal adjustments when no original TRM value existed.  Id. It is important that program 

administrators constantly consider and adopt new efficiency measures as they are appropriate, 

and a rule that any TRM modifications would drive goal adjustments would create a strong 



48 

 

disincentive to improving the TRM over time. Id.  Similarly, if the Utilities know that goals will 

be adjusted downward as NTG and TRM values change, any incentive to modify program 

measures to pursue new opportunities that can benefit ratepayers would be diminished, if not 

eliminated.  Knowing that they are at no risk for penalties under this approach, the Utilities 

simply have no reason to change programs as needed to serve the ratepayers who are funding 

them. 

What the Companies' testimony makes clear is that they seek a Commission order that 

would remove all risk of energy savings performance, and establish a system that virtually 

guarantees it will not fail to achieve the statutory savings goals (as modified by the statutory cost 

cap), even if it chooses to pursue inappropriate measures and resources. AG Ex. 1.0 at 38.  As 

AG witness Mosenthal noted, this is neither good public policy nor consistent with the Act, 

which both lists annual performance targets and includes penalties for failure to meet them over 

the three-year period.  220 ILCS 5/8-103(c), (i).  Again, the Act explicitly established 

performance targets and penalties to utilities for failure to meet these energy savings 

performance targets. Clearly the legislature intended for the utilities to absorb some performance 

risk or they would not have included these penalty provisions. As Mr. Mosenthal reminded the 

Commission, the utilities are using the ratepayers’ money to implement programs for ratepayers. 

That’s an important point that should not be lost in this discussion.  The utilities must have some 

accountability to ensure that they perform this statutory duty on behalf of ratepayers – not for the 

protection of shareholders -- in a prudent way, and in a way that maximizes energy savings while 

providing net benefits to the ratepayers. 
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D. The Commission Should Reject the Companies’ Claims That Its 

Performance-Based Contract With a Single Program Administrator Requires 

Goals Adjustments Based on NTG and TRM Outcomes.   

To justify their risk-averse proposal, the Companies argue that the chance of incurring 

penalties is untenable because they have pursued performance-based contracts with a single 

implementation vendor, making administration “impossible” if the goal criteria upon which the 

contractor is being measured changes.   NS-PGL Ex. 1.0 at 25.  But this argument rings hollow 

for a number of reasons.  First, it was clearly the Companies' choice to enter into this contract, 

and it is certainly not required by any legislation or regulation.  AG Ex. 1.0 at 38. Second, 

performance-based contracts can be done in many different ways, including for example, basing 

performance on number of participants or measures installed rather than strictly net therm 

savings.  Id.  Third, the Companies have already used performance-based contracts in their first 

three-year Plan without being able to adjust goals based on NTG and TRM changes.  Clearly the 

contention that it is “impossible to administer” is untrue.  More importantly, the Companies' are 

simply choosing to pass their performance risk for financial penalties onto contractors through 

the performance-based criterion.  That choice should not drive Commission policy that would 

insulate the Companies from the clearly stated penalties in Section 8-104(i). Id. at 38-39.  In 

essence, the Companies are asking that all performance risk be shifted from them to ratepayers, 

who ultimately will suffer if the program budgets are spent but the benefits are not achieved. 

Since it is the Companies and their contractors who have control of the program administration 

and implementation, they should continue to bear this performance risk.  Id. at 39. 

In Rebuttal testimony, NS-PGL witness Marks offered other arguments in support of 

their request to eliminate performance risk by continually adjusting program goals, including: 

1. Allowing adjustment of goals would still leave the Companies “responsible for achieving 

participation targets.” (NS-PGL Ex. 3.0 at 20, l. 433) 
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2. Independent oversight and existing ICC mechanisms can address any perverse incentives 

from adjustments that might discourage the Companies from making appropriate changes 

to maximize savings and net benefits. (NS-PGL Ex. 3.0 at 20, l. 440-442) 

 

3. The Companies “have a performance based contract with its implementation contractor 

and they are highly motivated to strive for the highest NTG values possible.” (NS-PGL 

Ex. 3.0 at 20, l. 446-448) 

4. “Mr. Mosenthal provided no evidence that the utilities have ever behaved in” a manner 

where they did not strive to continuously improve programs and delivery strategies and to 

maximize NTG ratios. (NS-PGL Ex. 3.0 at 21, l. 450-451) 

5. The Companies do not have any “managerial flexibility” as suggested by ELPC Witness 

Crandall in direct testimony that can make up for any reduction in measure or program 

savings from changes to the TRM or NTG values. (NS-PGL Ex. 3.0 at 21, l. 464-470) 

 

These arguments were factually and effectively dismissed in AG witness Mosenthal’s 

Rebuttal testimony.    

First, the Companies’ first point – that they would still be responsible for meeting 

participation targets -- appears to suggest that if a measure is determined to save less than the 

Companies initially projected, they should be insulated from this risk. Further, if the program 

attracts significantly more free riders than the Companies initially assumed, they should also be 

insulated from this risk. Again, such a policy contradicts Section 8-104 of the Act, wherein the 

General Assembly clearly set incremental savings targets and penalties for failing to meet them. 

220 ILCS 5/8-104(c), (i).  Nowhere in the Act does it indicate that simply giving away a set 

number of efficiency measures, or capturing a set number of participants, is the goal.  Quite 

simply, the Companies are asking the Commission to ignore the Act and dilute the risk that the 

General Assembly clearly intended the utilities to shoulder.   AG Ex. 2.0 at 11. 

Perhaps more importantly, the policy creates perverse performance incentives.  Mr. 

Mosenthal explained, for example, that if the Companies parked a truck in downtown Chicago 

and gave faucet aerators to every passer-by, in theory, the Companies could claim they gave 

away hundreds or thousands of aerators. However, the likelihood that a set number of the 
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aerators would not get installed or that many of the citizens already had aerators would be 

ignored. The end result of such a program would be that the TRM would credit the Companies 

for savings based on assumptions that were no longer valid.  Yet, under the Companies’ 

proposal, PGL and NS would be insulated from any adjustments.  Id. at 11-12. 

Similarly, but less extremely, the Companies would have little incentive to strive for 

maximum NTG values in their marketing, technical assistance, and other delivery aspects. The 

Companies and their contractors would be indifferent to degrading NTG values because they 

effectively would no longer count at all. If the NTG values change, the goals simply change with 

them. As noted above, this removes any incentive to work at modifying programs and delivery 

practices to maximize the net benefits accruing to ratepayers, and ultimately makes the 

Companies indifferent to actual performance.  Id. at 12. 

Mr. Mosenthal testified that, fundamentally, the Companies’ argument is analogous to an 

employee suggesting that as long as she shows up to work for eight hours every day she should 

get a good performance review, regardless of her actual performance. No unregulated 

competitive business employer would likely endorse such a concept, nor should they.  Id.  

Mr. Marks’ second point -- that the ICC has enough oversight mechanisms to ensure that 

the Companies would still do everything they could to maximize ratepayer net benefits and never 

be influenced by any perverse incentives -- is equally specious.   While mechanisms do exist to 

scrutinize the Companies’ activities and review their performance, in practice it is very difficult 

for the Commission or other parties to effectively monitor all of the Companies’ actions, nor 

would it be a good use of societal resources to do so even if they could.  Mr. Mosenthal noted 

that “the devil is always in the details in terms of efficiency program delivery.”  Id.  It is the day-

to-day actions of the numerous program staff that fundamentally impact performance. Examples 
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include: how an account representative markets a program to a large customer; or how a 

technical assistance provider identifies and recommends efficiency measures. It is impossible for 

regulators or intervenors to possibly monitor all these actions.  In light of that fact, it is especially 

inappropriate to insulate the Company from risk of financial penalties. It is far better policy to set 

proper overarching incentives and then allow the Companies an appropriate level of flexibility in 

order to act on those incentives.  Id. at 12-13. 

The Companies’ third point -- that the Companies’ implementation contractor has a 

performance based contract and is therefore motivated to maximize NTG values and net benefits 

– contradicts its original argument that the contract would be impossible to administer if goals 

were not continually adjusted.  NS-PGL witness Marks seems to argue that this same 

performance-based contract will somehow still motivate the contractor to strive for maximizing 

NTG ratios even once they are insulated from this risk. However, this logic is flawed simply 

because that is only the case if the Commission rejects the Companies’ proposed goal 

adjustments.  Contrary to the Companies’ claim, if the Commission adopted the Companies’ 

proposed goal adjustment mechanism, any existing performance incentive to maximize NTG 

values would be completely removed.  Id. at 14. 

The Companies’ fourth point -- that there is no evidence the Companies have acted 

imprudently in the past -- is simply not relevant.  It is not necessary to show past imprudent acts 

to set policy that discourages future imprudent acts.  In fact, it can be argued that the past policy 

to not allow continual goal adjustments during the three-year Plan discouraged the Companies 

from acting impudently.  Id.  

The Companies’ fifth point -- that the Companies do not have the “managerial flexibility” 

to compensate for a reduction in savings credit from a future TRM or NTG change – is simply 
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untrue and unproven. The Companies promote literally hundreds of measures to thousands of 

customers.  Common sense dictates that the Companies, in fact, have and will retain the ability 

to modify marketing strategies, change incentive levels, adjust eligibility standards, add or 

remove measures, target their marketing, manage costs and staff effectively and prudently, and 

utilize many other best practices at their disposal. Id. at 15. Clearly, the Companies have ability 

to manage and influence spending and outcomes of their large portfolio of programs and 

services, especially given that they are asking for virtually unlimited flexibility to modify this 

portfolio.   Id.  

The Companies’ position seems to imply a direct and fixed link between its planning 

numbers and actual program delivery outcomes that simply does not exist. While spreadsheets 

that use TRM values are part of what the Companies use to construct goals, the fact is that their 

goals are ultimately a planning estimate of savings that relies on a large number of assumptions 

and assumed averages. Id. They must make educated guesses about specific participation rates; 

who will participate and what their hours of use and other parameters are; what types of custom 

measures they might cause to be installed in which types of customers’ facilities; how effective a 

marketing strategy will be; and literally hundreds of other factors.  As Mr. Mosenthal rightly 

concluded, the implication that a single change to one TRM parameter automatically produces a 

known and certain change in their performance is simply not true.  Id.  

In short, while the Companies have some risk based on changes to TRM and NTG 

values, this risk is not large or onerous.  As noted above, the fact is that the Companies have 

numerous ways to compensate for these changes, and should be encouraged to do so. To assume 

otherwise implies that all program administrators throughout the country would achieve exactly 
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the same savings given the same plan, and that performance is not influenced by the 

administrator’s actions. 

E.  Staff’s Claim That Goals Adjustment Would Be Administratively Easy to 

Implement Should Be Rejected by the Commission.   

As noted above, Staff witness Hinman supported the Companies’ risk averse strategy, 

despite recognizing that if allowed by the Commission, it “potentially allows the Companies to 

take a ‘set-it-and-forget-it’ approach to managing their portfolio.”  Staff Ex. 1.0 at 25.  She 

argues “annually adjusting the savings goals based strictly on changes to the IL-TRM and NTG 

ratio values should be administratively easy to implement as it involves simply changing an 

assumed NTG ratio value or IL-TRM value in a spreadsheet to calculate the revised savings 

goals.”
36

  As noted by AG witness Mosenthal, Ms. Hinman seems to believe that the planning 

spreadsheets the Companies use to estimate goals are completely deterministic and accurate, and 

that actual program activities will exactly match what is in the spreadsheets. This simply is not 

true.  

There are literally thousands of TRM parameters.  AG Ex. 2.0 at 16.  There would be 

nothing “simple” about adjusting these spreadsheets to continually revise the Companies’ 

savings goals. For example, the Companies make assumptions on average in their spreadsheets 

about the different customer types that might participate and install a measure. However, the 

TRM accounts for things like different hours of use by different customer type.  Id.  The TRM 

allows for numerous specific calculations that are at a much greater level of granularity than the 

planning spreadsheets relied upon by the Companies.  Mr. Mosenthal explained that if, for 

example, the hours of use for a single building type changes for a single measure in the TRM, it 

is completely unclear how this would translate into a direct change to the overall estimated 

                                                 
3636

 Staff Ex. 1.0 at 28. 
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savings the Companies have predicted from that measure. Further, the likelihood that the 

Companies will do exactly the same number of every measure, among the exact same customer 

types as they projected, is virtually zero. Id.  He noted that the example above related to hours of 

use is just one of many. Specific existing equipment removed at customer sites may be different 

than the TRM assumes, the actual level of efficiency of the new efficient equipment can vary, 

and numerous other factors can impact the ultimate savings the Companies claim. Further, a 

significant amount of savings comes from custom measures that are completely undefined in the 

TRM and under the Companies’ control.  Simply put, Ms. Hinman’s glib claim that savings 

goals adjustments based on NTG and TRM updates would be administratively easy is belied by 

the practical realities of the TRM update process and the calculation of energy savings estimates 

in general.   

For all of the reasons stated above, the Commission should reject the Companies’ 

proposal to eliminate all performance risk by permitting savings goals adjustments based on 

changes in NTG and TRM values.  

VI. THE STAKEHOLDER ADVISORY GROUP (“SAG”) AND PROPOSED ENERGY 

EFFICIENCY POLICY MANUAL 

The People support continued operation of the SAG for the duties listed in Mr. 

Mosenthal’s Direct Testimony.  AG Ex. 1.0 at 41-42.  To date, the SAG process has fostered 

dialog, collaboration, education on key issues relating to efficiency, and opportunities to 

comment upon and inquire about new and modified programs.  The People appreciate the 

Companies’ constructive and open work with the SAG to date.  That being said, the People 

request that the Commission order the Companies to continue participating in the SAG for the 

duties listed in Mr. Mosenthal’s testimony, consistent with prior orders that established the SAG, 

and more recent orders that outline a clear role for SAG in the evaluation of utility programs 
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through the TRM process.  See, e.g. ICC Docket Nos. 12-0528, 13-0077, gen’ly.  In addition, the 

AG requests that the Commission direct the Companies to work with the SAG on the following 

tasks: 

 Considering other sources of funding that could be used to fund energy efficiency 

outside of ratepayer funds; 

 Annually updating the Technical Reference Manual (TRM) jointly with the SAG and 

other utilities and providing annual TRM updates; 

 Continuing to participate in a joint gas-electric SAG; 

 Improving the evaluation, measurement and verification (EM&V) process so that 

reports are produced in a timely fashion to inform TRM and NTG updates; 

 Providing SAG input to draft EM&V plans so that SAG participants can recommend 

information and data that is gather and produced through the EM&V process; 

 Requiring ComEd evaluators to concurrently send draft EM&V reports to ComEd, 

the ICC and the SAG; 

 Providing written quarterly reports to the SAG no later than forty-five (45) days after 

the close of the quarter that contain program and portfolio-level accomplishments 

(kWh, kW, therms) relative to goals, program and portfolio-level expenditures 

relative to budget forecasts, any fund shifts greater than 20% of program budgets, 

expenditures on administrative costs, EM&V costs and marketing and outreach costs;  

 An Illinois Energy Efficiency Policy Manual, designed to streamline and encourage 

consistency on various program-related policies for review and approval by the 

Commission; and 

 Identifying how Illinois exemplifies “best practices” programs, and identifying other 

“best practice” programs offered in other jurisdictions that could be brought to 

Illinois. 

 

AG Ex. 1.0 at 42-43.   

The Commission, in Docket No. 13-0498 (Ameren Energy Efficiency docket) and 

Docket No. 13-0495 (ComEd Energy Efficiency docket), previously approved the creation of a 

policy manual
37

 and the parties appear to be in agreement that such a manual should be ordered 

in this docket, subject to some considerations.  See Staff Ex. Staff Ex. 3.0 at 14-15; NS/PGL Ex. 

3.0 at 27.  Companies witness Marks urges the Commission to recognize the Companies’ 

“unique differences” due to their programs, designs, budgets, and service territory.  NS/PGL Ex. 

                                                 
37 ICC Docket No. 13-0498, Order (January 28, 2014), at 129; ICC Docket No. 13-0495, Order (January 28, 2014), at 130. 
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3.0 at 27.  Staff witness Hinman encourages the Commission to limit the scope of such a manual 

to “evaluation-related issues” and should express “consensus” at the SAG.  Staff Ex. 3.0 at 14.   

Neither the ComEd nor Ameren orders placed such restrictions on the development of the 

Policy Manual.  For example, in Docket No. 13-0495, the Commission stated: 

The Commission believes that the AG's clarified proposal is 

specific, addresses an inconsistency between utilities in Illinois that 

may warrant attention, and is reasonable. As a result, to the extent 

possible, the Commission directs the SAG to complete an Illinois 

Energy Efficiency Policy Manual to ensure that programs across the 

state and as delivered by various program administrators can be 

meaningfully and consistently evaluated. 

 

Docket No. 13-0495, Order of January 28, 2014 at 130.  Similarly, in Ameren Docket 

No. 13-0498, the Commission concluded that the AG proposal already addressed the utility’s 

concern about “unique differences” among utility programs: 

The Commission believes that the AG's clarified proposal is 

specific, addresses an inconsistency between utilities in Illinois that 

may warrant attention, and is reasonable. As a result, to the extent 

possible, the Commission directs the SAG to complete an Illinois 

Energy Efficiency Policy Manual to ensure that programs across the 

state and as delivered by various program administrators can be 

meaningfully and consistently evaluated. 

 

Docket No. 13-0498, Order of January 28, 2014 at 129.  The People urge the 

Commission to retain the language included in its Order in Docket No. 13-0498 with specific 

direction for the SAG to complete an Illinois Energy Efficiency Policy Manual to ensure that 

programs across the state and as delivered by various program administrators can be 

meaningfully and consistently evaluated. 

VII. CONCLUSION 

WHEREFORE, the People respectfully request that the Illinois Commerce Commission 

enter an order consistent with the recommendations made in this Initial Brief. 
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