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 Q. Please state your name and business address. 1 

A. My name is Mark Maple and my business address is Illinois Commerce 2 

Commission, 527 East Capitol Avenue, Springfield, Illinois 62701. 3 

Q. Are you the same Mark Maple who previously filed direct testimony  in this 4 

docket? 5 

 A. Yes, I presented ICC Staff Exhibit 1.0. 6 

 Q. What recommendation did you make in your direct testimony? 7 

A. I recommended that the Commission grant Explorer Pipeline Company’s 8 

(“Explorer” or “Company”)  request for a certificate in good standing 9 

(“Certificate”) to construct, operate, and maintain the proposed pipeline, 10 

but deny its request for eminent domain authority. 11 

Q. Has your recommendation changed after reading Explorer’s rebuttal 12 

testimony and supporting materials? 13 

A. Yes.  I now recommend that the Illinois Commerce Commission 14 

(“Commission”) grant Explorer’s request for eminent domain authority, and 15 

I continue to support its request for a Certificate. 16 

Request for Eminent Domain 17 

Q.       What are the factors that the Commission has considered when evaluating 18 

whether a petitioner has made the required showing for an eminent 19 

domain application?  20 
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A.        In my direct testimony, I listed five factors that the Commission 21 

considered in a recent order.  Those factors were:  (1) the number and 22 

extent of contacts with the landowners; (2) whether the utility has 23 

explained its offer of compensation; (3) whether the offers of 24 

compensation are comparable to offers made to similarly situated 25 

landowners; (4) whether the utility has made an effort to address 26 

landowner concerns; and (5) whether further negotiations will likely prove 27 

fruitful in reaching negotiated settlements.  28 

Q. Which factors did you initially determine that Explorer had met and which 29 

factors had Explorer failed to satisfy? 30 

A. I determined that Explorer had satisfied factors #2 and #3.  It was unclear 31 

to me whether Explorer had satisfied factors #1 and #4, and I did not 32 

believe it had met the criteria for factor #5.  (Staff Ex. 1.0, 16-19) 33 

Q. Did Explorer address your concerns about factors #1, #4, and #5? 34 

A. Yes.  Explorer witness Karen Kennedy submitted rebuttal testimony that 35 

speaks directly to the concerns I raised about each of these factors. 36 

Factor #2 37 

Q. How did Ms. Kennedy address your concern about the number and extent 38 

of contacts with landowners? 39 

A. First, she indicated that Explorer has increased the percentage of 40 

properties for which it has obtained easements to 35% from the previous 41 

16% due to both closing on agreements with landowners and eliminating 42 

unnecessary tracts from the route. (Explorer Pipeline Ex. 4, 4)  And I 43 
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believe that number may be slightly higher due to email updates that I 44 

have received recently from the Company.   45 

 Second, I was originally concerned at the low number of contacts for some 46 

of the landowners due to Explorer having just started the negotiation 47 

process at the time I wrote my direct testimony.  However, several months 48 

have now passed and Ms. Kennedy notes that by the end of January, 49 

Explorer has made over 700 contacts with the fifty-four individual 50 

landowners. (Id., 5.)  From looking at an updated status report I received 51 

from the Company on February 7, 2014, it does appear that Explorer has 52 

indeed contacted every landowner multiple times in an attempt to 53 

negotiate. 54 

 Finally, I had been concerned about the quality of the contacts initially, 55 

with some landowners having only been contacted once or twice by email 56 

or writing.  During the last few months, Explorer has been able to make 57 

more personal contacts with landowners, and has had well over 100 face-58 

to-face meetings with landowners. (Id.)  Ms. Kennedy also explains that 59 

while Explorer always strives to have personal contacts with landowners, 60 

there are a few landowners who live in distant states and a personal 61 

contact is neither possible or desired by the landowner.  Even so, this 62 

seems to be a small percentage of the overall landowners, and thus 63 

Explorer has met with virtually all of them on a face-to-face basis.  (Id., 4.)   64 

Q. Do you now believe that Explorer has satisfied factor #2 that the 65 

Commission has previously used when evaluating whether a petitioner 66 

has made the required showing for an eminent domain application? 67 

A. Yes, I believe that Explorer has recently increased both the quality and the 68 
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quantity of its negotiation contacts with landowners and has demonstrated 69 

that it has adequately attempted to negotiate with every landowner on the 70 

route. 71 

Factor #4 72 

Q. In your direct testimony, did you believe that Explorer had made an effort 73 

to address landowner concerns? 74 

A. I was unsure there was sufficient evidence on the matter, and so I could 75 

not say that Explorer had satisfied this factor necessary for eminent 76 

domain.  At the time, Explorer had not conducted many negotiations with 77 

landowners, and thus might not have become aware of many landowner 78 

concerns.  Explorer also had not really addressed the issue in testimony.  79 

Therefore, I could not determine that Explorer had satisfied this 80 

requirement.  (ICC Staff Ex. 1.0, 18.) 81 

Q. Did Ms. Kennedy address this concern in her rebuttal testimony? 82 

A. Yes.  Ms. Kennedy discussed how Explorer had worked with Mr. Wiksten, 83 

the lone intervening landowner.  As a result of Mr. Wiksten’s concerns, 84 

Explorer was willing to move the pipeline route several hundred feet south 85 

to accommodate him to his satisfaction.  (Explorer Pipeline Ex. 4, 5.)  86 

Explorer claims that it has been presented with very few landowner 87 

concerns, but that it has made other minor deviations in the right-of-way 88 

path for various landowners.  (Id.)   89 

Q. Do you have any evidence that would challenge Ms. Kennedy’s claim that 90 

Explorer has adequately attempted to address landowner concerns? 91 
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A. No.  I noted in my direct testimony that while I had no evidence of any 92 

alleged problems with the negotiation process from a landowner 93 

perspective, it was possible that intervenors could file testimony that 94 

alleged poor negotiation tactics on the part of Explorer.  (ICC Staff Ex. 1.0, 95 

13.)  The date for such an intervenor filing has passed and no landowner 96 

has come forth with any such allegations.  I have no reason to challenge 97 

Explorer’s assertion that it has attempted to address landowner concerns.  98 

Therefore, I conclude that Explorer has satisfied the criteria of factor #4 99 

that the Commission has used previously when evaluating whether a 100 

petitioner has made the required showing for an eminent domain 101 

application. 102 

Factor #5 103 

Q. In your direct testimony, did you believe that further negotiations would 104 

likely prove fruitful in reaching negotiated settlements? 105 

A. Yes.  Due to the fact that Explorer had only recently begun to negotiate 106 

with landowners and that recent negotiations had been successful, I 107 

expected that trend to continue.  (Id., 19.) 108 

Q. Have further negotiations proven to be fruitful? 109 

A. Yes.  As I noted earlier, Explorer has continued to sign more easement 110 

agreements and has raised its completion percentage from 16% to above 111 

35%.  (Explorer Pipeline Ex. 4, 4.)  Ms. Kennedy agreed with my 112 

assessment and confirmed that negotiations have indeed been fruitful.  113 

(Id., 5.)   114 

Q. Do you believe that further negotiations will continue to be fruitful for the 115 
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remainder of the project? 116 

A. I do not know with certainty, but I do believe it is likely in the short term 117 

that Explorer will continue to obtain additional easements along the route.  118 

However, I do believe that it is very possible that Explorer will encounter a 119 

stalemate in negotiations with certain landowners prior to obtaining 100% 120 

of the easements.  Ms. Kennedy stated that she is aware of several 121 

landowners who are unwilling to negotiate at all or want to wait until 122 

condemnation proceedings are inevitable.  (Id., 7.)  I have no reason to 123 

disbelieve her, and I have seen similar instances in other eminent domain 124 

pipeline cases.  Ms. Kennedy also correctly notes that the pipeline route is 125 

rather short and thus leaves the Company with fewer alternatives to 126 

reroute the pipeline when a single landowner is unwilling to negotiate. 127 

 As noted in my direct testimony, a public need exists for this project and 128 

Explorer met the public convenience and necessity requirement in its 129 

certificate request.  Further, pipelines take a long time to design and build, 130 

which means there is also a time-sensitive component to the project.  131 

Explorer is building the pipeline to satisfy market conditions that exist 132 

today or will exist shortly.  As such, I do not believe it is in the public’s 133 

interest to compel Explorer to negotiate fruitlessly for years to obtain the 134 

last few easements.  Therefore, I believe eminent domain may be 135 

necessary to complete the project and that Explorer has satisfied all of the 136 

criteria that the Commission has used previously when evaluating whether 137 

a petitioner has made the required showing for an eminent domain 138 

application. 139 

140 
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Conclusion 141 

 Q. What action do you recommend that the Commission take in this 142 

proceeding? 143 

 A. I recommend that the Commission grant Explorer’s request for a 144 

Certificate to construct, operate, and maintain the proposed 145 

pipeline, as well as its request for eminent domain authority. 146 

 Q. Does this conclude your rebuttal testimony? 147 

 A. Yes, it does. 148 


