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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Illinois Commerce Commission ) 
On Its Own Motion ) 
      ) 
vs.      ) Docket No. 12-0601 

) 
NORTHERN ILLINOIS GAS COMPANY ) 
d/b/a NICOR GAS COMPANY  ) 

) 
Reconciliation of Revenues Collected ) 
Under Rider 30 with the Actual Costs  ) 
Associated with Energy Efficiency and  ) 
On-Bill Financing Programs.   ) 

 
NICOR GAS COMPANY’S REPLY IN SUPPORT OF 
ITS MOTION TO PRESERVE THE CONFIDENTIAL 

DESIGNATION OF CERTAIN DOCUMENTS 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company”) respectfully submits to the Illinois Commerce Commission (“Commission”) its 

Reply (“Reply”) in Support of its Motion to Preserve the Confidential Designation of Certain 

Documents (the “Motion”). 

I. Introduction 

The Illinois Attorney General’s (the “AG”) Response to the Motion (“Response”) fails to 

refute Nicor Gas’ position that the seven documents at issue are Confidential.  Most telling, the 

Response does not address with specificity any one of the challenged documents and it ignores 

Nicor Gas’ detailed explanations as to the confidentiality of the information contained in each 

such document.  Instead, the Response repeatedly invokes the general proposition that the 

Commission has an interest in maintaining an open and transparent regulatory process.  That 

interest, while desirable, does not automatically outweigh other interests, such as the protection 

of confidential information.   
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On the contrary, the Public Utilities Act (the “Act”) and the Commission’s Rules of 

Practice expressly provide for the protection of confidential information.  In particular, Section 

4-404 of the Act recognizes that Nicor Gas has confidential and proprietary material deserving of 

protection.  220 ILCS 5/4-404.  Section 200.430 of the Commission’s Rules of Practice also 

recognizes that protective orders are intended “to protect the confidential, proprietary or trade 

secret nature of any data, information or studies.”  83 Ill. Admin. Code § 200.430(a).  The 

Response does not, and cannot, contest the applicability of these legal principles here.  Instead, 

the Response points to irrelevant and inapposite provisions of the Act, the Illinois Administrative 

Code and Illinois case law.  The AG also attempts to bolster its arguments through reliance upon 

what the AG deems “Commission precedent”, even though the Response only cites to rulings by 

Administrative Law Judges (“ALJ”) relating to the discrete issue of rate case expense not 

Commission Orders.  See Response at 2, 6, 10-12.   

The AG’s irrelevant and inapposite arguments do not counter Nicor Gas’ showing that 

the Confidential designation should be maintained as the Motion requests.  The documents at 

issue fall within the definition of “Confidential” information as described in the Order Regarding 

Protection of Confidential Information (the “Protective Order”) entered in this proceeding and 

contain specific non-public information, the release of which could result in harm to Nicor Gas 

or third parties.  See Motion at ¶¶ 11-12, 14-16, 18-23.  The Confidential protection Nicor Gas 

seeks does not prevent the AG, or any other interested party, access to such documents, nor does 

it prevent the Commission from making a fully informed and reasoned decision regarding the 

energy efficiency expenses under consideration in this proceeding.  Instead, the preservation of 

confidentiality will provide necessary protection for the privacy interests of Nicor Gas 



 

Docket No. 12-0601 3  

employees and for sensitive financial and strategic information.  Thus, Nicor Gas’ Motion should 

be granted and the Confidential designation of the seven documents at issue should be preserved. 

II. The Documents at Issue are Confidential  

Under the terms of the Protective Order (at ¶ 12), Nicor Gas carries the burden of proving 

that the documents at issue should retain their Confidential designation.  Nicor Gas has met this 

burden.  For each of the documents in question, Nicor Gas has demonstrated that the 

Confidential designation of the documents it produced in response to Staff data requests 

(BCJ 6.01 Exhibit 1, BCJ 1.02 Exhibits 1, 2, 3 and 4, and BCJ 2.04 Exhibits 1 and 2) is 

appropriate and should be preserved.  In contrast, the AG fails to demonstrate with specificity 

why even one of the Confidential designations is inappropriate or unwarranted.   

A. The AG Cites to Irrelevant and Inapposite Authority  

The vast majority of the AG’s Response is centered on the general proposition that the 

Commission has an interest in maintaining an open and transparent regulatory process.  See 

generally Response.  For support, the AG relies upon numerous irrelevant and inapposite 

provisions of the Act and the Illinois Administrative Code.  See Response at 3-5, 7.  Examples 

include provisions of the Act that state that hearings (Section 10-101), rate case schedules and 

charges (Section 9-102), reports made to the Commission (Section 5-109), special reports of 

investigations of claims against utilities (Section 10-109), and regular and special meetings of the 

Commission (Section 2-107) should be public.  These statutory sections are irrelevant, however, 

because none of these provisions have any relevance to or bearing on the treatment of the seven 

specific documents containing sensitive, non-public information that are at issue here.   

The AG also relies upon Part 285 of the Illinois Administrative Code (see Response at 4-

5, 7, Ex. A), which is clearly and unambiguously “designed to assist the Staff of the 

[Commission] to review filings for tariffed rate increases under Section 9-201 and 16-108 of the 
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[Act].”  83 Ill. Adm. Code § 285.110(a).  In fact, the AG admits that Nicor Gas is not required to 

file the data specified in Part 285 in this rider reconciliation proceeding.  Response at 5.  

Additionally, the only case law the AG cites concerns the public’s right of access to an 

entire court file.  Response at 3 (citing In Re the Marriage of Johnson, 232 Ill. App. 3d 1068 (4th 

Dist. 1992)).  In Johnson, the Illinois Appellate Court held that the entire file related to a 

personal injury – including the “court file, all enclosures and exhibits” – could not be impounded 

by the court in a divorce settlement as there was “no compelling interest in barring public access 

to the court files and transcripts.”  Johnson, 232 Ill. App. 3d at 1070, 1075.  This case is clearly 

distinguishable from the instant matter – not only did this case involve an entire case file, 

including all pleadings, exhibits, and transcripts, the court declined to analyze “what would be 

sufficient to overcome the presumption of access.”  Id. at 1075.  In contrast, in the instant 

proceeding the vast majority of documents are publicly available.  Confidential protection is 

sought for a few discrete documents containing sensitive and non-public information.  Moreover, 

the question of whether Nicor Gas has a “compelling interest” in keeping this information 

Confidential is precisely the subject of the instant Motion. 

The AG further argues that “Commission precedent” establishes that the Confidential 

designation should not be preserved for the documents at issue.  See Response at 2, 6, 10-12.  

However, the AG fails to cite a single Commission Order supporting its claims.  Instead, the 

Response cites several ALJ rulings limited to the discrete question of the confidentiality of rate 

case expense information in rate case proceedings.  And, even if there were a Commission Order 

on the question at issue here, Illinois law states that “past precedent is not controlling, because 

the Commission is a legislative and not a judicial body….”  Citizens Util. Bd. v. Illinois 

Commerce Comm’n, 166 Ill. 2d 111, 125 (1995).  
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Nicor Gas does not dispute that the Commission has an interest in open and transparent 

proceedings, but maintains that certain sensitive information, including the documents at issue 

here, may be protected as Confidential without contravening that interest.  The AG’s Response 

relies upon provisions of the Act, the Illinois Administrative Code, and case law that have no 

bearing on the specific question of whether the Commission should preserve the Confidential 

designation of the documents at issue.  In other words, the AG’s Response fails to cite to any 

relevant authority supporting its claims, and provides no compelling argument as to why the 

Commission should not preserve the Confidential designation of the documents at issue. 

B. Nicor Gas has Demonstrated a Reasonable Basis for Preserving the 
Confidential Designations at Issue 

As described in the Motion, the Confidential documents at issue contain private 

personnel information related to payroll expenses of eight employees in the Company’s Energy 

Efficiency Department and sensitive, non-public information about the business dealings 

between the Company’s Energy Efficiency Department and its third-party vendors.  See Motion 

at ¶¶ 13-14, 18-21.  Thus, the release of this information could be harmful to Nicor Gas 

employees as well as to the business interests of Nicor Gas and its vendors.  Nicor Gas has 

established a reasonable basis for preserving the Confidential designation of these documents, 

and the AG has failed to demonstrate otherwise. 

1. The Employee Wage Information is Confidential 

Although the AG never addresses the actual employee wage document at issue (BCJ 6.01 

Exhibit 1), it argues generically that this employee wage information should not be protected as 

Confidential “based on Commission precedent and rules related to ratemaking.”  Response at 6.  

The AG’s arguments are entirely without merit. 
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Even if it were proper to rely upon “Commission precedent,” and Illinois case law 

establishes that it is not, the AG fails to cite to a single Commission Order in which the 

Commission determined that employee wage information was not Confidential.  Moreover, the 

AG’s reliance on Part 285—a provision of the Illinois Administrative Code limited to cases 

involving rate case filings—is irrelevant and improper.  The AG argues wage information should 

be public, as Part 285.150(m) seeks information regarding “executive compensation for … each 

of the highest paid five officers” of the utility seeking a rate increase; thus, according to the AG, 

the Commission should make employee wage information public.  Response at 7; see Ill. Adm. 

Code § 285.150(m).  This claim is baseless.  Not only is Part 285 wholly irrelevant to the instant 

rider reconciliation—as the AG freely admits (Response at 5)—Part 285.150(m) concerns the 

public availability of wage information of top executives.  In this regard, the AG never even 

claims that these employees are executives.  In fact, none of the employees in question is a Nicor 

Gas executive.  As set forth in the Motion, this wage information is particularly sensitive, and 

deserving of Confidential treatment.  Motion at ¶¶ 13-16. 

The AG erroneously suggests that Nicor Gas has not explained why such wage 

information should be deemed Confidential.  Response at 8.  In the Motion, Nicor Gas explained 

that this wage information is not public and is subject to individual privacy concerns.  Motion at 

¶ 14.  Furthermore, redacting the employees’ names as the AG suggests (Response at 6) does not 

provide sufficient protection.  In fact, Nicor Gas does not seek to keep the names of the eight 

employees at issue Confidential, as this information already is public.  Nicor Gas has provided 

public documents in discovery that list the names of these eight employees; if the wage 

information of these eight employees was to be made public, it would not take a great leap to 

determine which wages correspond with which employee.  
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Importantly, the AG entirely ignores the law that is relevant to the specific wage 

information at issue here.  The AG fails to address the case law cited in the Motion (at ¶ 15) 

demonstrating that non-parties have valid privacy concerns regarding public disclosure of their 

personnel information.  Knoll v. American Telephone & Telegraph Co., 176 F.3d 359, 365 (6th 

Cir. 1999) (stating that “[i]t is clear that [the employer] defendants had a valid interest in the 

privacy of nonparty personnel files…” as such files “might contain highly personal information 

such as an individual’s … wage information”); Gehring v. Case Corp., 43 F.3d 340, 342 (7th 

Cir. 1994) (stating disclosure of non-party employees’ personnel files “would invade the privacy 

of other employees”).  

The AG has provided no compelling argument or authority, and there is none, to support 

public disclosure of the private wage information at issue here.  Therefore, the Commission 

should preserve the Confidential designation for the entirety of BCJ 6.01 Exhibit 1. 

2. The Competitively Sensitive Information is Confidential 

The AG raises three grounds for its challenge to the Confidential designation of expense 

information contained in the Company’s response to Staff data request BCJ 1.02 Exhibits 1, 2, 3, 

and 4 and BCJ 2.04 Exhibits 1 and 2 (referred to generally by the AG as “BCJ 1.02 and 

BCJ 2.04”).  Response at 8-12.  Although never addressing any one document in detail, the AG 

argues that the information should be publicly disclosed because (1) the public must be able to 

review the methods and strategies of Nicor Gas’ energy efficiency program, (2) Nicor Gas is not 

subject to competitive pressures in the delivery of its “monopoly” energy efficiency program, 

and (3) ALJs in rate case proceedings have found that rate case expense information should be 

public.  Id. at 9-12.  Each of these arguments should be rejected.     

As explained in the Motion, the documents at issue are Confidential because they meet 

the definition set forth in the Protective Order, which states that “Confidential” means “non-
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public information maintained by a party in confidence in the ordinary course of business and in 

which such party has a business interest in maintaining in confidence.”  Protective Order, ¶ 2.  

Specifically, the documents contain non-public information, proprietary information in 

negotiated terms, and other information implicating the business interests of Nicor Gas as well as 

third-parties who are not subject to this proceeding.  Motion at ¶¶ 18-21. 

The implementation of the Protective Order is a product of the Commission’s 

acknowledgement that parties have an interest in protecting the “confidential, proprietary or 

trade secret nature of any data, information or studies.”  83 Ill. Adm. Code § 200.403(a).  See 

also 220 ILCS 5/4-404.  Protective orders are put into place to preserve the confidentiality of 

such information, and to safeguard legitimate business interests.  This is further demonstrated by 

the “ample” authority, also ignored by the AG, preventing dissemination of “sensitive 

discoverable materials to third parties or for purposes unrelated to the lawsuit.”  May Centers, 

Inc. v. S.G. Adams Printing and Stationery Co., 153 Ill. App. 3d 1018, 1021-23 (5th Dist. 1987) 

(citing authority and recognizing “the inherently sensitive nature of financial data and the need to 

protect such data from exploitation in the process of discovery”).   

Nicor Gas has explained that it has a legitimate business interest in maintaining the 

Confidential designations at issue.  Motion at ¶ 21.  By keeping the designated information 

Confidential, Nicor Gas is afforded increased bargaining prospects with third-party vendors that 

it contracts with in executing its energy efficiency program.  Because of the statutory budget cap 

under Section 8-104(d) of the Act, 220 ILCS 5/8-104(d), Nicor Gas has an interest in keeping its 

energy efficiency expenses low.  Nicor Gas maintains better bargaining power in hiring vendors 
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if the vendors’ rates are not published.1  Moreover, contrary to the AG’s suggestion (Response at 

12-13), the Commission may protect Confidential information relating to the business interests 

of third parties.  Nicor Gas has explained why the competitive business interests of these third 

parties are deserving of protection, including, but not limited to, the fact that the contractual 

terms include an express confidentiality provision.  Motion at ¶¶ 20-21. 

That the Company’s energy efficiency program is statutorily mandated and subject to 

discussion by the Stakeholder Advisory Group does not diminish the demonstrated business 

interests of Nicor Gas and its third party vendors in maintaining the confidentiality of the 

documents at issue.  Nor is the confidentiality of these documents undercut by ALJ rulings with 

respect to the rate case expenses of other utilities as none of those rulings speak to whether Nicor 

Gas has demonstrated that its Confidential designations are reasonable. 

Finally, contrary to the AG’s repeated contentions, preserving the confidentiality of this 

information does not interfere with the public regulatory process.  The information has been 

produced in discovery to all parties to this proceeding—including the AG and the Citizens Utility 

Board, who can be said to represent the public2—thereby affording all parties the ability to 

litigate the reasonableness and prudency of the Company’s energy efficiency expenses using this 

information.  Furthermore, the Confidential information is available to any interested party who 

intervenes in this proceeding and agrees to the terms of the Protective Order.  Thus, there is no 

bar to an interested member of the public receiving the Confidential information under the 

appropriate circumstances.  Put simply, the Commission’s ability to determine the 

reasonableness and prudency of the Company’s energy efficiency expenses in an open and 

                                                 
1 It is ironic that the AG’s position on the confidentiality of the subject documents may actually increase Nicor Gas’ 
future energy efficiency expenses, which is seemingly at odds with the AG’s overall position on energy efficiency 
expenditures. 
2 The AG states that it is the representative of the “People of the State of Illinois.”  Response at 1. 
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transparent manner is not compromised by the Company’s Confidential designation of the 

expense information at issue.  Therefore, the Commission should preserve the Confidential 

designation for the entirety of BCJ 1.02 Exhibits 1, 2, 3 and 4, and BCJ 2.04 Exhibits 1 and 2. 

WHEREFORE, for all of the reasons set forth above and in the Motion to Preserve the 

Confidential Designation of Certain Documents, and all reasons appearing of record, Northern 

Illinois Gas Company d/b/a Nicor Gas Company respectfully requests that the Administrative 

Law Judge grant said Motion.   

 Dated:  February 21, 2014  
  Respectfully submitted, 
 

NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 
 

 By:  /s/  Anne W. Mitchell  
        One of their attorneys 
John E. Rooney  
Anne W. Mitchell  
ROONEY RIPPIE & RATNASWAMY LLP 
350 West Hubbard Street, Suite 600 
Chicago, Illinois 60654 
(312) 447-2800 
john.rooney@r3law.com 
anne.mitchell@r3law.com 
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