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I. INTRODUCTION / SUMMARY 1 

 2 

Q.  Please state your name and business address.  3 

A. My name is Michael L. Brosch.  My business address is PO Box 481934, Kansas 4 

City, Missouri 64148-1934. 5 

 6 

Q. By whom are you employed and in what capacity? 7 

A. I am a principal in the firm Utilitech, Inc., a consulting firm engaged primarily in 8 

utility rate and regulation work.  The firm's business and my responsibilities are 9 

related to the conduct of regulatory projects for utility regulation clients.  These 10 

services include rate case reviews, cost of service analyses, jurisdictional and class 11 

cost allocations, financial studies, rate design analyses, utility reorganization 12 

analyses, the design and administration of alternative regulation mechanisms and 13 

focused investigations related to utility operations and ratemaking issues. 14 

Q. On whose behalf are you appearing in this proceeding? 15 

A. I am appearing on behalf of the People of the State of Illinois represented by the 16 

Attorney General (“Attorney General”, “AG” or “the People”).      17 

Q.     Will you summarize your educational background and professional experience 18 

in the field of utility regulation? 19 

A. Yes.  AG Exhibit No. 1.1 is a summary of my education and professional 20 

qualifications.  I have testified before utility regulatory agencies in Arizona, 21 

Arkansas, California, Florida, Hawaii, Illinois, Indiana, Iowa, Kansas, Michigan, 22 

Missouri, New Mexico, Ohio, Oklahoma, Texas, Utah, Washington, and Wisconsin 23 

in regulatory proceedings involving electric, gas, telephone, water, sewer, transit, 24 

and steam utilities.   A listing of my previous testimonies in utility regulatory 25 
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proceedings is set forth in AG Exhibit No. 1.2.  As noted in this listing, I have 26 

testified in numerous major Illinois proceedings before the Illinois Commerce 27 

Commission (“the Commission” or “the ICC”), including multiple cases involving 28 

Peoples Gas Light & Coke Company, North Shore Gas Company, Commonwealth 29 

Edison Company (“ComEd”) and the Ameren Illinois Utilities, including the initial 30 

and subsequent rounds of formula rate case proceedings for ComEd and Ameren 31 

Illinois, Docket Nos. 11-0721, 12-0321, 13-0318, 12-0001, 12-0293 and 13-0301.  32 

In addition, I participated and sponsored testimony in ComEd Docket No. 07-0566  33 

and 09-0263, the docket in which ComEd’s forecasted AMI Pilot costs were 34 

submitted for Commission review, and in ComEd’s last general rate case, Docket 35 

No. 10-0467.  In Docket No. 10-0467,  recovery of certain Advanced Metering 36 

Infrastructure (“AMI”) Pilot Program costs was allowed within the test-year 37 

revenue requirement, including amounts recorded as test year costs as well as AMI 38 

costs previously deferred for recovery pursuant to the Company’s new “Bridge 39 

Tariff.”  40 

Q. What is the purpose of your testimony in this docket? 41 

A. I understand that the Commission opened this docket to determine whether, and to 42 

what extent, customers of ComEd are entitled to refunds for payments made 43 

pursuant to Riders AMP and AMP-CA, the extent and amount of any refund, and 44 

the mechanism for awarding any refund.
1
  My testimony addresses these questions 45 

and quantifies the appropriate amount of customer refunds in connection with the 46 

Company’s charges to customers pursuant to Rider AMP, while recommending that 47 

no refunds are appropriate in connection with Rider AMP-CA.     
 

48 

                                                 
1
  Docket No. 13-0589, Order Commencing Investigation, page 2. 
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Q. Please summarize the recommendations that are set forth in your testimony. 49 

A. My testimony recommends that ComEd be ordered to refund to customers the entire 50 

amount that the Company collected through Rider AMP on and after September 30, 51 

2010, with interest at an annual rate of 0.5 percent in 2010 and 2011, and with zero 52 

interest thereafter.  The resulting refund should be no less than $14.6 million as of 53 

December of 2013, and should be returned to ComEd customers in the form of bill 54 

credits as soon as practical after the Commission’s Order is issued in this docket.  55 

   With regard to Rider AMP-CA, the Commission should require no refunds 56 

because none of the Company’s non-fuel expenses or AMI Pilot investment costs   57 

were recovered through Rider AMP-CA.  Instead, Rider AMP-CA served as the 58 

tariff through which experimental rates for energy supply used by participating 59 

customers were billed and recovered.
2
 60 

Q. What information have you relied upon in formulating your 61 

recommendations? 62 

A. I relied upon the September 30, 2010 Court Opinion in Commonwealth Edison v. 63 

Illinois Commerce Comm’n, 405 Ill. App. 3d 389 (2010), (ComEd) wherein the 64 

Commission’s decision in ICC Docket No. 07-0566 to allow ComEd to recover 65 

advanced metering infrastructure or “system modernization” costs through a Rider  66 

(“SMP”) was reversed and found to constitute improper single-issue ratemaking;  67 

the March 19, 2012 Mandate of the Court in People of the State of Illinois, ex rel. 68 

Madigan  v. Illinois Commerce Comm’n, 2012 IL App (2d) 100024,  reviewing the 69 

Commission’s decision in ICC Docket No. 09-0263; the tariff ComEd filed on 70 

October 9, 2008 implementing the Commission’s approval of Rider SMP in Docket 71 

                                                 
2
  ComEd responses to data requests ST 1.01, AG 2.04 and AG 2.09. 
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No. 07-0566 but renamed “Rider AMP,” attached as AG Exhibit 1.3,
3
  and my 72 

previously submitted testimony and the other evidence filed with the Commission 73 

in Docket No. 09-0263, where the specific charges were established for the 74 

renamed Rider AMP.   I also reviewed and relied upon ComEd’s Verified Petition 75 

for Special Permission to implement tariff revisions known as the “Bridge Tariff” 76 

and the corresponding Commission approval granted on December 3, 2010 in 77 

Docket No. 10-0597, as well as the Commission’s Order in Docket No. 10-0467.  I 78 

also relied upon ComEd’s responses to Staff and Attorney General data requests 79 

issued in this Docket.  Finally, I rely upon my prior experience with the regulation 80 

of public utilities over the past 35 years, including significant experience in Illinois 81 

under both traditional rate cases and annual formula ratemaking that is now 82 

employed by ComEd.  83 

Q. Have you prepared any Exhibits to summarize the refund obligation being 84 

proposed in your testimony? 85 

A. Yes.  I prepared an Exhibit to quantify ComEd’s Rider AMP refund obligation as of 86 

December 31, 2012
4
, the date when ComEd stopped billing and collecting Rider 87 

AMP charges from customers. AG Exhibit 1.4 sets forth a monthly summary of 88 

ComEd charges to ratepayers that were billed pursuant to Rider AMP and that 89 

should now be refunded to ratepayers.  The monthly amounts in columns (a) 90 

through (p) on AG Exhibit 1.4 were derived from the Company’s response to 91 

Commission Staff data request ST 2.01.  To these Company-reported amounts, I 92 

added “Monthly Interest” in column (q) and then calculated the “Cumulative 93 

                                                 
3
  Rider AMP, Advanced Metering Program Adjustment, ILL.C.C. No. 4, 1

st
 Revised Sheet No. 626, 

Attachment 01 to data request AG 2.09. 
4
  Unless an interest rate above zero is determined to be applicable to refund amounts after 2012, the 

refund balance at that date will remain unchanged until refunds occur. 
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Refundable Balance” amount in column (r).  These calculations are described in 94 

more detail in the next section of this testimony. 95 

 96 

II. REFUND AMOUNT CALCULATION. 97 

Q. What is the basis of the Rider AMP refundable amount you have calculated? 98 

A. The amounts set forth on AG Exhibit 1.4 include the entire amount of Rider AMP 99 

revenue that was billed to ComEd customers from September 30, 2010 and forward, 100 

excluding the amounts of any estimated unbilled revenue entries ComEd recorded 101 

during that time.  I am advised by AG counsel that, on September 30, 2010, the 102 

Illinois Appellate Court reversed the Commission’s Rider SMP authorization, which 103 

ComEd renamed as Rider AMP in its October, 2008 tariff filing.  The Court found 104 

that the rider authorization violated the rule against single-issue ratemaking.  As a 105 

result, all amounts billed by ComEd pursuant to its renamed Rider AMP,  on and 106 

after September 30, 2010 were not properly and reasonably billed to ratepayers and 107 

should now be refunded. 108 

Q. Did ComEd provide the amounts you have relied upon in AG Exhibit 1.4? 109 

A. Yes.  As noted previously, the monthly amounts in columns (a) through (p) on AG 110 

Exhibit 1.4 were derived from the Company’s response to Commission Staff data 111 

request ST 2.01.  In this data request, ComEd responded to the question, “Referring 112 

to the Company’s DR response ST 1.01_Attach 1, please provide the billed vs. 113 

unbilled revenue breakdown for the monthly amounts shown on pages 1 and 2 of the 114 

referenced DR response.”  In the earlier response to ST 1.01, ComEd provided what 115 

the Company described as “…a summary from ComEd’s general ledger of revenues 116 

recorded by delivery class for Rider AMP adjustments during October 2010 through 117 
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December 2012.  Revenue recorded for the month of October 2010 includes billing 118 

from meter reading days September 29, 2010 and September 30, 2010.  The revenue 119 

related to September 29, 2010 has been removed from the total revenues received to 120 

show the amounts recorded from September 30, 2010 and forward.”  I have 121 

included in AG Exhibit 1.5 a complete copy of the Company’s response to ST 2.01 122 

with its Attachment 1. 123 

Q. Why have you excluded the unbilled revenue amounts shown on pages 1 and 3 124 

of ComEd’s response to data request ST 2.01? 125 

A. Unbilled revenue accruals are part of a utility’s overall recorded revenues, based 126 

upon estimated amounts of energy delivered to customers at each month end, where 127 

no billings to customers have yet occurred because of cycle billing procedures.   The 128 

unbilled revenue amounts therefore do not represent actual charges to customers on 129 

bills.  In order to base the refund calculation upon actual amounts billed to 130 

customers, my calculations exclude the net effect of ComEd’s unbilled revenue 131 

estimates upon the total recorded Rider AMP revenue stream.  Excluding unbilled 132 

revenues reduces the amount of revenue recognized as refundable by the $33,318 133 

amounts shown in data request ST 2.01, Attachment 1, Subpage 3 of 3. 134 

Q. What is the basis for the interest rate you have applied to the cumulative 135 

monthly billed Rider AMP revenues in AG Exhibit 1.4? 136 

A. The interest rates used in AG Exhibit 1.4 are summarized in the upper right corner 137 

and are based upon the Commission’s approved interest rate applied to customer 138 

deposits that are held by Illinois utilities.    139 

 140 

 141 
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 142 

III. BRIDGE TARIFF CONSIDERATIONS.  143 

 144 

Q. What was the “Bridge Tariff” and how did it impact the amounts billed to 145 

ratepayers under Rider AMP? 146 

A. The “Bridge Tariff” was the name assigned to certain modifications to ComEd’s 147 

General Terms and Conditions tariff language.  These changes were proposed by the 148 

Company in a Verified Petition for Special Permission filed October 18, 2010.  The 149 

Bridge Tariff narrowed the scope of Rider AMP, removing certain expenses charged 150 

to customers through the Rider and shifting such cost recovery into base rates in the 151 

Company’s then pending rate case in Docket No. 10-0467.   152 

   ComEd’s Bridge Tariff Petition was submitted in reaction to the Illinois 153 

Appellate Court’s September 30, 2010 decision in Commonwealth Edison Co. v. 154 

Illinois Commerce Comm’n, No. 2-08-0959, which struck down rider-based cost 155 

recovery of AMI pilot costs as improper single-issue ratemaking.
5
  According to 156 

ComEd’s Verified Petition, 157 

 Regardless of whether the Appellate Court Opinion is right or 158 

wrong, and regardless of whether it is ultimately changed or 159 

reversed, unless the Commission acts now a significant share of the 160 

prudent and reasonable costs of the AMI pilot, including operating 161 

expenses incurred to complete the Pilot and deliver the reports of its 162 

learnings, will be unrecoverable. That is not what the Commission 163 

intended.  Nor is it in the public interest.  Without a fair opportunity 164 

for cost recovery, ComEd will be forced to wind up its AMI 165 

initiative and will be unable to proceed with next steps toward a 166 

Smart Gird [sic] in northern Illinois.
6
 167 

 168 

                                                 
5
  See Docket No. 10-0597 Verified Petition for Special Permission, paragraph 4, dated October 18, 

2010 and Attachments. 
6
  Id. at paragraph 4. 
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 The Bridge Tariff modifications sought by ComEd were said in ComEd’s Verified 169 

Petition to be a “solution” to the Court’s reversal of Rider AMP in the Verified 170 

Petition because the changes would allow “…ComEd the opportunity to recover 171 

many (not all) of its otherwise unrecoverable AMI operating costs through base 172 

rates proposed in ComEd’s rate case.”
7
  A copy of ComEd’s Verified Petition is 173 

attached as AG Exhibit 1.5. 174 

Q. Did the Commission approve ComEd’s proposed Bridge Tariff? 175 

A. Yes.  The Bridge Tariff modifications proposed by ComEd were approved by letter 176 

of the Commission’s Chief Clerk dated December 3, 2010 in Docket No. 10-0597. 177 

Q. Did the Bridge Tariff terminate all charges to customers pursuant to Rider 178 

AMP? 179 

A. No.  ComEd continued to collect Rider AMP charges after the Bridge Tariff was 180 

approved in December of 2010, as shown in AG Exhibit 1.4.  However, the amounts 181 

chargeable through Rider AMP declined because recovery of certain AMI Pilot 182 

expense amounts were removed from ongoing Rider AMP charges.  The removed 183 

expenses were instead permitted to be deferred within a regulatory asset account for 184 

later amortization and recovery in ComEd’s pending rate case.  This shifting of 185 

expense recovery was described in the Company’s Verified Petition with a 186 

statement noting that the Bridge Tariff, “…terminates recovery of operating 187 

expenses through Rider AMP effective as of ComEd’s December 2010 monthly 188 

billing period.”  According to ComEd’s Petition, “The Bridge Tariff authorizes 189 

ComEd to include those otherwise unrecoverable operating expenses, which ComEd 190 

estimates will be approximately $6 million, in a general rate case where they fall 191 

                                                 
7
  Id.  paragraph 5. 
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within the test year or an appropriate pro forma period.  There, they would be 192 

recovered – appropriately normalized or amortized, as needed – like any other 193 

operating expenses.”
8
 194 

Q. Did the Commission’s approval of ComEd’s Bridge Tariff proposal have the 195 

effect of reducing the Company’s exposure to refunds after the Appellate 196 

Court found Rider AMP to be improper single-issue ratemaking? 197 

A. Yes.  Monthly charges to customers through Rider AMP continued to appear on 198 

customers’ bills as a line item captioned, “Smart Meter Program”, but the amount of 199 

such charges declined significantly.  The AMP adjustments that became effective in 200 

the January 2011 billing period were much lower, compared to charges in the 201 

October through December 2010 billing periods.  These reductions in Rider AMP 202 

rates starting in 2011 can be observed in ComEd’s response to data request AG 203 

3.01, Attachment 1, page 5, which has been included within AG Exhibit 1.7.  The 204 

Bridge Tariff had the practical effect of reducing the amount of ComEd’s Rider 205 

AMP revenues that were exposed to the risk of future refunds, after the Appellate 206 

Court’s decision, by shifting certain AMI pilot expenses out of Rider AMP and into 207 

base-rate cost recovery. 208 

Q. Was ComEd authorized to bill and collect any incremental new revenues from 209 

its customers on a piecemeal basis through the Bridge Tariff? 210 

A. No.  The Bridge Tariff did not authorize the collection of any incremental revenues 211 

through any discrete rate to be charged to customers and did not result directly in 212 

any line item charges on customers’ bills.  Instead, the deferral of costs permitted 213 

under the terms of the Bridge Tariff resulted in somewhat higher expenses being 214 

                                                 
8
  Id. at paragraph 6a (footnote omitted). 
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considered within the overall revenue requirement in the Company’s then-pending 215 

rate case, Docket No. 10-0467.   216 

Q. Did ComEd continue to charge ratepayers and collect revenues through Rider 217 

AMP after the Bridge Tariff was approved? 218 

A. Yes.  Rather than terminating all charges through Rider AMP and electing to pursue 219 

general rate case recovery of all AMI Pilot Program costs after the Bridge Tariff 220 

proposal was accepted, the Company continued to bill and recover more narrowly 221 

scoped AMI Pilot program costs through Rider AMP in the first half of 2011 and 222 

then significantly lower charges after June of 2011, after new base rates were 223 

approved in Docket No. 10-0467 that included base rate recovery of AMI Pilot 224 

Program expenses and investments.  AG Exhibit 1.7 shows that the “Supplement to 225 

Rider AMP” rates billed to ratepayers continued into 2011 and then in 2012 226 

included some credit adjustments arising from AMI Pilot Program reconciliation 227 

calculations. 228 

Q. Should any of the Rider AMP charges to ratepayers in AG Exhibit 1.4 be 229 

excluded from the Company’s refund obligation because of the Commission’s 230 

approval of the Bridge Tariff? 231 

A. No.  The Bridge Tariff did not change the fact that ComEd was charging ratepayers 232 

through Rider AMP on a single-issue basis for certain AMI Pilot Program costs 233 

between general rate cases, both before and after the Bridge Tariff was approved.  234 

Customers continued to receive bills with a line item charge for the “Smart Meter 235 

Program” pursuant to Rider AMP, both before and after the Bridge Tariff.  All of 236 

the discrete revenue amounts shown in AG Exhibit 1.4 were billed to customers 237 

pursuant to the Rider AMP tariff, because the Bridge Tariff did not contain any 238 
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provision allowing discrete charges on customers’ bills.  The Bridge Tariff provided 239 

accounting authority for the shifting of certain program expenses out of the Rider 240 

AMP calculations and into pending base-rate-case revenue requirements.  Thus, the 241 

Bridge Tariff has already reduced the size of needed Rider AMP refunds solely by 242 

virtue of reducing the amounts that were actually charged through Rider AMP in 243 

2011.  No further adjustment to the amounts in AG Exhibit 1.4 is needed because of 244 

the Bridge Tariff. 245 

 246 

IV. FORMULA RATE CASE REVENUE CREDITS. 247 

 248 

Q. Are you aware of any claimed offsets to the Company’s Rider AMP refund 249 

obligation that ComEd believes to be appropriate? 250 

A. Yes.  I understand, based upon ComEd’s response to data request AG 2.08, that the 251 

Company believes any Rider AMP refund obligation should be reduced to 252 

recognize certain revenue credits of $4,744,000 in 2011 and $426,000 in 2012 that 253 

were included within the Other Revenue amount that was credited in determining 254 

the formula revenue requirements calculated in formula rate Docket Nos. 12-0321 255 

and 13-0318, respectively.  According to its response:  256 

 ComEd included these revenue credits in ICC Docket Nos. 12-0321 and 257 

ICC Docket No. 13-0318 in recognition that its AMI pilot costs were 258 

included in those revenue requirements…[b]oth of the revenue credits 259 

were part of the revenue requirements approved by the Commission in 260 

these dockets and were included so as not to double recover these costs.   261 

 I have included in AG Exhibit 1.8 a complete copy of the Company’s response to 262 

data request AG 2.08 with attachments.   263 
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Q. Should the Commission reduce the Rider AMP amounts billed and collected 264 

by ComEd from the refund obligation because of the accounting for AMI Pilot 265 

Program costs and revenues that was included within recent formula rate 266 

cases? 267 

A. No.  The Company has not demonstrated that such an offset is appropriate.   268 

Clearly, ComEd was aware of the Appellate Court Opinions addressing the rider 269 

recovery of Rider AMP revenues when it submitted its formula rate update filings, 270 

and ComEd elected to include within its formula rate calculations certain revenues 271 

that are subject to refund.  Formula ratemaking relies upon the best available 272 

accounting information recorded within the Company’s books in each calendar 273 

year.  It would not be appropriate to revisit the amounts of AMI costs and revenues 274 

included in prior ComEd formula rate cases, given that the final rates approved by 275 

the Commission in Docket Nos.12-0321 and 13-0318 were not designated as 276 

subject to refund and are not subject to later revision if recorded input accounting 277 

data is later found to be incomplete or inaccurate.  278 

Q. Is it necessary to retroactively review ComEd’s accounting for Rider AMP 279 

revenues as they impacted previously determined formula rate revenue 280 

requirement calculations? 281 

A. No.  In my opinion, the Rider AMP revenues billed and collected by ComEd relate 282 

to traditional cost of service regulation prior to the inception of annual formula rate 283 

procedures in Illinois.  The Rider AMP refund obligation stems from Appellate 284 

Court action and predates formula ratemaking.  It would be improper for the 285 

Commission to determine that refunds of Rider AMP revenues should not occur or 286 
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be reduced because of how ComEd  accounted for those revenues in its 2011 and 287 

2012  formula rate case revenue requirements. 288 

Q. Is it common for utilities to record accounting accruals whenever revenues are 289 

collected that are expected to ultimately be refunded to customers? 290 

 A. Yes.  When it is probable that revenues being charged to customers will ultimately 291 

be subject to a refund order, Generally Accepted Accounting Principles (“GAAP”) 292 

require that the liability for such refunds be recognized on the utility’s books. 293 

Q. Has ComEd recognized any refund obligation for Rider AMP revenues on its 294 

books? 295 

A. Yes. ComEd recorded a provision for rate refunds associated with the revenues it 296 

billed and collected from customers pursuant to Rider AMP that were apparently 297 

expected by the Company to be refunded to ratepayers starting in September of 298 

2010.   According to the Company’s response to data request AG 4.01, monthly 299 

entries were made from September of 2010 through August of 2011 to accrue as a 300 

liability the full amount of Rider AMP revenues that were billed to customers and 301 

subject to refund.  These accruals had the effect of removing from the Company’s 302 

books the Rider AMP revenues in these months.  Then, in September of 2011, the 303 

cumulative amount of these accrued provisions for rate refund were inexplicably 304 

reversed on the Company’s books and smaller provisions for refund were recorded 305 

in December of 2012.  I have included a copy of the Company’s response to AG 306 

4.01 within AG Exhibit 1.9.    307 

Q. How do the GAAP accounting rules that require recognition of revenue refund 308 

obligations impact formula ratemaking in Illinois? 309 
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A. If refundable revenues are eliminated on the books as a result of accounting entries 310 

that recognize the utility’s refund obligation, it is possible that any revenue refund 311 

ordered in this Docket may have the effect of reducing future recorded revenues in 312 

a year subject to formula ratemaking.  In ComEd’s case, where the previously 313 

recorded accruals to recognize potential Rider AMP refunds were reversed on the 314 

books in September of 2011, it is possible that  a refund order in this Docket would 315 

require a newly recorded reduction to revenues at the time of that order.  This could, 316 

in turn, create a situation where any Rider AMP refund is improperly recouped by 317 

the Company through higher future formula rate calculations. 318 

Q. Should the Commission specify that ComEd not recoup the Rider AMP 319 

refunded revenues in any future formula rate case? 320 

A.  Yes.  Allowing future formula rate recovery of refunded Rider AMP revenue 321 

amounts would undermine the purpose of the refund. 322 

Q. Do you know if ComEd contends that rate refunds that may be ordered by the 323 

Commission in connection with Rider AMP should or will have any impact 324 

upon EIMA formula ratemaking calculations? 325 

A. This question was asked of the Company in data request AG 4.02 and ComEd 326 

responded, “In the event that the Commission were to order a rate refund relating to 327 

Rider AMP, ComEd is unable to speculate as to whether or to what extent such an 328 

order might include any provision relating to rates set through the EIMA formula 329 

ratemaking process. That being said, ComEd currently does not anticipate that such 330 

an order would affect the EIMA formula ratemaking calculation.”  A copy of this 331 

response is included within AG Exhibit 1.10.  It is not clear from this response 332 

whether ComEd’s proposed future formula rate case revenue requirements may be 333 
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impacted by any Rider AMP refunds ordered by the Commission.  To preclude 334 

improper formula rate recoupment of any ordered Rider AMP refunds, I 335 

recommend that the Commission’s Order in this docket clearly state that entries to 336 

record such refunds be eliminated in the calculation of future ComEd formula rates. 337 

.Q. Does this conclude your testimony at this time? 338 

A. Yes.  339 


