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NOW COME the Staff witnesses of the Illinois Commerce Commission (“Staff”), 

by and through their undersigned counsel, pursuant to Section 200.800 of the Illinois 

Commerce Commission‟s Rules of Practice (83 Ill. Adm. Code 200.800), and the 

direction of the Administrative Law Judge (“ALJ”), respectfully submit their Reply Brief 

(“Staff RB”) in the above-captioned matter. 

I. INTRODUCTION 

A. Overview/Procedural History 

On September 12, 2013, Ameren Illinois Company (“Ameren”, “AIC” or 

“Company”) filed a petition pursuant to 83 Ill. Admin. Code § 411.230 for an order 

approving AIC‟s administrative procedure for resolving and paying claims under 

Sections 16-125(e) and (f) of the Public Utilities Act (“Act”) (220 ILCS 5/16-125(e) & (f)) 

(“Petition”) along with the supporting direct testimony and exhibits of Ameren witness M. 
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Jacqueline French (Ameren Ex. 1.0, Exs. 1.1-1.9).  The Staff filed Initial Verified 

Comments (“Initial Comments”) on December 11, 2013 (Staff Exs. 1.0, 1.1), and AIC 

filed Verified Reply Comments (“Reply Comments”) on December 16, 2013 (Ameren 

Exs. 2.0, 2.1).          

An evidentiary hearing was held in this matter on January 10, 2014.  The record 

was marked Heard and Taken.  (Tr. 32:4-6, Jan. 10, 2014.)  Initial Briefs (“IB”) were filed 

on January 29, 2014 by Staff and Ameren.  Staff‟s IB identified and responded to many, 

if not most, of the arguments raised in Ameren‟s IB.  In this Reply Brief, Staff has 

incorporated many of those responses by reference or citation to Staff‟s IB.  However, in 

the interest of brevity, Staff has not raised and repeated every argument and response 

previously addressed in Staff‟s IB.  Thus, any omission of a response to an argument 

that Staff previously addressed simply means that Staff stands on the position taken in 

Staff‟s IB because further or additional comment is neither needed nor warranted. 

 

II. Ameren’s Administrative Claim Procedure: Customer Notice Following a 
Commission Denial of Waiver under Section 16-125(e) or (f). 

A. The Commission Order in Docket No. 99-0022 Supports Staff’s 
Recommendation 

 Contrary to Ameren‟s argument, the Commission Order in Docket No. 99-0022 

supports Staff‟s position.  Ameren asserts that in the Docket No. 99-0022 Order, “the 

Commission refused to require the utility to provide, as a matter of course, individual 

written (postcard) notice to all customers in an area affected by a potential Section 16-

125(e) or (f) event[,]” finding “such requirement „not reasonable‟”.  (Ameren IB, 8) 

(citation omitted).      
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 Ameren misapplies the Commission Order in Docket No. 99-0022.  The notice 

issue in that docket concerned a City of Chicago (“City”) and Cook County (“County”) 

(“together, “City/County”) proposal that ComEd should provide individual “notice to all 

potentially affected customers of each possible §16-125 power interruption, power 

surge, or other fluctuation, whether or not the power interruption, power surge, or other 

fluctuation meets statutory criteria and whether or not waiver or non-liability 

determinations are available.”  Commonwealth Edison Co., ICC Order Docket No. 99-

0022, slip op. 1999 WL 33914664 at 4-5 (April 12, 1999) (“Docket No. 99-0022 Order”).  

The City/County advocated for individual notice to all customers potentially affected by a 

§16-125(e)/(f) event contemporaneous with that event, additional to other forms of 

notice, such as mass media notice at the time of the event, and semi-annual general 

notices, prior to a Commission finding as to a waiver of liability for the event or 

determination as to which specific customers may have experienced damages as a 

result of the event.  (Id. at 5.)  In contrast, the notice at issue in the instant proceeding is 

far more limited and specific, concerning individual notice to customers after a 

Commission waiver determination as to a §16-125(e)/(f) event, and would only be to 

customers specifically identified as having potentially experienced damages as a result 

of the event who are not also subject to the waiver.   

 In short, Ameren attempts to assert a clearly false equivalency between two very 

different kinds of notice, i.e., notice to customers of a possible 16-125(e)/(f) event, as 

opposed to the very different notice to customers of a Commission determination 

regarding a utility’s request for a waiver of liability for that event.  In Docket No. 11-

0588, for example, Staff determined that the number of ComEd customers who 
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experienced an interruption regardless of duration for the 16-125(e) events at issue, and 

who would have received individual notice under the City/County proposal in Docket No. 

99-0022, was 2,075,278.  (ICC Docket No. 11-0588, Staff Ex. 1.0, 6.)  In contrast, the 

number of customers ultimately identified for individual notice in the Docket No. 11-0588 

Order, i.e., who experienced an outage meeting the statutory criteria and who were also 

not covered by a waiver, was 34,559.  Commonwealth Edison Co., ICC Order Docket 

No. 11-0588, 30, 32 (June 5, 2013) (“Docket No. 11-0588 Order”).  

 Indeed, a careful reading of the Docket No. 99-0022 Order indicates that it is 

supportive of Staff‟s position.  In Docket No. 99-0022, ComEd argued that the 

City/County proposal “would be counter productive, would lead to customer frustration, 

and would be, in large part, unworkable.”  Docket No. 99-0022 Order at 5.  Specifically, 

the proposal would be “counter productive because it would result in mass mailings to 

customers, regardless of whether they have suffered damage, every time a power 

interruption, power surge or other fluctuation might be subject to §16-125, regardless of 

whether the criteria had been met or a waiver or non-liability determination was 

applicable.”  (Id.)  The proposal would lead to customer frustration because it would 

“increase customer‟s expectations that their claims will be processed and paid 

promptly”.  (Id.)  And finally, the proposal was unworkable because ComEd was “not 

able to determine which specific customers may have experienced damages under §16-

125 unless the customer notifies the company”.  (Id.)  None of these objections are 

applicable in the instant proceeding.  The notice that Staff recommends would not be 

provided to customers until a determination that the statutory criteria applied to those 

customers, and that the customers were also not subject to a waiver.  That is, it would 
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be limited and only occur under very specific circumstances.  Further, the 

communication would clearly and realistically apprise customers of the underlying 

claims process, thereby managing customer expectations.  Finally, the notice would 

only go to an identified and specific set of consumers, easily within Ameren‟s ability to 

accomplish.  Accordingly, and as a logical consequence of the absence of the 

objections present in Docket No. 99-0022, Staff‟s notice recommendation in this 

proceeding is reasonable.    

B. The Commission Order in Docket No. 11-0588 Supports Staff’s 
Recommendation          

  Ameren mistakenly argues that Staff‟s recommendation is not supported by the 

Docket 11-0588 Order, and is arguably contrary to that Order.  (Ameren IB, 9.)  Ameren 

states that the Commission decision in the 11-0588 docket is specific to that docket, is 

not binding on this proceeding, and that the Commission‟s Order in the instant docket 

must be based on the record evidence before the Commission.  (Id. at 6-8.)  Further, 

Ameren asserts that Staff‟s recommendation could potentially incentivize customers “to 

wait and see” whether Ameren is “‟on the hook‟ for damages” pending the outcome of a 

Commission decision in a §16-125 waiver proceeding before submitting a claim to “reap 

the benefit of a largely forgone conclusion regarding the Company‟s liability.”  (Id. at 9.)  

Therefore, according to Ameren, Staff‟s recommendation “arguably is contrary” to the 

Commission‟s statement in the Docket No. 11-0588 Order that “the burden of proof lies 

with the customer so that in the best of their interests, they may preserve time and 

evidence, if necessary.”  (Id. at 9); Docket No. 11-0588 Order, 30. 

 Inasmuch as Ameren argues that the Docket No. 11-0588 Order is not res 

judicata, and that the Commission‟s decisions in this proceeding must be based only on 
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the record evidence in this proceeding, Staff does not disagree.  Nevertheless, the 

Docket No. 11-0588 Order cannot be ignored, as Ameren‟s arguments largely do.  As 

Staff has already described in great detail in its IB, the Commission required in its 

Docket No. 11-0588 Order that ComEd identify customers and municipalities eligible to 

file compensation (i.e., customers who met the applicable statutory criteria and who 

were not also subject to a waiver) and provide them individual written notice, 

supplemented by other forms of notice as appropriate, that they were entitled to seek 

damages in accordance with Commission rules and regulations, the type of evidence 

needed to seek damages, and the procedural steps for doing so.  (Staff IB, 7-8.)  To 

argue that Staff‟s notice recommendation in this proceeding, which matches in all 

respects the same notice required by the Commission in the Docket No. 11-0588 Order, 

is somehow contrary to the Docket No. 11-0588 Order, is to simply ignore the plain 

language of that Order.  Ameren has certainly pointed to nothing suggesting that the 

Commission would prescribe a different remedy in a case where Ameren unsuccessfully 

sought a waiver of Section 16-125(e)/(f) liability. 

 Moreover, Ameren‟s argument that Staff‟s recommendation might potentially 

incentivize customer behavior contrary to the Commission‟s statement in the Docket No. 

11-0588 Order emphasizing that the burden of proof lies with the customer is predicated 

on a clear misapplication of the language of the Order.  Taken together, the paragraph 

in which that language is found, along with the preceding paragraph of the Docket No. 

11-0588 Order, makes clear that the Commission‟s concern is with communicating to 

consumers the process for filing a complaint under Sections 16-125(h) and 10-109 of 

the Act and that the burden of proof for such a complaint lies with the consumer.  
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Docket No. 11-0588 Order at 30.  Thus, far from communicating that consumers should 

“wait and see” whether Ameren is “‟on the hook‟ for damages” before submitting a claim 

to “reap the benefit of a largely forgone conclusion regarding the Company‟s liability,” 

the Docket No. 11-0588 Order makes clear in no uncertain terms that liability is “not 

automatic under Section 10-109 of the Act” and that the claimant must provide evidence 

establishing “a causal connection between the events in question” and any damages, 

and “a reasonable basis for determining the nature and extent of any damages or 

costs.”  (Id.)  In short, it makes clear that consumers have every incentive to bring 

claims and submit evidence supporting those claims as soon as possible in order to 

preserve the evidence, and that Company liability is no forgone conclusion.       

C. Staff’s Recommendation is in the Public Interest, and is Not 
Duplicative, Costly or Burdensome 

 Ameren maintains the erroneous position that Staff‟s recommendation is not in 

the public interest because it is superfluous, burdensome and costly and does not 

represent best or common practices in claims management.  (Ameren IB, 10-12.)  

Specifically, Ameren asserts that Staff‟s recommendation is superfluous because its 

proposed administrative claims procedure already provides for initial and semi-annual 

individual written notice to customers of the Company‟s claims process, and thus that 

customers are already sufficiently apprised of the claims process and their related 

rights.  (Ameren IB, 10.)  Ameren asserts it is burdensome and costly because of the 

cost of postage and the personnel time and labor involved.  (Id. at 10-11.)  And Ameren 

asserts it does not represent best or common practices because it effectively requires 

Ameren to solicit claims against itself.  (Id. at 11.)  Ameren‟s arguments are without 

merit and should be rejected. 
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 Ameren continues to conflate the very general initial and semi-annual notice to 

customers proposed in its process, as well as the mass media notice at the time of a 

possible §16-125(e)/(f) event, with the far more specific and limited notice proposed by 

Staff.  Obviously, broad notice to consumers that generally describes Ameren‟s claims 

process under §16-125, which is what Ameren‟s administrative claims process provides 

for, is very different from an individual written notice that would take place only after a 

Commission waiver determination, and only go to specifically identified consumers who 

meet both the statutory criteria and are not subject to a waiver.  As the Commission 

emphasized in requiring such notice in Docket No. 11-0588, it “has always made it a 

priority to protect consumers in the State of Illinois.”  Docket No. 11-0588 Order at 30.  

Consistent with that Order, Staff‟s recommendation makes consumer protection a 

priority, and thus is in the public interest. 

 Likewise, Ameren‟s assertion that Staff‟s recommendation is costly and 

burdensome is without merit.  As Staff has already pointed out, the notice Staff 

recommends is limited and specific to a readily identifiable set of consumers in a narrow 

set of circumstances, and easily within Ameren‟s ability to accomplish.     

 Finally, Staff has already addressed Ameren‟s faulty assertion that Staff‟s 

recommendation would effectively require Ameren to solicit claims against itself.  (Staff 

IB, 9-10.)  Nonetheless, it bears repeating that Ameren‟s assertion rests at its core on a 

confusion of a §16-125(e)/(f) waiver of liability proceeding (and notice of the outcome of 

such proceeding) with the distinct and separate proceeding to determine a utility‟s 

liability for a specific claim for damages under §§16-125(h) and 10-109 of the Act.  (Id. 

at 9.)  The Commission has explicitly found, in clear and unambiguous terms, that a 
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denial of a waiver of liability is exactly what it is, a finding that a utility is not entitled to a 

blanket exemption from possible claims for damages, and not a finding that the utility is, 

in fact, liable for those damages.  Docket No. 11-0588 Order at 30.  It remains the 

burden of the claimant to provide evidence supporting a claim, demonstrate a causal 

connection between a §16-125(e)/(f) event and any damages, and a reasonable basis 

for those damages.  (Id.)  Ameren‟s attempts to cloud the issue by casting notice of a 

waiver determination as somehow advertising the Company‟s liability are without merit, 

and should be rejected.       

D. Staff’s Recommendation is Consistent with 83 Ill. Adm. Code 411.230 

 Ameren erroneously argues that Staff‟s recommendation is inconsistent with 

Commission Rule 411.230 based on the single provision in subsection (a)(4) of the rule 

that upon a determination by the Commission that a utility is not entitled to a waiver of 

liability, the utility will notify customers whose administrative claims were either 

previously denied or stayed by the utility.  (Ameren IB, 12-13); 83 Ill. Adm. Code 

411.230(a)(4).  Ameren incorrectly applies rules of statutory construction in asserting 

that, by defining individual notice to this one group of claimants, the Commission must 

be presumed to have intentionally denied a broader group the same individual written 

notice.  (Ameren IB, 11-12.)  To the contrary, a reading of the plain language of the 

entirety of Rule 411.230, as well as the Commission‟s Docket No. 99-0022 Order, 

makes it clear that the Commission intended that Rule 411.230 constitute guidelines 

and minimum requirements for the design of a §16-125(e)/(f) administrative claims 

procedure, and not as a set of exclusionary rules.   
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 In interpreting an agency‟s regulations, the primary objective is to ascertain and 

give effect to the intent of the agency.  MD Electrical Contractors, Inc. v. Abrams, 228 

Ill.2d 281, 287, 320 Ill.Dec. 837, 888 N.E.2d 54 (2008). The most reliable indicator of 

intent is the plain meaning of the language of the regulation itself. MD Electrical, 228 

Ill.2d at 287, 320 Ill.Dec. 837, 888 N.E.2d 54. In determining the plain meaning, the 

regulation must be considered in its entirety, keeping in mind the subject it addresses 

and the apparent intent of the agency in enacting it. MD Electrical, 228 Ill.2d at 287, 320 

Ill.Dec. 837, 888 N.E.2d 54.  An agency‟s interpretation of its own rules and regulations 

enjoys a presumption of validity based on a recognition of the fact that agencies make 

informed judgments on the issues based upon their experience and expertise.  Evans 

ex rel. Durbin v. State ex rel. Dept. of Human Services, 2013 WL 6823089, ¶ 17 (Ill. 

App. 4 Dist., 2013).    

 A reading of the plain language of the entirety of 83 Ill. Adm. Code 411.230 

makes clear that the Commission intended that the provisions in subsections (a)(1) 

through (a)(4) of the Rule are to constitute guidelines and minimum requirements for the 

design of a §16-125(e)/(f) administrative claims procedure.  Rule 411.230 provides that 

“[u]tilities shall design and implement an administrative procedure” and “shall submit a 

description of this administrative procedure to the Commission for approval.”  83 Ill. 

Adm. Code 411.230(a) (emphasis added).  Further, interested parties are to be afforded 

“notice and the opportunity to comment on the utility‟s proposed administrative 

procedure”.  Id. (emphasis added).  And an administrative procedure “shall become 

effective only after approval by the Commission”.  Id. (emphasis added).  As is obvious 

from the above language, the Commission intent behind enacting Rule 411.230 was for 
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a flexible, give and take process by which a §16-125(e)/(f) administrative claims 

procedure was to be developed, with a utility designing a proposed procedure based on 

the guidelines and minimum requirements contained in the Rule, interested parties 

providing suggestions, comments and challenges, all ultimately subject to approval at 

the Commission‟s discretion.   

 The Commission‟s intent that Rule 411.230 provide for a flexible process in the 

development of a §16-125(e)/(f) administrative claims procedure, and that the 

provisions of subsections (a)(1) through (a)(4) of Rule 411.230 be treated as guidelines 

and minimum requirements for the development of that procedure, is made clear in the 

Commission‟s decision in Docket No. 99-0022.  In the Docket No. 99-0022 Order, the 

Commission explicitly referenced subsections (a)(1) through (a)(4), stating: “[t]hat 

Section also provides for guidelines that utilities must consider in developing an 

acceptable claims procedure.”  Docket No. 99-0022 Order at 2 (emphasis added).  

Further, that Order demonstrates a process of back and forth during which numerous 

administrative provisions, including those involving notice to and communications with 

consumers, none of which are contained in the provisions described in Rule 

411.230(a)(1)-(a)(4), were proposed, debated and argued before the Commission 

exercised its discretion to accept or reject those provisions.  Indeed, taken to its logical 

conclusion, Ameren‟s argument would preclude any notice to consumers not expressly 

contemplated by Rule 411.230, rendering the initial, semi-annual, and §16-125 event 

contemporaneous media notices that Ameren itself proposes in the instant docket 

inconsistent with 83 Ill. Adm. 411.230, a clearly absurd result.    
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E. Ameren’s Arguments Regarding Cost Recovery should be Rejected 

 Ameren incorrectly maintains that the Commission should expressly find that the 

cost to provide notice should be recoverable through utility rates as prudent and 

reasonable costs, that recovery is not precluded under §16-125 of the Act, and that 

notice without recovery would constitute a confiscatory taking.  (Ameren IB, 14-15.)  

 As an initial matter, as noted in Staff‟s IB, Staff reiterates that consideration of the 

issue of cost recovery in a proceeding to determine whether Ameren‟s proposed §16-

125 administrative claims procedure comports with the pertinent statutory requirements 

and administrative rules of the Commission is premature, and is more appropriately 

addressed in a §16-125(e)/(f) waiver proceeding.  (Staff IB, 10.) 

 Nevertheless, Staff observes that Ameren continues to confuse the issue of 

damages referred to in Sections 16-125(e), (f) and (h), which are limited to actual 

damages, and loss of revenues and expenses incurred in complying with Sections 16-

125(e) or (f), which are clearly distinguished from claims for damages, are specifically 

precluded from recovery, and under which a Section 16-125(e)/(f) waiver proceeding 

falls.  (Ameren IB, 15-17.); 220 ILCS 5/16-125(e), (f) & (h).  In other words, the issue of 

whether costs associated with the claims process (i.e., costs associated with processing 

claims for damages pursuant to the claims process which fall under Section 16-125(h)) 

upon which Ameren relies is irrelevant to the expenses incurred in complying with 

Section 16-125(e)/(f) under a waiver proceeding.  (See Ameren IB, 17) (citing Ill. Comm. 

Comm‟n on its Own Mtn.: Implementation of Section 16-125 of the Pub. Utils. Act, etc., ICC 

First Notice order Docket Nos. 98-0036 & 98-0005 (Cons.), 1998 Ill. PUC LEXIS 475, *59 

(June 1, 1998).  Moreover, Staff observes that Ameren‟s characterization of costs in this 

context as legally mandated costs that are recoverable prudent and reasonable costs is, 



Docket No. 13-0519 
Staff Reply Brief 

13 

at best, inconsistent with the concept of seeking recovery for costs associated with a 

notice of a denial of waiver for damages for outages, power surges or fluctuations which 

the Commission has by definition determined were preventable.    

III. CONCLUSION   

WHEREFORE, for all of the following reasons, Staff respectfully requests that the 

Commission‟s order in this proceeding reflect all of Staff‟s recommendations regarding 

the Company‟s Petition for an Order Approving an Administrative Procedure for 

Resolving and Paying Claims for Damages under Sections 16-125(e) and (f) of the 

Public Utilities Act.   
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