
The Department of Transportation of the State of Illinois, for and on 
behalf of the People of the State of Illinois, 
   Petitioner, 

v. 

BNSF Railway Company, a/k/a Burlington Northern Santa Fe Railroad; 
Unknown Owners and Non-Record Claimants, 
   Respondents. 

Petition for approval of the taking or damaging of certain property 
owned by a common transportation carrier in Carroll County, Illinois by 
exercising the right of eminent domain, Parcel No. 2210905 - Job No. 
R-92-021-09. 
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  T13-0110 

DRAFT ORDER 

By the Commission: 

PROCEDURAL HISTORY 

On October 22, 2013, the Department of Transportation of the State of Illinois 
(“Petitioner” or “IDOT”) filed the above referenced Petition with the Illinois Commerce 
Commission (“Commission”) naming as Respondents BNSF Railway a/k/a Burlington 
Northern Santa Fe Railroad and Unknown Owners and Non-Record Claimants 
(“Respondent” or the “Railroad”) to approve the taking of certain property in Carroll 
County, Illinois, by exercising the power of eminent domain (Parcel No. 2210905). 

Pursuant to notice as required by law and the rules and regulations of the 
Commission, a hearing on the Petition was held on February 13, 2014 before a duly 
authorized Administrative Law Judge of the Commission at the Commission’s office in 
Springfield, Illinois and via video conference in Chicago.  Appearances were entered on 
behalf of Petitioner and Respondent, Railroad, and a staff member of the Railroad 
Section of the Transportation Division of the Commission (“Staff”).  At the conclusion of 
the hearing, the case was marked “Heard and Taken.” 

PETITIONER’S EVIDENCE 

Jon Estrem testified for IDOT.  He is the Condemnation Engineer for IDOT’s 
District 2 office in Dixon.  IDOT is engaged in a project to improve FA Route 646, Otter 
Creek, IL 40 west of Milledgeville, Illinois in Carroll County.  Parcel No. 2210905 
(“Subject Property”) is owned by the Railroad. IDOT proposes to improve FA Route 
646, Otter Creek, IL 40 west of Milledgeville, Illinois in Carroll County and requires a 
temporary construction easement over and across the Subject Property to complete its 
project. 



 

 
Mr. Estrem testified that IDOT seeks to acquire the Subject Property from the 

Railroad for the purpose of constructing FA Route 646, Otter Creek, IL 40 west of 
Milledgeville, Illinois in Carroll County.  Although IDOT and the Railroad have reached 
an agreement concerning conveyance documents for this acquisition, the Department 
has been unable to acquire the temporary easement from the Railroad to date.  The 
Subject Property sought by IDOT is legally described in Exhibit A.  IDOT is not 
proposing to permanently take any of the Railroad’s property.   Mr. Estrem testified the 
improvement is for a public use as a public highway and is in the interests of the public 
convenience and necessity.  DOT needs to acquire the Subject Property at this time to 
meet its construction schedule and to qualify the project for federal funding.  IDOT’s 
acquisition will not substantially interfere with the Railroads’ operations.   
 
RAILROAD  
 
 The Railroad has agreed with the Department regarding the temporary easement 
conveyance documents; however it intends to deliver its conveyance documents to the 
Department only after the parties conclude and execute a construction and 
maintenance agreement for this project. The parties are in the final stages of 
concluding the construction and maintenance agreement and the Railroad prefers to 
conclude this acquisition through a voluntary conveyance and closing rather than 
eminent domain proceedings, if necessary to conclude this acquisition. 

 
STAFF POSITION 

 
Staff has no objection to the entry of an Order approving the taking of the 

Railroads’ property by eminent domain proceedings, in necessary.    
 

 
COMMISSION ANALYSIS AND CONCLUSION 
 
 The Commission is of the opinion that it is fair and reasonable to approve the 
Illinois Department of Transportation’s request to proceed to exercise its power of 
Eminent Domain to take the Subject Property in Carroll County, Illinois, consistent with 
the representations of the parties as set out in Ordering Paragraph 3 below. 
 
FINDINGS AND ORDERING PARAGRAPHS 
 
 The Commission, after a review of the entire record, finds that: 
 
 (1) The Commission has jurisdiction of the subject matter hereof and the 

Parties hereto; 
 
 (2) the recitals of fact set forth in the prefatory portion of this Order are 

supported by the evidence of record and are hereby adopted as findings 
of fact; 
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 (3) Petitioner seeks approval to take property belonging to the Railroad for 

the purpose of improving FA Route 646, Otter Creek, IL 40 west of 
Milledgeville, Illinois in Carroll County as to Parcel No. 2210905 legally 
described in Exhibit A as a temporary construction easement for the 
period of three (3) years;  

 
 (4) The Railroad is the owner of the Subject Property, and the Petitioner has 

been unable to acquire Subject Property by negotiations at this time; 
 
 (5) the evidence shows that construction schedule for this project requires the 

Department to acquire the Subject Property at this time, and that the 
improvement project can be carried out without substantial interference 
with the Railroads’ rail carrier operations; 

 
 (6) the Petitioner should be granted authority to exercise its power of eminent 

domain, if necessary, to acquire the Subject Property set forth in Finding 
(3) hereinabove; 

 
 IT IS THEREFORE ORDERED that the approval of the Illinois Commerce 
Commission be, and the same is hereby, granted to the Department of Transportation 
of the State of Illinois, for the purpose of exercising its power of eminent domain to 
acquire the Subject Property set forth in Finding (3) hereinabove. 
 
 IT IS FURTHER ORDERED that subject to Sections 18c-2201 and 18c-2206 of 
the Law, this is a final decision subject to the Administrative Review Law. 
 
      END  
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