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I. INTRODUCTION 

Section 16-125 of the Public Utilities Act does not require the extra, individual written 

notice that Staff advocates.  Nor does Illinois Commerce Commission (“Commission”) Rule 

411.230 or the Commission’s one-time directive to another utility in another proceeding.  And 

even assuming the Commission has the discretion to impose this extra notice requirement, that 

does not mean it should.  Staff never explains why requiring Ameren Illinois Company d/b/a 

Ameren Illinois (“Ameren Illinois” or “Company”) to routinely provide customers extra, 

individual written notice of the Commission’s denial of a liability waiver request under Sections 

16-125(e) and (f) of the Act is a good idea.  It is not.  The record evidence amply demonstrates 

that such extra notice would not serve the public interest—it would be duplicative, costly, and 

administratively burdensome.  There simply is no reason why the Commission should require 

Ameren Illinois, as a matter of course, to provide (and bear the cost of) this additional, individual 

written notice.   

If, however, the Commission finds a reason to impose an extra notice requirement as a 

matter of course, then it should permit Ameren Illinois to provide that extra notice via the same 

mass media that the initial notice - to which Staff does not substantively object - is to be made 
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under Ameren Illinois’ proposed administrative procedure for processing Sections 16-125(e) and 

(f) claims.  The Commission also should approve recovery of the additional cost.  

II. ARGUMENT 

Staff’s Initial Brief does not argue that additional written notice is required by statute, 

required by rule, or is necessary or practical.  Staff only points to the one-time directive in 

Docket No. 11-0588 in support of its proposal.  The Order in that case, which is currently on 

appeal, is distinguishable and does not prescribe the outcome here.     

A. The Commission’s one-time directive to Commonwealth Edison Company 
related to a single storm does not dictate the procedure Ameren Illinois will 
use to receive and process all Section 16-125 claims.  

 
Staff claims Ameren Illinois’ administrative claims procedure should provide for extra 

written notice of a Section 16-125(e) or (f) liability waiver denial to be “consistent with” the 

Commission’s directive to Commonwealth Edison Company (“ComEd”) in Docket No. 11-0588.  

(Staff Init. Br. at 8.)  Staff never explains, however, why consistency with that one-time directive 

is required (or is even good practice).  It is not.  For several reasons.   

First, Docket No. 11-0588 concerned ComEd’s request for a Section 16-125(e) waiver of 

liability related to certain 2011 storms.  Commonwealth Edison Co., Petition to determine the 

applicability of Section 16-125(e) liability to events caused by the Summer 2011 storm systems, 

Docket No. 11-0588, Order, 1 (June 5, 2013).  This case concerns Ameren Illinois’ 

administrative procedure related to all Sections 16-125(e) and (f) claims.  (Ameren Verified Pet. 

¶ 2.)  The Docket No. 11-0588 Order’s finding on extra, individual notice also was a one-time 

directive related to one particular storm based on one particular set of facts.  It did not require 

ComEd to revise its administrative claims procedure or to provide additional individual written 

notice following any (or all) future waiver denial cases.  ComEd, Docket No. 11-0588, Order at 
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30.  Finally, as a matter of law, the Docket No. 11-0588 Order cannot -- and should not -- dictate 

the outcome here.  220 ILCS 5/10-103; 220 ILCS 5/10-201(e)(iv)(A) (the Commission must base 

its findings on the record evidence in the proceeding before it); Citizens Util. Bd. v. Ill. Comm. 

Comm’n, 166 Ill. 2d 111, 125 (1995) (finding Commission decisions in other proceedings 

generally are not res judicata).   

 In sum, the Commission did not pronounce a rule of general applicability when it ordered 

ComEd in Docket No. 11-0588 to provide individual written notice to customers potentially 

affected by the Commission’s decision in that docket.  The outcome of Docket No. 11-0588 was 

a one-time notice directive; the outcome of this docket will be the claims procedure that Ameren 

Illinois will adhere to in all Sections 16-125(e) and (f) situations.  Staff ignores this key 

distinction.   

B. All of the record evidence supports a finding that extra individual written 
notice is neither necessary nor practical. 

 
 Staff does not explain why additional individual written notice is good policy in every 

case.  All of the record evidence in this proceeding -- let alone the weight of it -- supports a 

finding that this extra, individual written notice is not in the public interest. 

Staff concedes in brief that the only reason it advocates extra notice here is the Docket 

No. 11-0588 directive to ComEd.  (Staff Init. Br. at 6.)  Staff then defends its position on a 

number of grounds (id. at 6-10), but never gets around to explaining why customers need more 

notice of their rights related to a Section 16-125(e) or (f) event, what benefit that additional 

notice would provide, or how the extra notice would not be administratively burdensome and 

costly.1  

                                                 
1 Staff also never clearly articulates the “who.”  Staff recommends that Ameren Illinois provide extra individual 
written notice to “customers eligible to file a claim pursuant to Section 16-125(e) or (f) of the Public Utilities Act . . 
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In fact, the uncontested record evidence clearly demonstrates that extra, individual 

written notice would not serve the interests of Ameren Illinois’ customers.  As Ameren Illinois 

explained in its Initial Brief, requiring the Company to give additional, individual written notice 

to thousands of customers (who already received notice) of their right to pursue Ameren Illinois 

for damages under Section 16-125(e) or (f) would be duplicative, costly, and administratively 

burdensome.  (Ameren Init. Br. at 10-12.)  Notably, for the same reasons, in Docket No. 99-0022 

(the proceeding to approve ComEd’s Section 16-125 claims procedure), the Commission rejected 

a proposal that would have required the utility to routinely provide individual written (postcard) 

notice to all customers in an area affected by a potential Section 16-125(e) or (f) event.  

Commonwealth Edison Co., Petition pursuant to 83 Ill. Adm. Code 411.230, etc., Docket No. 99-

0022, Order, 1999 Ill. PUC LEXIS 333, *13-16 (Apr. 12, 1999).  As it did in that docket, the 

Commission should find here that similar extra individual written notice is not reasonable.  

(Ameren Init. Br. at 8-9.) 

Extra written notice is particularly unnecessary here given that less costly and 

burdensome means of extra notice are available and supported by the record evidence.  Ameren 

Illinois could, for example, give customers notice of their right to pursue the Company for 

damages after a Section 16-125(e) or (f) liability waiver denial via the same mass media means it 

initially will use to provide customers notice of their right to pursue the Company related to the 

underlying Section 16-125(e) or (f) event.  (Ameren Init. Br. at 12 (citing Ameren Ex. 2.0, ¶ 11).)  

Notably, Staff does not substantively object to providing the initial notice via mass media; Staff 

                                                                                                                                                             
. .”  (Staff Init. Br. at 5 (emphasis added).)  But the only customers “eligible to file a claim” under those Sections are 
customers who have “suffered” “actual damages” or who have had “goods damaged” as a result of an extraordinary 
power interruption, surge, or fluctuation.  220 ILCS 5/16-125(e), (f).  Nevertheless, Staff presumably intends that 
Ameren Illinois notify all customers in an area affected by a Section 16-125(e) or (f) event because there is no 
practical way for the Company to determine which customers, if any, suffered actual damages or damaged goods as 
a result of the event and only provide notice to that subset of customers. 
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only objects to not providing more notice individually and in writing.  But, as explained, Staff’s 

objection in this regard is not supported by any record evidence.  It only is supported by Staff’s 

desire for consistency with a one-time directive to ComEd that does not prescribe how Ameren 

Illinois should process all Section 16-125 claims.   

C. The Commission may have the discretion to require routine extra individual 
notice; that does not mean that it must. 

 
Staff devotes several pages of brief to explaining that the Public Utilities Act affords the 

Commission the discretion to enact rules and regulations necessary to implement Sections 16-

125(e) and (f) and to determine utility procedures for processing claims under those Sections.  

(Staff Init. Br. at 8-9.)  Ameren Illinois does not dispute that the Commission has some 

discretion in that regard.  But Staff fails to explain why -- legally or as a matter of policy -- the 

Commission should exercise that discretion under these circumstances. 

The Commission exercised that discretion when it enacted Rule 411.230.  See generally 

Ill. Comm. Comm’n on its Own Mtn.: Implementation of Section 16-125 of the Pub. Utils. Act, 

etc., Docket Nos. 98-0036 & 98-0005 (Cons.), First Notice Order, 1998 Ill. PUC LEXIS 475 

(June 1, 1998).  Notably, in the rulemaking, the Commission adopted a rule that requires: 

upon a determination by the Commission that a utility is not entitled to a waiver 
of liability under Section [16-125(e) or (f)] . . . the utility will notify (at their last 
known address) customers whose administrative claims were either previously 
denied or stayed by the utility on the grounds that the utility believed it was 
entitled to a waiver of liability, and proceed to a determination of the claims on 
the merits.  
 

83 Ill. Adm. Code 411.230(a)(4) (emphasis added).  As Ameren Illinois explained in its Initial 

Brief, basic canons of statutory and administrative rule construction direct that the Commission’s 

inclusion of routine written notice to customers who already submitted claims must be 

considered its intentional exclusion of the same notice to those customers who have not - the 
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precise group to whom Staff would have Ameren Illinois routinely provide extra notice at issue.  

(Ameren Init. Br. at 12-13); Schultz v. Performance Lighting, Inc., 2013 IL 115738, ¶ 17 (the 

enumeration of one thing in a statute must be considered the exclusion of all others).2 

 The Commission also exercised its discretion when it approved ComEd’s administrative 

claims procedure.  See generally ComEd, Docket No. 99-0022, Order.  That case makes plain 

that, just because the Commission has the discretion to impose extra individual written notice, 

does not mean that it should.  As explained in that case, the Commission expressly rejected an 

extra written notice proposal, finding it unreasonable.  ComEd, Docket No. 99-0022, Order at 

*15-16; (Ameren Init. Br. at 8-9).  The Commission should find here as well that the media 

notice and the initial and semi-annual general notices called for under Ameren Illinois’ proposed 

administrative claims procedure provide customers with sufficient notification of their Sections 

16-125(e) and (f) rights.  Id.  Thus, extra, individual written notice is not needed. 

Related to Section 16-125 rights, Staff faults Ameren Illinois for characterizing Staff’s 

proposed notice requirement as unprecedented and akin to soliciting claims against itself.  (Staff 

Init. Br. at 9-10.)  Staff argues that Ameren Illinois confuses Sections 16-125(e) and (f) waiver 

cases with Section 16-125(h) claims cases.  (Id. at 9.)  Ameren Illinois recognizes, however, that 

a finding of potential liability in a Section 16-125(e) or (f) waiver proceeding is not tantamount 

to a finding that Ameren Illinois must pay damages to individual claimants.  But that is not the 

point.  The point is that all of the customers who would receive individual written notice under 

Staff’s proposal already would have received mass media notice following the underlying 

                                                 
2  Staff also accuses as absurd Ameren Illinois’ position that the Act does not contemplate or require Staff’s 
recommended extra written individual notice requirement.  (Staff Init. Br. at 8.)  Sections 16-125(e) and (f) do not 
mention claims processes or notice. 220 ILCS 5/16-125(e), (f).  Elementary tenets of interpretation, however, 
demand that Commission Rule 411.230, which specifically governs administrative claims procedures and the 
attendant notice, precludes the written individual notice campaign that Staff champions as a matter of course. 
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Section 16-125(e) or (f) event.  If those customers had damages due to the event, they 

presumably would have filed a claim following the media notice they received, and they still 

would have the opportunity to file one, including during the period after the Commission’s ruling 

on any liability waiver request.  (Ameren Ex. 2.0 ¶ 8.)  There simply is no need for extra, 

individual written notice to customers (who already received notice of their right to pursue 

damages and who may not even have any damages) that they can still exercise that right.   

Ameren Illinois also recognizes, as did the Commission in Docket No. 11-0588, that it 

remains incumbent upon the customer to demonstrate a causal connection between the Section 

16-125(e) or (f) event and their actual damages, and to preserve and provide evidence of those 

damages.  ComEd, Docket No. 11-0588, Order at 30.  But Staff’s extra, individual written notice 

goes against those concepts.  It effectively rewards customers who failed to act upon the first 

notice of their rights related to a potential Section 16-125(e) or (f) event that they received, and 

gives them a second bite of the apple simply because Ameren Illinois is or may be liable for 

damages.  

D. Section 16-125 does not prohibit cost recovery related to Staff’s extra notice 
proposal, despite Staff’s [mis]interpretation of the statute. 

  
Section 16-125 does prohibit recovery of certain expenses - but not notice expenses.  

Basic canons of statutory construction demand that statutes be accorded their plain and ordinary 

meaning.  (Ameren Init. Br. at 12, 15 (citing cases).)  Courts will not rewrite a statute, and depart 

from its plain language, by reading into it exceptions, limitations, or conditions not expressed by 

the legislature.  People ex rel. Birkett v. Dockery, 235 Ill. 2d 73, 81 (2009).  Nor will they 

enlarge the meaning of an unambiguous statute, even if doing so would “make [it] consistent 

with the court’s idea of orderliness and public policy.”  Harshman v. DePhillips, 218 Ill. 2d 482, 

512 (2006).  Finally, “[u]nder the doctrine of in pari materia, [Courts] must interpret statutes in 
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harmony with other statutes on the same subject whenever possible.”  Holly v. Montes, 231 Ill. 

2d 153, 161-62 (2008).  Staff disregards each of these tenets when it argues that Section 16-125 

prohibits recovery of the cost of the extra notice campaign that Staff advocates.  (Staff Init. Br. at 

10-11.) 

Section 16-125(e) and (f) provide: “Loss of revenue and expenses incurred in complying 

with this subsection shall not be recovered from ratepayers.”  220 ILCS 5/16-125(e), (f) 

(emphasis added).  There is no requirement that the utility provide any notice under the Sections 

in question, or even that it establish an administrative procedure related to claims brought under 

them.  Id.  Rather, those Sections require only that the utility “compensate[e],” “reimburse,” or 

“pay” customers unless it can show that it is entitled to a liability waiver.  Id.  Thus, a plain 

reading of Sections 16-125(e) and (f) dictates that the utility cannot recover through rates the 

expenses it incurs in compensating, reimbursing, and paying customers’ damages.   

Staff, however, latches on to Sections 16-125(e) and (f)’s prohibition on rate recovery of 

damages paid and arrives at a non sequitur conclusion: that the cost of the notice Staff champions 

is “an expense incurred in complying with Section 16-125(e) or (f),” and thus that cost “would 

not appear to be recoverable from ratepayers.”  (Staff Init. Br. at 11.)  Staff does not cite any 

legal authority to support its leap from “damages” expenses to “notice” expenses.  Nor could it.  

Again, the plain language of Sections 16-125(e) and (f) does not require the utility to provide any 

notice, let alone mention the utility’s administrative procedure.  Those Sections speak only to 

damages.  220 ILCS 5/16-125(e), (f); see also Sheffler v. Commonwealth Edison Co., 399 Ill. 

App. 3d 51, 75-76 (2010) (finding Section 16-125 plainly shows that the legislature intended for 

the Commission to have jurisdiction over damages remedies).  And the Commission is without 

the discretion to expand Section 16-125 to also prohibit cost recovery related to the utility’s 
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administrative procedure, including any notice made in accordance with that procedure, even if 

the Commission finds that result is more consistent with the Commission’s idea of orderliness 

and public policy.  Birkett, 235 Ill. 2d at 81; Harshman, 218 Ill. 2d at 512.   

Further, Section 1-102(a)(iv) of the Public Utilities Act and well established Illinois case 

law already entitle a public utility to recover its prudently and obligatorily incurred operating 

expenses.  220 ILCS 5/1-102(a)(iv); (Ameren Init. Br. at 14-15 (citing cases).)  Sections 16-

125(e) and (f) can -- and must -- be read in harmony with that authority.  Holly, 231 Ill. 2d at 

161-62; see also JPMorgan Chase Bank, N.A. v. Earth Foods, Inc., 238 Ill. 2d 455, 470 (2010) 

(“[S]tatutes are to be read in the light of attendant conditions and the state of the law existent at 

the time of their enactment.”) (quotation omitted).  Nothing in Section 16-125 overrides the 

general rule that a utility is entitled to recover its legitimate operating expenses through rates. 

Had the legislature wanted to preclude rate recovery of expenses other than the damages 

a utility paid to customers under Section 16-125, it could have.  But the complete absence of any 

reference to procedural matters, including notice, in Sections 16-125(e) and (f) means that only 

recovery of damages expenses is precluded.  Thus, if the Commission requires Ameren Illinois to 

provide any extra notice (and it should not), regardless of the means, the Commission should 

expressly find that the attendant costs are eligible for rate recovery as a necessary cost of 

providing utility service. 

III. AMEREN ILLINOIS’ MODIFIED ADMINISTRATIVE CLAIMS PROCEDURE 

As Ameren Illinois stated in its Verified Reply Comments and its Initial Brief, the 

Company agrees to modify the administrative claims procedure it submitted for Commission 

approval in this docket (described in detail in Ameren Exhibit 1.1) to reflect all of Staff’s 

recommendations, except for the extra individual written notice requirement for the reasons 
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explained.  (Ameren Ex. 2.0 ¶ 3; Ameren Init. Br. at 5.)  In brief, Staff proposes that AIC file its 

modified claims procedure within 45 days of the Final Order in this proceeding.  (Staff Init. Br. 

at 6.)  The Company agrees to that proposal, and it will submit a revised Ameren Exhibit 1.1 

reflecting the modifications to Ameren Illinois’ proposed administrative claims procedure to 

which Staff and the Company agree, on or before that date. 

IV. CONCLUSION 

 Staff wants Ameren Illinois to provide, as a matter of routine, extra, individual written 

notice to customers (who may not have any damages) informing said customers that the 

Commission has denied the Company's request for a waiver of liability.  But Staff does not (and 

cannot) present a single reason why that extra notice is practical or necessary.  In fact, the only 

record evidence on the issue demonstrates that it is not.  Nevertheless, Staff simply claims that 

the Commission should order such notice here because it did in one other instance.  That, 

however, ignores the many distinctions between this docket and the Docket No. 11-0588 Order 

on which Staff relies.  The law and the record in this proceeding support only a finding rejecting 

Staff’s extra, individual written notice requirement. 

If, however, the Commission finds that the extra notice that Staff advocates is practical 

and necessary, then it should permit Ameren Illinois to provide that notice by the least costly and 

burdensome means.  For example, the Company could provide the notice via mass media, the 

same means by which other notice under its administrative claims procedure is to be made.  

Regardless of the means of the extra notice, however, Illinois law requires the Commission to 

permit Ameren Illinois to recover the attendant cost.  As such, if the Commission finds that 

Ameren Illinois’ administrative claims procedure should include extra notice campaigns as a 
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matter of course, it also should expressly find that the cost to execute those campaigns is eligible 

for recovery through rates as a legally mandated cost of providing utility service. 

 

Date: February 13, 2014 

 

 

 

 Respectfully, 

 Ameren Illinois Company 
 d/b/a Ameren Illinois 
 
 

  
 Eric Dearmont 
 Edward C. Fitzhenry 
 Matthew R. Tomc 
 Counsel for Ameren Illinois Company 
 AMEREN SERVICES COMPANY 
 1901 Chouteau Avenue 
 PO Box 66149, MC 1310 
 St. Louis, MO 63166-6149 
 (314) 554-3543, direct dial 
 (314) 554-4014, facsimile 
 edearmont@ameren.com  
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