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(I.)  Identification and Qualifications 1 

 2 

Q. Please state your name and business address. 3 

A.  Philip H. Mosenthal, Optimal Energy, Inc., 10600 Route 116, Hinesburg, VT 4 

05461.  5 

 6 

Q. On whose behalf are you testifying? 7 

A. I am testifying on behalf of the People of the State of Illinois (“the People” or 8 

“AG”). 9 

 10 

Q. By whom are you employed and in what capacity? 11 

A. I am the founding partner in Optimal Energy, Inc., a consultancy specializing in 12 

energy efficiency and utility planning. Optimal Energy advises numerous parties including 13 

utilities, non-utility program administrators, government and environmental groups. 14 

 15 

Q. Have you submitted testimony before the ICC before? 16 

A. Yes. I submitted Direct Testimony in this docket. In addition, I have testified in 17 

numerous dockets related to the Commission’s review of utility-run energy efficiency 18 

programs mandated by Section 8-103 and 8-104 of the Public Utilities Act (“the Act”). My 19 

qualifications were summarized in my Direct Testimony. 20 

 21 

22 
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 2 

Q. What is the purpose of your testimony? 1 

A. I address a number of issues raised in the Company's Rebuttal Testimony,
1
 and 2 

some comments made by Staff Witness Jennifer Hinman in Direct Testimony.
2
 The issues 3 

I address include: 4 

1. The Company's proposal for flexibility to modify their Plan without any goal 5 

adjustments. 6 

 7 

2. The appropriate net-to-gross (“NTG”) framework. 8 

 9 

3. The Company's proposal to adjust savings goals based on future changes to the 10 

Technical Reference Manual (“TRM”) and NTG values. 11 

 12 

4. The Company's proposal to reduce its savings goal by 10% to account for 13 

residual risk. 14 

 15 

5. Various policy issues related to cost-effectiveness and fuel switching. 16 

 17 

6. The Company's proposal to offer a non-cost-effective residential behavioral 18 

program. 19 

 20 

(II.) Portfolio Flexibility 21 

 22 

Q. Please summarize your comments related to portfolio flexibility. 23 

A. The Company has proposed virtually unlimited flexibility to modify their Plan at 24 

any time during the Plan period. I believe all parties support flexibility in general to allow 25 

for modifications that can improve strategies and respond to market changes and other 26 

things that might create new opportunities or constrain well-intentioned plans that are not 27 

working as well as expected. However, as I pointed out in my Direct Testimony (at page 28 

                                                 

 

1
 Nicor Ex. 7.0 (Jerozal Rebuttal), Ex. 8.0 (Weaver Rebuttal), and Ex. 9.0 (Chaudhry Rebuttal). 

2
 Staff Ex. 1.0. 
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 3 

16), the Company’s Plan proposes a number of different programs with widely varying 1 

costs per unit of savings. In fact, even within the residential sector, the most expensive 2 

program is more than an order of magnitude more costly than the least expensive.
3
 As a 3 

result, the Company’s proposed level of flexibility could allow the Company to simply 4 

shift emphasis from relatively expensive programs designed to create more robust and 5 

longer-lived energy savings to relatively inexpensive programs, thereby capturing much 6 

greater savings per dollar spent than originally proposed in this proceeding. Because the 7 

Company is requesting the goals be modified downward significantly based on a specific 8 

mix of proposed expensive programs, this provides the Company with an unreasonable 9 

ability to simply guarantee that they can meet goals by shifting funds to inexpensive 10 

programs at the expense of pursuing a balanced portfolio that devotes significant resources 11 

to some programs that are much more costly than others but that all parties nonetheless 12 

agree are worthwhile for other policy reasons. 13 

 14 

Q. How does the Company respond to your concerns? 15 

A. In rebuttal testimony, the Company’s witness Mr. Jerozal takes issue with my 16 

characterization that “the Company is asking for unilateral permission to make changes to 17 

its plan as it sees fit without any stakeholder or Commission approval.”
4
 He argues this is 18 

incorrect and points out three limits on flexibility that the Company proposes: 19 

1. Nicor must fully discuss with the SAG, prior to initiating the change, any shift in the 20 
budget that results in a 20% or greater change to any program’s budget, or that 21 
eliminates or adds a program.  22 

                                                 

 

3
 Residential Home Energy Savings program costs $9.54/therm versus the Residential Behavioral Energy 

Savings program at $0.86/therm (AG Ex. 1.0 at 16). 

4
 AG Ex. 1.0 at 15. 
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2. Nicor Gas cannot shift more than 10% of spending between residential and business 1 
sectors without Commission approval.  2 

3. Nicor Gas cannot modify its plans such that it no longer meets the statutory 3 
requirements for allocations to the low income and state and local government 4 
markets.5  5 
 6 

However, what Mr. Jerozal fails to recognize is that none of the above criteria 7 

require any approval or agreement by the SAG or Commission for intraclass program 8 

changes. While the first clause does ensure the SAG will be made aware of any changes 9 

that exceed 20% of budget or add or remove programs, the only requirement is 10 

notification. The authority to actually institute the change still resides solely with the 11 

Company, regardless of whether the SAG supports the change. 12 

It is true that the second and third conditions do impose some limits on the 13 

Company. However, these are relatively minor. The second condition simply limits 14 

shifting between the residential and business sectors. However, as I state above and 15 

showed in my Direct Testimony, even within the residential sector alone, the costs per unit 16 

of savings vary by more than an order of magnitude. Therefore, this restriction in no way 17 

solves the problem I am concerned about. 18 

The third limit is simply a reiteration that the Company will comply with Section 8-19 

104 of the Public Utilities Act. This is hardly relevant, as the funds for low income and 20 

public sector programs are not even part of Nicor’s budget and Plan, but are separately 21 

provided to DCEO.  22 

 23 

 24 

 25 
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Q. Does Mr. Jerozal provide any additional discussion on this issue? 1 

A. Yes. Mr. Jerozal goes on at length to argue that my hypothetical example of 2 

shifting significant funds from an expensive to a less expensive program cannot or will not 3 

happen. However, I find his argument flawed. First, he incorrectly states that I am ignoring 4 

“the fact that the Commission’s Final Order as to Nicor Gas’ first EEP provides that 5 

shifting of funds within a program sector (such as the residential sector) is capped at 6 

20%.”
6
 However, this is simply not correct. In fact, the Final Order in Docket No. 10-0562 7 

simply states: “Nicor should fully discuss with the SAG prior to initiating the change, any 8 

shift in the budget that results in a 20% or greater change to any program’s budget, or that 9 

eliminates or adds a program.”
7
 I can find no requirement in this Order that either prevents 10 

Nicor from shifting more than 20% of a program budget or that requires any approval or 11 

consensus from the SAG to do so. In fact, my proposal is much less onerous to the 12 

Company than if changes were capped at 20%.  Mr. Jerozal appears to misunderstand that, 13 

under my proposal, the Company would still be free to make changes greater than 20%. I 14 

simply suggest goals should be adjusted accordingly to reflect the new revised Plan if the 15 

20% limit is exceeded. 16 

 17 

Q. What are Mr. Jerozal’s other arguments as to why your concern is not valid? 18 

A. He provides two additional arguments. First, he uses an example of adding 20% of 19 

budget to the Residential Behavioral Energy Savings (“BES”) program and argues that this 20 

                                                                                                                                                    

 

5
 Nicor Ex. 7.0 at 15. 

6 Nicor Ex. 7.0 at 16-17, citing Northern Illinois Gas Company d/b/a Nicor Gas, Docket No. 10-0562 (Order 

May 24, 2011), at 43-44. 
7
 Northern Illinois Gas Company d/b/a Nicor Gas, Docket No. 10-0562 (Order May 24, 2011), at 43-44. 
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is not enough money to make a major difference in Nicor’s ability to meet goals.
8
  1 

However, he is simply cherry-picking a small example. The current BES program budget 2 

is quite small, so adding 20% only increases it by $35,800.
9
  However, Nicor will be 3 

spending over $93 million during its Plan period. Clearly, there is nothing in Nicor’s 4 

request that would prevent it from shifting millions of dollars or more to this program. In 5 

that event, its expected savings would be dramatically higher than the modified goals it is 6 

proposing. 7 

 Mr. Jerozal’s second argument is simply that I am somehow “not recognizing the 8 

actual complexity of running a program or operating and balancing a portfolio.”
10

 He 9 

argues that there are numerous things to consider in modifying portfolios. I do not disagree 10 

that many things should be considered and weighed when making portfolio changes. 11 

However, the fact remains that Nicor can clearly make these kinds of changes. Otherwise, 12 

Nicor would have no reason to seek Commission permission in advance to make changes. 13 

The fact that there are complexities does not diminish the issue of whether Nicor should 14 

adjust goals if it decides to pursue a dramatically cheaper Plan than its modified goals were 15 

based on. Further, shifting budget to the BES program is actually fairly easy, because it 16 

does not involve trade allies, market based activity, or even expanded marketing to get 17 

participants to join. It simply relies on a single vendor to mail more home energy reports to 18 

more customers, pre-selected by the Company. As I noted in direct testimony, Nicor 19 

already did a major expansion of its BES program in PY3 that was not anticipated in its 20 

                                                 

 

8
 Nicor Ex. 7.0 at 17. 

9
 Nicor Ex. 7.0 at 17. 

10
 Nicor Ex. 7.0 at 17. 
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first EEP Plan.
11

 In PY3, Nicor served 300,000 customers in BES versus its proposed Plan 1 

2 goal of only serving 20,000. Clearly, under Nicor’s proposed flexibility, it could choose 2 

to go back to serving 300,000 relatively easily despite the fact that they have a modified 3 

goal that only reflects serving 20,000. The fact that Nicor should, and likely will, consider 4 

other ramifications before making changes in no way diminishes the fact that it can pursue 5 

a plan far different and cheaper than the balanced Plan proposed here as the basis for 6 

dramatically modifying their goals downward. 7 

 8 

Q. Do you have any other comments regarding flexibility? 9 

A. Yes. First, I acknowledge that many things must be considered by the Company in 10 

modifying portfolios. I also acknowledge that sometimes programs are more or less 11 

successful than expected, or new and unanticipated opportunities arise. That is why I 12 

proposed that any shifting of budgets less than 20% would not trigger any adjustments. 13 

Further, I support the Company’s ability to decide on changes and have the freedom to 14 

implement them even if they exceed the 20% budget level. I am simply suggesting that, in 15 

addition to informing the SAG of the change, that the modified goals be adjusted 16 

accordingly to capture any significant expected change in energy savings triggered by the 17 

change. 18 

 Finally, I note that I agree with the Company in opposing Staff Witness Hinman’s 19 

proposed requirement that any shifts must seek to “maximize net benefits.”
12

 All parties to 20 

the SAG have generally endorsed balancing net benefits with other important policy 21 

objectives such as pursuing long lived measures, market transformation, and equity. To 22 

                                                 

 

11
 AG Ex. 1.0 at 17. 
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require that flexibility can only be allowed if net benefits are maximized could encourage 1 

“cream skimming” that is in contradiction to these other policy objectives.  By “cream 2 

skimming”, I refer to the pursuit of only the lowest cost energy efficiency measures, 3 

leaving behind other cost-effective opportunities. Cream skimming becomes a problem 4 

when lost opportunities for offering other long-lived, cost-effective investments at the time 5 

of offering other low-cost measures at a site are created in the process.   6 

 7 

Q. How does the goal adjustment for flexibility you propose compare to 8 

adjustments the Company and Staff have supported related to changes to the 9 

Technical Reference Manual (“TRM”) and Net-to-Gross (“NTG”) values? 10 

A. My proposal is far simpler and far more transparent to all parties. The Company 11 

and Staff seem to have no concerns about adjusting goals based on TRM changes, which, 12 

as explained later in my Rebuttal Testimony, could be quite complex and burdensome, and 13 

could involve literally hundreds or even thousands of different calculations. However, the 14 

Company desires to be completely insulated from any adjustments that might be triggered 15 

by its own unilateral actions. Such a proposal is inequitable and should be rejected by the 16 

Commission. 17 

 18 

Q. Mr. Jerozal implies that your position against goal adjustments based on TRM 19 

or NTG changes is contradictory with support for adjustments based on flexibility 20 

(Nicor Ex. 7.0 at 19). How do you respond to that? 21 

                                                                                                                                                    

 

12
 Staff Ex. 1.0 at 12. 
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A. I disagree. In the case of flexibility, the basis for the Company's downward 1 

modified goals is predicated on it pursuing a balanced portfolio that devotes significant 2 

resources to some programs that are much more costly than others but that all parties 3 

nonetheless agree are worthwhile for other policy reasons. Further, Nicor is asking to be 4 

allowed to unilaterally diverge from this with few limits. While I support Nicor’s ability to 5 

make shifts, I believe this simple adjustment can help ensure that, if major shifts of 6 

resources are made, the modified goals properly reflect these changes. 7 

 In the case of changes to the TRM or NTG values, these are not driven by any 8 

unilateral decision by the Company. Rather, the Company has made its best planning 9 

estimates of likely measured level savings and NTG values, which is a reasonable 10 

approach. However, in efforts to ensure accurate reporting and evaluation of savings, these 11 

estimates can change over time as knew and better information becomes available. 12 

However, on average, changes to the TRM or NTG values should be relatively small and 13 

incremental. There are hundreds of different values, and only some are likely to change, 14 

and there is no reason to believe they are currently systematically biased either high or low, 15 

or that these marginal incremental changes would not likely balance out on average. 16 

Further, the Company would have warning prior to any changes, and its proposed 17 

flexibility more than provides a major cushion for the Company to modify its offerings in 18 

response to these incremental changes. In fact, given the incremental nature of these 19 

changes it is almost certain the Company could adequately adjust for them without 20 

triggering the 20% of budget flexibility criterion I suggest. 21 

Finally, either of the Company's proposals would result in perverse incentives. Nicor’s 22 

flexibility proposal could encourage the Company to propose a portfolio that has relatively 23 

large resources devoted to expensive programs and then do a “bait and switch” and shift 24 

funds to cheaper programs.  Nicor’s proposed goals adjustment based on TRM and NTG 25 
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changes would hold the Company indifferent to any changes, and potentially discourage it 1 

from making appropriate program adjustments. To be clear:  I am not suggesting the 2 

Company is planning to, or has acted on, these perverse incentives. However, it cannot be 3 

denied that the incentives would exist and therefore represent undesirable policies that 4 

should not be enabled through Commission policy.  5 

(III.) NTG Framework 6 

 7 

Q. What has the Company proposed regarding the NTG framework? 8 

A. In Rebuttal Testimony, Nicor witness Weaver proposes a framework that would 9 

provide for an opportunity for the SAG to discuss and attempt to reach consensus on NTG 10 

values provided by its evaluators. If consensus is not reached, then the evaluator values 11 

would be adopted. Specifically, Mr. Weaver proposed in Direct Testimony
13

 and repeats in 12 

Rebuttal
14

 that: 13 

1. For existing programs, when a Nicor Gas evaluation of a program has identified 14 

an estimated NTG ratio, that ratio will be used prospectively until a new Nicor 15 

Gas evaluation estimates a new NTG ratio.  The prevailing NTG ratio provided 16 

by the independent evaluator by March 1 of any Plan Year is the NTG ratio value 17 

to be applied to the next Plan Year beginning June 1. 18 

 19 

2. For new programs, planning NTG ratio values that have been provided by the 20 

independent evaluator by March 1 of any Plan Year will be applied prospectively 21 

to the next Plan Year beginning June 1.  These values will be used until a Nicor 22 

Gas evaluation estimates a revised NTG ratio.  If the revised NTG ratio is 23 

provided by the independent evaluator by March 1, then the ratio will be applied 24 

to the next Plan Year beginning June 1.  Thereafter, NTG ratios shall be revised 25 

according to the framework for existing programs described above. 26 

 27 

                                                 

 

13
 Nicor Ex. 2.0 at 17. 

14
 Nicor Ex. 8.0 at 5. 
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3. The independent evaluator will calculate all NTG ratios using estimates of free 1 

ridership, spillover from participating customers and contractors, and spillover 2 

from nonparticipating customers and contractors.  Where spillover evaluations 3 

from Nicor Gas programs are not available, the independent evaluator may rely 4 

on deemed values developed from evaluations of other programs.  If an 5 

evaluation does not account for spillover, then the free rider effect should also be 6 

ignored. 7 

 8 

 Based on the testimony of AG, Staff and ELPC filed in ICC Dockets 13-0495 9 

(ComEd Plan 3 docket) and 13-0498 (Ameren Plan 3 [electric] and Plan 2 [gas] docket), 10 

and the subsequent Commission Orders issued in those dockets on January 28, 2013, Mr. 11 

Weaver proposes adding the following language that appears in these orders: 12 

 13 

4. Prior to March 1 of each year, the independent evaluator will present its proposed 14 
NTG values for each program to the SAG.  The purpose of this meeting will be 15 
for the independent evaluator to present its rationale for each value and provide 16 
the SAG, in their advisory role, with an opportunity to question, challenge and 17 
suggest modifications to the independent evaluator’s values.  The independent 18 
evaluator will then review this feedback and make the final determination of 19 
values to be used for the upcoming year. 20 

 21 

Q. Do you support Mr. Weaver’s proposed NTG Framework? 22 

A. Not completely. However, I believe our differences are not major and that we are 23 

close to a consensus position. Mr. Weaver seems to indicate that he supports the NTG 24 

framework in the Ameren Order (Docket No. 13-0498), as do I. However, he also seems to 25 

be proposing preserving the first three clauses, which I do not support.  26 

 27 

Q. Please explain the distinctions and why you do not support the first three 28 

clauses of Mr. Weaver’s proposed NTG Framework? 29 

A. We both support evaluators making the initial proposals for NTG values, bringing 30 

these to the SAG to attempt to reach consensus, and also acting as the final arbiter to 31 

decide any non-consensus values prior to March 1. The primary distinction between our 32 
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positions is that, under my proposal, evaluators would not be required to simply default to 1 

the latest individual utility evaluation result. Rather, I propose that all Illinois evaluators 2 

would work together to agree on appropriate NTG values for all utility programs based on 3 

all the information before them, including the prior evaluations and the discussions among 4 

the SAG, the specific program designs and expectations about the market, and any other 5 

research or information that is available and relevant. 6 

 This approach has already been adopted by the Commission in Ameren Illinois 7 

Company’s (“Ameren”) three-year plan docket.
15

 Further, I believe it is important that a 8 

single NTG framework be established for all Illinois utilities, and that NTG values are 9 

developed consistently (although not necessarily identically) for each utility. I therefore 10 

encourage the Commission to apply this reasonable approach in this docket as well.  11 

I further encourage the Commission to clarify that the SAG should be given a 12 

reasonable period of time to review information and attempt to reach consensus. 13 

Technically, the reference to “prior to March 1” could allow the evaluators to propose 14 

values on February 28
th

 and then declare a failure to reach consensus the next day. I 15 

believe the SAG can work out a reasonable schedule and the Commission need not specify 16 

the schedule. Rather, the Commission’s final order should simply be clear that reasonable 17 

time be allocated for this effort. 18 

 19 

Q. Why do you suggest that evaluators should not simply adopt the latest 20 

evaluation result? 21 

A. There are a number of reasons I think this would be a mistake. First, with only one 22 

impact evaluation per program during each three-year plan period, given the lags in 23 
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completing evaluations, it is quite possible the latest evaluation might be examining a 1 

program that was implemented as many as five years ago. Many things can change in that 2 

time frame, and the evaluation may no longer be reasonably predictive of a future NTG 3 

value. Second, even if the evaluation is more recent, there may have been significant 4 

changes to the actual program design or delivery strategies that would have material 5 

impacts on NTG values in the future that have not been considered. Third, the markets 6 

themselves may have evolved significantly since the last evaluation, such as when a new 7 

code or standard is passed, or natural penetrations of efficient equipment change 8 

substantially. Fourth, it is always possible that a single evaluation might be deemed 9 

unreliable by the parties, and effectively viewed as an “outlier.”  This could occur, for 10 

example, if a new evaluation methodology was attempted that did not work as expected 11 

because of limited sample sizes or for some other reason.  12 

As a result, it is preferable to allow the collective input of SAG members and 13 

evaluators to use their best professional judgment to formulate the best estimate of future 14 

NTG values than to force parties to adopt a single number that all parties might agree is not 15 

representative of the actual likely future NTG value. This approach is also fairer because it 16 

allows all utility NTG values to be set using similar information and rationales, but still 17 

recognizes any known distinctions between programs and service territories, where 18 

possible.  19 

Finally, my recommended approach actually encourages reasonable parties to reach 20 

consensus. If the prior evaluation result is set as the automatic default, then all parties 21 

would know that value and utilities could therefore be discouraged from agreeing to any 22 

                                                                                                                                                    

 

15
 ICC Docket 13-0498, Order of January 28, 2014 at 123. 
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reasonable NTG value if it is lower than the default value. By allowing independent 1 

evaluators the flexibility to use their best judgment based on the collective input of the 2 

SAG, all parties are motivated to work in good faith to agree on fair and reasonable 3 

consensus values. 4 

 5 

Q. Are there any other distinctions you see between the Company’s proposal and 6 

your proposal as articulated in the Ameren Order (Docket No. 13-0498)? 7 

A. Yes. Under Mr. Weaver’s clause #3, he proposes that “If an evaluation does not 8 

account for spillover, then the free rider effect should also be ignored.”
16

 I strongly oppose 9 

this clause because it essentially could prevent the SAG and evaluators from considering 10 

valuable and useful information, even when all parties believe the free ridership value is 11 

reasonable. In fact, it would undermine the whole point of having spent EM&V funds to 12 

estimate the free ridership value. However, Mr. Weaver later in his rebuttal testimony 13 

indicates the Company would agree to removal of this sentence.
17

 I reiterate that I support 14 

the concept of spillover being a legitimate aspect of NTG values, and that evaluators and 15 

the SAG should also consider spillover and be able to agree to deem a spillover value 16 

along with a free ridership value. My objection is only to creating restrictions on parties 17 

that might prevent consideration of any reasonable and useful research and information. 18 

 19 

 20 

 21 

                                                 

 

16
 Nicor Ex. 8.0 at 5. 

17
 Nicor Ex. 8.0 at 13. 
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 Q. Does your above proposal for a NTG framework resolve the disagreements 1 

between the AG and Nicor? 2 

A. Yes. I believe my proposal above resolves the major points of disagreement. It 3 

provides the utilities with certainty by March 1 and prevents any retroactive application of 4 

NTG values. However, importantly, it also allows SAG input and provides flexibility for 5 

all parties to work toward adopting their collective best estimate of likely future NTG 6 

values, without undue constraints or limitations, consistent with the Commission’s Final 7 

Order in Docket No. 13-0498.  8 

(IV.) Goal Adjustments Based on Changes to the TRM and NTG Values 9 

 10 

Q. Please summarize your comments related to the Company’s proposal to adjust 11 

goals annually based on changes to the TRM and NTG values. 12 

A. The Company is requesting that goals be adjusted annually based on any changes to 13 

the TRM or to NTG values. I oppose this, and address various comments on this issue 14 

made by the Company’s witness Weaver in Rebuttal Testimony and Staff Witness Hinman 15 

in Direct Testimony. 16 

 17 

Q. Does Staff support the Company’s view that oversight mechanisms are 18 

sufficient? 19 

A. Yes, I believe they do. Staff Witness Hinman warns the Commission that the 20 

Company’s proposal “potentially allows the Company to take a ‘set-it-and-forget-it’ 21 

approach to managing their portfolio. That is, there is no reason to divert funds from any 22 

measure where the savings values change, because the Company’s overall savings goal 23 
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changes proportionately.”
18

 However, Ms. Hinman ultimately supports the Company’s 1 

proposal so long as the Commission also adopts a number of additional reporting 2 

requirements that she believes would be sufficient to police the Company and allow parties 3 

to intervene to force the Company to make appropriate changes. I believe this is 4 

unrealistic, bureaucratically and administratively burdensome, and unlikely to work in 5 

practice. 6 

 7 

Q. Does Staff have any comments on this issue of managerial flexibility and the 8 

link between goals and the explicit TRM inputs? 9 

A. Yes. Ms. Hinman argues “[a]nnually adjusting the savings goals based strictly on 10 

changes to the IL-TRM and NTG ratio values is administratively easy to implement as it 11 

involves simply changing an assumed NTG ratio value or IL-TRM value in a spreadsheet 12 

to calculate the revised savings goals.”
19

 As the Company implies, Ms. Hinman seems to 13 

believe that the planning spreadsheets the Company uses to estimate goals are completely 14 

deterministic and accurate, and that actual program activities will exactly match what is in 15 

the spreadsheets. This is simply not true.  16 

Given the literally thousands of TRM parameters, I disagree with Ms. Hinman’s belief 17 

that adjusting these spreadsheets is a simple activity. For example, the Company makes 18 

assumptions on average in their spreadsheets about the different customer types that might 19 

participate and install a measure. However, the TRM accounts for things like different 20 

hours of use by different customer type. The TRM allows for numerous specific 21 

calculations that are at a much greater level of granularity than the Company’s planning 22 

                                                 

 

18
 Staff Ex. 1.0 at 28 
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spreadsheets rely on. Therefore, if for example, the hours of use for a single building type 1 

changes for a single measure in the TRM, it is completely unclear how this would translate 2 

into a direct change to the overall estimated savings the Company has predicted from that 3 

measure. Further, the likelihood that the Company’s programs will result in exactly the 4 

same number of every measure being installed, among the exact same customer types as 5 

they projected, with exactly the same sizes and efficiency levels, is virtually zero. The 6 

example above related to hours of use is just one of many. Specific existing equipment 7 

removed at customer sites may be different than the TRM assumes, the actual level of 8 

efficiency of the new efficient equipment can vary, and numerous other factors can impact 9 

the ultimate savings the Company claim.   10 

 11 

Q. Can you provide an example of the type of complexity you are referring to 12 

regarding TRM change adjustments? 13 

A. Yes. In Company-provided work papers, as an example, I simply looked at the first 14 

measure listed for the Business Energy Efficiency Rebates Program (“BEER”).
20

 This is a 15 

boiler reset control. In cell V17 on tab “input” this file shows a Company assumption of 16 

average savings of 595 therms per controller. However, this reflects an average savings 17 

across a literally infinite possible range of boiler size, efficiency and customer type. For 18 

example, the latest TRM indicates that the savings for this measure are directly 19 

proportional to a user input of the boiler capacity in btu per hour that is a custom input for 20 

                                                                                                                                                    

 

1919
 Staff Ex. 1.0 at 31. 

20
 JLH 1.02 Exhibit 8 Nicor BEER.E3.xlsx, tab “input”. 
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every single measure installed.
21

 It is also directly proportional to the existing boiler 1 

efficiency, which can be a custom user input or a default value.
22

 Finally, savings are also 2 

directly proportional to the equivalent full load operating hours (“EFLH”) of the boiler, 3 

which is dependent on the specific building type and climate zone. The Table below shows 4 

the default values to be used by Nicor for estimating EFLH: 5 

 6 

Building Type 

EFLH 

Zone 1 
(Rockford) 

Zone 2 
(Chicago)  

Zone 3 
(Springfield)  

Zone 4 
(Belleville/  

Zone 5 
(Marion) 

Office - High Rise 2,746 2,768 2,656 2,155 2,420 

Office - Mid Rise 996 879 824 519 544 

Office - Low Rise 797 666 647 343 329 

Convenience 696 550 585 272 297 

Healthcare Clinic 1,118 1,036 1,029 694 737 

Manufacturing Facility 1,116 1,123 904 771 857 

Lodging Hotel/Motel 2,098 2,050 1,780 1,365 1,666 

High School 969 807 999 569 674 

Hospital 2,031 1,929 1,863 1,497 1,800 

Elementary 970 840 927 524 637 

Religious Facility 1,830 1,657 1,730 1,276 1,484 

Restaurant 1,496 1,379 1,291 872 1,185 

Retail - Strip Mall 1,266 1,147 1,151 732 863 

Retail - Department 

Store 1,065 927 900 578 646 

College/University 373 404 376 187 187 

Warehouse 416 443 427 226 232 

Unknown 1,249 1,163 1,130 786 910 

 7 

 As can be easily seen from the table above, even this relatively simple and 8 

straightforward efficiency measure can rely on tens or hundreds of different specific values 9 

to determine the actual savings. However, Nicor has not explicitly estimated exactly how 10 

                                                 

 

21
 From the latest TRM version I have available, which is: “Illinois 

Statewide_TRM_Effective_060113_Version_20_060713_Clean.docx” at 164.   

22
 Id. 
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many, for example, elementary schools in exactly what climate zones will install a reset 1 

control. Even if it had, they still do not know the actual boiler sizes or the existing boiler 2 

efficiencies. So, if hypothetically, three building types in the above table undergo some 3 

revisions to the EFLH values, it is entirely unclear how this easily translates into a single 4 

spreadsheet adjustment in Nicor’s work papers.  5 

Further, even if Nicor has made all these individual specific assumptions in some 6 

underlying, even more detailed work papers, the reality is that it is what I term “false 7 

precision.” In other words, while it might look like Nicor’s estimate is highly detailed and 8 

accurate because it relies on hundreds or thousands of values in a spreadsheet, Nicor has no 9 

way to accurately predict each of these values with any reasonable certainty. Rather, all its 10 

planning values are best estimates in aggregate and at much less granularity than the TRM 11 

actually calls for. Even if Nicor was precise in estimating all of these variables, 12 

Commission oversight to ensure that TRM adjustments were made properly would be a 13 

daunting and burdensome task.  Further, I can envision the likelihood that Nicor’s proposal 14 

– accompanied by Staff’s reporting regulations – would increase the likelihood of 15 

litigation, not minimize it. 16 

Essentially, Nicor’s request is somewhat like a building contractor specifying that 17 

the cost of constructing a new building will be adjusted every time the price of nails 18 

changes, or gas prices change, or whenever any of the large number of other cost inputs  19 

changes. While this could certainly reduce the contractor’s risk, it would be 20 

administratively burdensome and is rarely, if ever, done. 21 

 22 

 23 

 24 
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Q. Are there other reasons that you believe adjusting goals based on changes to 1 

the TRM is unworkable? 2 

A. Yes. The TRM is and should be a living document that undergoes regular 3 

improvements and additions. Similarly, the programs should not remain static. New 4 

technologies regularly come to market, and over time it is expected that the Company 5 

should and will promote new measures that may not have previously been in their 6 

programs, plans, or in the TRM. When this happens, the TRM is necessarily modified to 7 

include them. It is unclear how this “TRM change” would be handled under the 8 

Company’s proposal. In fact, the Company’s proposal attempts to essentially fix all 9 

programs for three years to be exactly as they estimated in their spreadsheets, and would 10 

discourage the addition of new measures, or the removal or shift in strategy away from 11 

poorly performing measures. The Company’s proposal simply holds them harmless if they 12 

pursue exactly the projected number of each measure, regardless of whether this course of 13 

action is actually in the interests of ratepayers.  It also seems to contradict the Company’s 14 

request for complete flexibility to diverge from these plans without any goal modifications. 15 

 16 

Q. How does the Company respond to your concerns that goal adjustments 17 

remove the Company incentive to make appropriate changes? 18 

A. Company Witness Weaver argues in support of Ms. Hinman’s recommendation for 19 

“the Commission to ‘clarify that it expects Nicor Gas to prudently manage the Plan and 20 

adjust funds during a program year in a manner that seeks to increase net savings beyond 21 

the modified savings goals’ adequately addresses their [AG Witness Mosenthal and CUB 22 
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Witness Devens] concerns.”
23

 However, I fail to see how this will work. In fact, the 1 

implication that Nicor will appropriately respond to TRM changes by shifting its strategy 2 

simply serves to further confuse the issue. 3 

 For example, the implication is that if a measure savings is significantly 4 

downgraded in the TRM that Nicor might shift effort to some other measure. This other 5 

measure could, for example, be a new technology not previously included in the TRM. It is 6 

entirely unclear how this adjustment should be made. As I understand the proposal, Nicor 7 

can automatically adjust its goal downward based on the TRM change using its existing 8 

spreadsheets, effectively preserving the participation assumptions about how many of these 9 

measures it would promote. However, if Nicor then decides to shift strategy and promote a 10 

new measure, they would still have the lower adjusted goal as if they were still promoting 11 

the old measure. That is the case because shifting to a new measure would be a change that 12 

falls under Nicor’s “flexibility proposal,” where it can add or delete measures with no 13 

adjustments to Commission-approved savings goals. In essence, Nicor wants to have it 14 

both ways—benefit from the downward adjustment, but then through “prudent action” 15 

obtain greater savings from some other measure without altering savings goals. 16 

 The above is just one example of how complex this supposed goal adjustment can 17 

become. Because of the hundreds of measures and thousands of day-to-day decisions that 18 

are made in the field, I do not believe this proposal is workable without a great deal of 19 

unnecessary controversy and potential litigation before the Commission.  20 

 21 
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Q. Does Staff Witness Hinman make any other claims related to adjustments 1 

based on NTG values you would like to comment on? 2 

A. Yes. Ms. Hinman devotes a full 25 pages of her direct testimony to issues related to 3 

the NTG framework. She also articulately summarizes the importance of establishing a 4 

reasonable NTG framework:   5 

Staff’s NTG framework proposal provides the proper 6 

incentives for utilities to invest ratepayer funds in energy 7 

efficiency programs and make the appropriate program 8 

adjustments to improve NTG ratios by minimizing free 9 

riders and maximizing spillover.”
24

  10 

 11 

However, what Ms. Hinman fails to realize is that her support of Nicor’s proposal to 12 

adjust goals whenever the NTG values change completely eliminates this supposed positive 13 

incentive to minimize free riders and maximize spillover. Essentially, while she seems to 14 

care deeply about preserving this theoretical incentive in the NTG framework, she 15 

proceeds to undermine her own position by rendering Nicor completely indifferent to the 16 

actual evaluation results and future NTG values. The net effect of Ms. Hinman’s proposals 17 

would be to render the entire effort of evaluating and estimating NTG values moot, as they 18 

would no longer have any effect on program management and achieving maximum savings 19 

goals whatsoever. Rather, we would simply expend scarce EM&V resources to estimate 20 

NTG values, and then simply change the goals in a “zero-sum-game” exercise where 21 

literally any new NTG finding would change absolutely nothing. Quite simply, the 22 

Company's and Staff’s proposals related to NTG Frameworks and goal adjustments based 23 

on NTG and TRM changes are internally contradictory, and would undermine maximizing 24 

the energy savings produced by the programs. 25 
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(V.) Residual Risk Adjustment 1 

 2 

Q. What are your comments related to the Company’s proposal for a 10% 3 

residual risk adjustment? 4 

A. In Direct testimony I opposed the Company's proposal for a 10% downward goal 5 

adjustment to account for “residual risk.”
25

 Staff and other intervenors also opposed this 6 

proposal. In rebuttal, Company Witness Weaver claims that “parties seem to provide little 7 

or no justification supporting their positions.”
26

 This is incorrect. In fact, I devoted six 8 

pages of testimony to explain why this proposal is unreasonable.
27

 My reasons included, 9 

but are not limited to: 10 

 The planning goals at the 100% level are those developed and established by Nicor 11 

and represent its best estimate of savings. There is no basis to modify goals 12 

downward even more than Nicor is already proposing it can achieve within the 13 

spending caps. 14 

 15 

 Nicor’s estimates are best estimates and there is no reason to assume they are 16 

systematically biased upward. 17 

 18 

 Nicor’s estimates are based on the latest TRM and NTG evaluation values, and 19 

therefore already reflect expected outcomes. To the extent there is any inherent bias 20 

in these EM&V procedures, that bias is already accounted for.  21 

 22 

 Section 8-104 of the Act does not suggest penalties should only apply if the 23 

Company fails to meet 90% of the Commission-approved goals. Rather, it is clear 24 

they apply upon failure to meet 100% of goals. Effectively, Nicor is suggesting it 25 

should only be held to the lower 90% standard by building in the residual discount. 26 

 27 

                                                                                                                                                    

 

24
 Staff Ex. 1.0 at 33-34. 

25
 AG Ex. 1.0 at 36-42. 

26
 Nicor Ex. 8.0 at 23. 

27
 See AG Ex. 1.0 at 36–42. 
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 Nicor’s proposal for flexibility and the diversity and balance of its portfolio, 1 

programs and measures means Nicor has wide latitude to respond to any shortfalls 2 

and make up for it in other ways. 3 

 4 

 Even if there was any merit to the residual risk adjustment (which there is not), 5 

Nicor is fully protected from risk in the first year of the Plan, so any risk 6 

adjustment should not apply the reduction to PY4. This is because Nicor’s proposal 7 

is linked to future changes in NTG values, however, these are deemed in advance 8 

for PY4. 9 

 10 

 Nicor misrepresents the major risk as being “evaluation risk” created by the process 11 

of evaluation when, in actuality, it is primarily “performance risk,” which is clearly 12 

under its control.  13 

 14 

 The penalty provisions of Section 8-104 of the Act clearly intended for Nicor to 15 

bear the risk in program administration and achievement of annual energy savings 16 

goals – not ratepayers. 17 

 18 

 Nicor’s claim that it is exposed to asymmetric risk due to its exposure to penalties 19 

but not incentives is untrue. In actuality, ratepayers already shoulder vastly more 20 

risk than Nicor because they pay for the programs. If anything, any asymmetry 21 

works the other way because the penalty to which Nicor is exposed is an order of 22 

magnitude smaller than the ratepayer money that would be wasted if Nicor was 23 

granted the 10% adjustment. 24 

 25 

 Nicor’s argument that this risk is outside its control is without merit. 26 

 27 

 Nicor is applying the residual risk reduction even when there is no NTG risk at all. 28 

For example, the NTG value for BES is by definition 100%, yet Nicor attempts to 29 

claim a 10% NTG reduction anyway. 30 

 31 

Q. Did the Company provide any rebuttal to any of these arguments? 32 

A. No.  33 

 34 

 35 

 36 
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Q. Did the Company provide any additional arguments in support of its proposed 1 

residual risk reduction? 2 

A. Yes. Mr. Weaver cites numerous leading energy efficiency jurisdictions in the U.S. 3 

that provide shareholder performance incentives that begin shareholder rewards at levels 4 

below 100% of the target goal. He implies that this shows this is standard practice and 5 

should apply to Nicor as well.
28

 6 

 7 

Q. What is your response to Mr. Weaver’s rebuttal position? 8 

A. I completely disagree that this is a valid reason for the Commission in Illinois to 9 

adopt his proposal. I note that I have been very active working in many of the jurisdictions 10 

cited by Mr. Weaver, and in fact designed the shareholder performance mechanisms in a 11 

number of those jurisdictions. I have also published and spoken in support of these types of 12 

shareholder incentive mechanisms a number of times. I support those mechanisms as good 13 

policy. However, this analogy is not relevant here.  14 

 The benefit of shareholder performance incentive mechanisms that Mr. Weaver 15 

cites is that they establish a continuum of reward for utilities. By allowing some earnings 16 

even if the utility falls short of an aggressive target level, it is incented to keep trying even 17 

if it perceives that it is not likely to reach 100% of the goal. Good mechanisms ensure that 18 

the bulk of earnings are only captured for exceeding 100% of the goal – not under-19 

achieving -- and encourage continuous improvement with more generous rewards the 20 

further beyond 100% of savings goals achievement a utility can achieve. Further, the 21 

jurisdictions cited are leading states that have generally pursued more aggressive “stretch” 22 
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goals than Nicor is proposing and have different efficiency enabling statutes.  Nicor is 1 

proposing modified goals that fall below the statutory targets listed in subsection (b) of 2 

Section 8-104 due to statutory cost caps.  The Commission should not further reduce the 3 

modified goals in an effort to protect Nicor from penalties. 4 

 In addition, the Commission must rely on the direction provided to it by the 5 

legislature in Section 8-104 of the Act. The Illinois General Assembly explicitly chose not 6 

to provide shareholder incentives, nor to create a continuum where rewards or penalties are 7 

scaled over a range of performance outcomes. While I am not an attorney, a plain reading 8 

of the Act makes it clear that the Company should be subject to penalties for failing to 9 

achieve 100% of the goal. 220 ILCS 5/8-104(i).  Nicor is now asking the Commission to 10 

ignore the direction of the General Assembly and modify the penalty provisions to apply 11 

only when the Company achieves less than 90% of its goal. There is no justification in 12 

policy or law for the Company's position. 13 

 14 

(VI.) Cost-Effectiveness Analysis 15 

 16 

Q. What are your comments related to the Company’s cost-effectiveness 17 

analysis? 18 

A. Staff witness Jennifer Hinman in her Direct Testimony criticized the Company for 19 

failing to properly perform their cost-effectiveness analyses by not including any electric 20 

costs and benefits.
29

 As Ms. Hinman notes, recognition of these benefits is required by 21 

Section 8-104(f)(5) of the Act.  22 
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 In rebuttal, Nicor Witness Chaudhry provides an analysis of the cost-effectiveness 1 

of the joint gas-electric programs.
30

 This is very useful and important information for the 2 

Commission and other parties to see and consider, as an example of its importance, the 3 

Residential Home Energy Savers (“HES”) Program that Nicor had originally indicated in 4 

its Plan was not cost-effective is, in fact, cost-effective once the total gas and electric 5 

program costs and benefits are considered.  6 

 While I believe this additional Exhibit is sufficient for approval of this Plan and 7 

appreciate Nicor providing it, I encourage the Commission to clarify that Section 8-8 

104(f)(5) of the Act defines the Total Resource Cost (“TRC”) test as including electric and 9 

other benefits where reasonably quantified. This is an important distinction because this is 10 

not an issue that only impacts jointly delivered programs. Many efficiency measures save 11 

both gas and electricity, even under “gas-only” programs. The Commission should make 12 

clear that these benefits, as well as other resources like water, fuel oil, or major non-energy 13 

benefits, should be quantified where significant and quantifiable.  14 

For example, efficient gas furnaces can save electricity by minimizing the run 15 

hours of blower motors, and sometimes by the inclusion of high efficiency motors. 16 

Similarly, the BES program, which is a gas-only program as proposed by Nicor, will likely 17 

have electric benefits from its broad and general messaging around energy efficiency. 18 

Nicor currently indicates this program will not be cost-effective. However, if they had 19 

included electric or other benefits, perhaps it would have passed the cost-effectiveness 20 

screen. 21 

 22 
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Q. Do you have any other comments related to cost-effectiveness analysis? 1 

A. Yes. Staff Witness Hinman asked the Commission to direct that cost-effectiveness 2 

analysis should be performed by the independent evaluators.
31

 Company Witness 3 

Chaudhry disagrees with Ms. Hinman.
32

 I agree with the Company on this issue. While I 4 

am sensitive to Ms. Hinman’s concerns about potential lack of independence in performing 5 

the ex-post cost-effectiveness analysis, I do not believe this is or is likely to be a significant 6 

problem. As Mr. Chaudhry notes, the Company will bear “the burden of proof as to the 7 

cost-effectiveness of its plan, programs and measures.”
33

 Presumably all analyses work 8 

papers will be available for the SAG parties to critically review. Further, Mr. Chaudhry 9 

suggests that the Company would allow the “independent evaluator to review and 10 

comment on the Company's analysis.”
34

 I believe this provides sufficient assurance that the 11 

cost-effectiveness analysis will be done properly and will be transparent enough to 12 

undergo sufficient scrutiny. 13 

 14 

Q. Despite your statements above, why does this matter? 15 

A. Evaluation, measurement and verification (“EM&V”) resources are capped by 16 

Section 8-104 at 3% of portfolio spending. This is already a constraint on sufficient 17 

evaluation resources, in my view. Many jurisdictions spend more in the range of 5% of 18 

program budgets on EM&V. While I have no problem with independent evaluators 19 

actually performing the cost-effectiveness analysis, I believe numerous parties or 20 

consulting contractors can perform this task properly and other parties can review the 21 

                                                 

 

31
 Staff Ex. 1.0 at 9-10. 

32
 Nicor Ex. 9.0 at 2-3. 

33
 Nicor Ex. 9.0 at 3. 



AG Exhibit 2.0 

 29 

work. Therefore, regardless of who actually performs the analysis, I encourage the 1 

Commission to identify this analysis as outside of the core EM&V functions that must be 2 

covered within the 3% spending cap. 3 

 4 

(VII.) BES Program  5 

 6 

Q. Explain your concerns regarding the BES Program. 7 

A. In Nicor’s Plan, it estimates that the cost-effectiveness of its proposed BES 8 

program is a benefit-cost ratio of 0.86.
35

 In other words, it does not expect it to be cost-9 

effective. In my direct testimony, I questioned the wisdom of offering this program given 10 

the projection that it would not be cost-effective. I further pointed out that the primary 11 

reasons Nicor listed as to why a non-cost-effective program might be pursued do not apply 12 

to the BES program, which only provides savings for a single year and does not rely on 13 

market-based strategies. Finally, I suggested that if Nicor could combine this program with 14 

ComEd’s behavioral program that might make it more valuable and cost-effective.
36

  15 

In rebuttal Nicor Witness Jerozal characterizes the BES program as a “pilot” effort, 16 

and indicates the Company is open to soliciting new ideas, potentially targeting under-17 

served or otherwise non-traditional customers, and potentially new vendors. He believes it 18 

is important that this program be offered to test out potential strategies that may be pursued 19 

more aggressively in future years: 20 
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 Id. 

35
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While many behavioral programs target only high use customers, Nicor Gas 1 

plans to explore other options through a request for proposal (“RFP”) 2 

process, and to seek new ideas on how to further modify BES to target 3 

apartment dwellers and other non-traditional customers that may be 4 

underserved by the EEP. This will provide important feedback to Nicor Gas 5 

on possibly developing and enhancing its BES program.
37

 6 

 7 

Q. How do you respond to Mr. Jerozal’s argument? 8 

A. I appreciate Mr. Jerozal’s clarifications. It was not clear to me from the Plan that 9 

this BES effort, which is much smaller than Nicor pursued in PY3, was intended as a pilot 10 

to explore potential new strategies.
38

 Given this information, I would conditionally support 11 

Nicor issuing its RFP and soliciting new and innovative ideas to address residential 12 

behavioral opportunities more broadly and cost-effectively. I believe it may be worthwhile 13 

to test various strategies, potentially with new vendors. However, because these types of 14 

programs provide little persistence of savings, and can be implemented later if desired with 15 

relatively little ramp-up time, I suggest that it does not make sense to spend scarce energy 16 

efficiency funds on this program unless there is at least an expectation that it will provide 17 

cost-effective savings. That Nicor is explicitly planning to solicit new and innovative ideas, 18 

but has set the bar so low as to assume no idea or proposal it gets will be cost-effective, is 19 

inappropriate. I encourage the Commission to stress the importance of attempting to 20 

deliver a program that is cost-effective, and to direct potential bidders in its RFP to put 21 

forth cost-effective proposals. If this is simply not possible, then Nicor should pursue other 22 

resources with these funds. 23 

 24 
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Q. Does this conclude your testimony? 1 

A. Yes. 2 


