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I. INTRODUCTION 

Prairie Point Energy, L.L.C. d/b/a Nicor Advanced Energy LLC (“NAE”), through its 

attorneys, Rooney Rippie & Ratnaswamy LLP, and pursuant to Section 5-40 of the Illinois 

Administrative Procedure Act (5 ILCS 100/5-40), submits these Verified Initial First Notice 

Period Comments regarding proposed Part 470 of the Rules of the Illinois Commerce 

Commission (“Commission”) attached as an Appendix to the Commission’s First Notice Order 

in ICC Docket No. 12-0456 dated November 6, 2013 (“First Notice Order”), and published in the 

December 27, 2013, Illinois Register, Volume 37, Issue 52 (“Proposed First Notice Rule”). 

NAE has been a certified alternative retail gas supplier (“ARGS”) providing competitive 

gas supply service to retail customers in the state of Illinois since 2006.  In May of 2011, NAE 

entered into an agreement providing Dominion Retail, Inc. (“Dominion Retail”), a certified 

alternative retail electric supplier (“ARES”) in the state of Illinois, a license for use of the Nicor 

ElectricSM trademark.  NAE has been a strong supporter of legislative, rulemaking, and other 

Commission efforts to promote and foster competitive retail supply markets in Illinois.  Such 

efforts allow suppliers to compete on a level playing field so as to maximize innovative and cost 

effective choices for end user customers. 
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Municipal aggregation of electric supply has been a significant factor in the development 

of a competitive retail electric supply market in Illinois.  While the Legislature provided special 

legislative tools to facilitate municipal aggregation, including access by Governmental 

Aggregators to customer confidential information and the ability to enroll customers via 

municipal aggregation programs on an opt-out basis, it did not grant electric suppliers choosing 

to compete through the municipal aggregation process a preference over suppliers choosing to 

compete through other marketing channels.  Thus, it is imperative that a level playing field be 

maintained that does not provide Aggregation Suppliers an unfair competitive advantage over 

suppliers choosing to compete via other channels.  Specifically, the ability of Governmental 

Aggregators to obtain confidential customer information should not be transformed into an unfair 

competitive advantage for Aggregation Suppliers.  It is similarly important that Aggregation 

Suppliers be required to honor customers’ competitive choices. 

NAE commends the Commission on its effort to develop a rule that protects and balances 

both consumer and competitive interests.  In particular, NAE applauds the effort to ensure that 

the Proposed First Notice Rule’s provisions do not favor retail electric suppliers (“RES”) 

electing to solicit and enroll customers through a municipal aggregation process over RES 

utilizing direct marketing approaches.  The Proposed First Notice Rule reflects a discrete set of 

edits and modifications to the proposed rule attached to the Administrative Law Judge’s (“ALJ”) 

Proposed First Notice Order dated June 26, 2013 (“PO” or “Proposed Order”).  NAE supported 

the proposed rule attached to the Proposed Order (“PO First Notice Rule”); and many other 

parties took a similar view.  While most of the changes to the PO First Notice Rule improved or 

enhanced the proposed rule, the decision to require that Aggregation Suppliers send notice to 

customers who have already elected to receive service from a competitive RES as proposed by 
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Staff of the Commission (“Staff”) is neither needed nor likely to have its intended effect.  

Moreover, this requirement makes it difficult, if not nearly impossible, to achieve the 

competitive neutrality that the rule seeks to achieve because it requires customer specific billing 

information to necessarily be disclosed to Aggregation Suppliers contrary to Section 16-122 of 

the Illinois Public Utilities Act (“PUA”), 220 ILCS 5/16-122, and Section 1-92 of the Illinois 

Power Agency Act (“IPA Act”), 20 ILCS 3866/1-92.  NAE proposes that this change be 

reversed.  At a minimum, additional protections are required if this change is retained. 

As explained herein, NAE respectfully requests that proposed Part 470 be modified to 

further ensure a level playing field for competitive retail electric suppliers and promote 

continuation of the effective and robust competitive market for retail electric supply in Illinois. 

II. NAE SUPPORTS THE RULE’S PROVISIONS INTENDED TO ENSURE 
COMPETITIVE NEUTRALITY 

As noted by the Commission, the “Proposed Rule seeks to protect customers, bring 

consistency to the aggregation process and ensure competitive neutrality.”1  NAE supports these 

goals, and lauds the inclusion of various provisions to achieve these goals, including the 

following provisions of the Proposed First Notice Rule: 

 Governmental Aggregators must verify that either an ordinance has been adopted 
authorizing an Opt-in Aggregation Program or an ordinance has been adopted and 
a referendum passed authorizing an Opt-out Aggregation Program before the  
electric utility provides certain confidential customer information to the 
Governmental Aggregator.  Proposed Section 470.100. 

 Aggregation Suppliers must establish and follow appropriate protocols to preserve 
the confidentiality of customer-specific information, and limit the use of such 
customer-specific information strictly and only to effectuate the provisions of 
Section 1-92 of the IPA Act, including: (i) not disclosing, using, selling, or 
providing customer-specific information to any person, firm, or entity for any 
purpose outside of the Aggregation Program; (ii) not using the customer-specific 
information to market products other than the service the Aggregation Supplier 

                                                 
1 First Notice Order at 3. 
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has contracted to provide the Governmental Aggregator under the applicable 
Aggregation Program consistent with Section 1-92 of the IPA Act; and (iii) except 
as otherwise needed for record retention requirements, disposing of, deleting, 
and/or destroying, within 30 days of the end of the customer’s or supplier’s 
involvement with the program, all customer-specific information received as a 
result of having been the Aggregation Supplier, and not using customer-specific 
information retained due to record retention obligations to market to customers.  
Proposed Section 470.110. 

These provisions are necessary and fundamental components of the proposed rule that are 

necessary to maintain competitive neutrality. 

III. THE IMPOSITION OF A REQUIREMENT THAT AGGREGATION SUPPLIERS 
PROVIDE A SPECIAL NOTICE TO RES CUSTOMERS CREATES AN 
IMPROPER COMPETITIVE PREFERENCE FOR AGGREGATION 
SUPPLIERS AND IS BASED ON ARGUMENTS THAT WERE INACCURATE, 
INCORRECT, AND CONTRARY TO THE LAW  

As generally noted above, to help ensure competitive neutrality, the PO First Notice Rule 

prohibited an Aggregation Supplier from sending the Section 470.210 customer disclosure to 

RES customers and also required an Aggregation Supplier to destroy or return any customer 

information of RES customers if received:2 

a) The Aggregation Supplier shall not send Section 470.210 customer 
disclosures to RES customers. 

b) The Aggregation Supplier shall destroy, or return to the Governmental 
Aggregator, customer information of RES customers if received from 
Governmental Aggregator. 

The Proposed Order explained that the bases for these requirements were as follows:3 

The Commission does not agree with Staff that notice to RES customers should 
be required if the Aggregation Supplier is sending the notice.  Notably, ICEA 
informs the Commission that “common industry practice to date is for 
governmental entities to only send opt-out letters to customers who are on utility 
bundled supply.”  These customers have chosen a RES supplier already; the 
Commission is reluctant to require this notice to be sent which would require 

                                                 
2 PO First Notice Rule, Section 470.240(a) and (b). 
3 Proposed Order at 45-6. 
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Governmental Aggregators to give information regarding RES customers to their 
competitors - Aggregation Suppliers.  The Commission makes no finding 
regarding to whom the governmental entity must send notice, but the Aggregation 
Supplier should not send disclosures to RES customers or even receive RES 
customer information.  The Proposed Rule also requires that if an Aggregation 
Supplier does receive information of RES customers, it should be returned or 
destroyed.  To find otherwise would unfairly tilt the competitive playing field. 

As explained in the Proposed Order, these provisions were rooted in concerns regarding 

competitive neutrality, and such competitive neutrality will not be achieved under the Proposed 

First Notice Rule.  Aggregation Suppliers will necessarily have to receive information on 

customers taking RES service in order to provide the special notice to RES customers.  Indeed, 

the Commission recommended that Governmental Aggregators issue the notice to avoid this 

problem:4 

 Additionally, while the Commission acknowledges that it does not have 
regulatory control over the Governmental Aggregators, it strongly recommends 
the Governmental Aggregators, not the Aggregation Suppliers, send the 
disclosures to the RES customers.  This course of action would help to alleviate 
any potential customer confusion regarding their current supplier status and would 
eliminate the need for RES customer information to be shared with the 
Aggregation Supplier. 

Further confusing this issue is the fact that the First Notice Order properly reaches the 

conclusion that Aggregation Suppliers need not and should not receive this competitively 

sensitive information in an earlier section of the order:5 

 The Proposed Rule is written so that Governmental Aggregators will be 
able to identify customers on RES supply.  Dominion points out the rationale of 
Governmental Aggregators receiving the information of all retail customers is that 
they need to be able to answer questions; however this rationale does not extend 
to Aggregation Suppliers.  If the Aggregation Supplier receives this information 
from the Governmental Aggregator, then the Aggregation Supplier should destroy 
it immediately.  In no circumstances, for either Opt-in or Opt-out should the 
Aggregation Supplier send notices or marketing regarding Aggregation Programs 

                                                 
4 First Notice Order at 47. 
5 Id. at 19. 
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to customers on RES supply, as discussed further below.  Dominion, in response 
to the ALJ questions, says that the Aggregation Supplier should be responsible for 
insuring that if it receives information of ARES customer it should be deleted.  
The Commission agrees, and the Proposed Rule so requires. 

NAE is not opposed to RES customers receiving notice of an aggregation program, and 

no general prohibition on issuance of such a notice existed in the PO First Notice Rule.  Rather, 

what was prohibited was the ability of the Aggregation Supplier to obtain confidential customer 

information to provide such notice.  Nothing prohibits the Governmental Aggregator from giving 

such notice.  The Commission’s PlugInIllinois Web site already contains links to municipal 

aggregation programs, providing broad dissemination of this information.6  Nothing in the PO 

First Notice Rule prevented an Aggregation Supplier from taking all actions needed to provide 

such a notice short of applying labels with RES customers’ names and addresses and depositing 

such notices in the mail – which final steps could be performed by the Governmental Aggregator 

so as to avoid disclosure of competitively sensitive customer specific billing information to the 

Aggregation Supplier.  Indeed, if a potential customer affirmatively contacts the Aggregation 

Supplier, nothing in the PO First Notice Rule prohibits the Aggregation Supplier from providing 

any type of notice or disclosure to the potential customer in response to that contact. 

In arguing for the rule language that was ultimately inserted in the Proposed First Notice 

Rule, Staff presented the following arguments in its Brief on Exceptions (“BOE”):7 

Staff recommends that the ALJPO and the Rule should be modified to reflect a 
requirement that all residential and small commercial customers receive notice of 
the municipal aggregation. Existing RES customers should be given the same 
opportunity to make an informed decision as to their electric supply choice, and 
should be allowed to participate in municipal aggregation if they so desire. These 
customers have made a choice previously, but that does not indicate whether the 
customer would now want to participate in the municipal aggregation. The 

                                                 
6 See http://www.pluginillinois.org/MunicipalAggregationList.aspx (accessed February 9, 2014). 
7 Staff BOE at 26-7. 
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municipal aggregation program may have features deemed beneficial to some 
existing RES customers. 

 The Proposed Rule, however, leaves open the possibility that existing RES 
customers not even know about the specifics of their community’s aggregation 
program or that they could actually choose to participate in the aggregation 
program. The Proposed Rule prohibits existing RES customers receiving any 
notices to such effect. Staff continues to disagree with such an outcome. Staff is 
very mindful of existing RES customers’ previous choices and its proposed 
Section 470.220(c) ensures that existing RES customers must affirmatively 
choose to join the aggregation program. Furthermore, Section 470.220(c) requires 
aggregation suppliers to verify such a request in the same manner as a RES 
confirms a change in a customer’s selection of a provider of electric service 
pursuant to the Consumer Fraud and Deceptive Business Practices Act. Moreover, 
neither the ALJPO nor the Proposed Rule contains a prohibition against current 
RES customers switching to the Aggregation Supplier. Thus, the ends are 
permissible, but the means to that end, providing complete and accurate customer 
disclosures, is prohibited. 

As noted above, and contrary to Staff’s assertion, the PO First Notice Rule did not 

prohibit existing RES customers from receiving notices regarding the existence of a municipal 

aggregation program or from affirmatively electing to participate in an opt-out municipal 

aggregation program.  Rather, it prohibited the Aggregation Supplier from receiving a list of 

customers that have elected to take RES service to provide such notice.  This competitively 

sensitive information is not available to other market competitors, and the speculation that some 

customers may be unaware of the municipal aggregation program or that a Governmental 

Aggregator would not notify RES customers of the existence of its program through a separate 

notice is no basis to give RES utilizing the municipal aggregation process a competitive 

preference over RES utilizing direct marketing approaches.  Staff does not explain why that real 

and actual competitive harm should be ignored, and overstates the asserted limits and potential 

harm to customers. 

Nor are arguments that the Proposed First Notice Rule prohibits disclosure of the identity 

of the RES germane to this issue.  As just explained, a list of customers on competitive supply is 
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not generally available to all RES and its disclosure would create a competitive advantage for 

Aggregation Suppliers.  As explained in NAE’s Reply Brief on Exceptions (“RBOE”):8 

While the Rule provides that utilities shall not disclose the identity of the RES 
when providing customer-specific data to the Governmental Aggregator (Section 
470.100(a)(2)), a list of customers on RES supply remains highly competitively 
sensitive information.  Such information would allow a supplier to target its 
marketing efforts to a select group of customers that has already demonstrated a 
willingness to switch service and depart from default service given an appropriate 
value proposition.  It would be fundamentally unfair and undermine the 
competitive neutrality of the Rule if an Aggregation Supplier were allowed to 
receive and maintain such information …. 

The First Notice Order adopted Staff’s asserted reasoning for requiring notice to RES 

customers; specifically, “that notice to all residential and small commercial customers, including 

RES customers, is required under the law.”9  The basis on which Staff made this claim is not 

apparent from its BOE, but this assertion is without merit.  Nothing in the PUA requires an 

Aggregation Supplier (i.e., an ARES) to notify all customers of a municipal aggregation offer or 

to make disclosures to customers it is not enrolling.  If such a requirement exists, it must be 

found in Section 1-92 of the IPA Act addressing municipal aggregation programs.10  But no such 

requirement is imposed in Section 1-92 on Aggregation Suppliers.   

Section 1-92(e) of the IPA Act imposes a “duty” on “the aggregated entity,” which 

Section 470.10 of the Proposed First Notice Rule clearly defines as the Governmental 

Aggregator, to provide certain information to residential and small commercial customers if it is 

operating an opt-out program:11 

 (e) If the corporate authorities, township board, or county board operate as 
an opt-out program for residential and small commercial retail customers, then it 

                                                 
8 NAE RBOE at 3-4. 
9 First Notice Order at 47; Staff BOE at 28. 
10 See 20 ILCS 3855/1-92. 
11 20 ILCS 3855/1-92(e). 
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shall be the duty of the aggregated entity to fully inform residential and small 
commercial retail customers in advance that they have the right to opt out of the 
aggregation program. The disclosure shall prominently state all charges to be 
made and shall include full disclosure of the cost to obtain service pursuant to 
Section 16-103 of the Public Utilities Act [220 ILCS 5/16-103], how to access it, 
and the fact that it is available to them without penalty, if they are currently 
receiving service under that Section. 

The law clearly imposes the above-described “disclosure” duty on the Governmental Aggregator 

rather than the Aggregation Supplier.  Further, as described below, applying that duty to 

Aggregation Suppliers would be contrary to other statutory provisions limiting disclosure of 

customer specific information needed to provide such disclosures to Governmental Aggregators.   

Nor is the “disclosure” duty set forth in Section 1-92(e) as expansive as the “notice” 

requirement asserted by Staff.  By its own terms, Section 1-92(e) only applies to governmental 

entities operating an opt-out program, and the context of the disclosure is for customers who will 

be switched if they do not exercise their right to opt-out.  The First Notice Order makes clear, 

and Staff has agreed, that RES customers must “opt-in” to a municipal aggregation program:12 

The Commission agrees that whether an opt-in or opt-out Aggregation Program is 
offered by a municipality, RES customers will have to opt-in.  Although there 
does not seem to be disagreement with this conclusion, it bears repeating.  To find 
otherwise would be improperly breaking the contract between the end-user and 
the RES. 

Thus, not only is the “notice” requirement described in Section 1-92(e) not imposed on 

Aggregation Suppliers, but the intended recipients of that “notice” are customers who need to be 

informed of their right to opt-out, not RES customers who need to opt-in. 

Nor can Staff’s “asserted” notice requirement for Aggregation Suppliers be found in 

other subsections of Section 1-92.  The word “notice” only appears in Section 1-92 four times – 

and never in the context asserted by Staff’s proposed language included in the First Notice 

                                                 
12 First Notice Order at 47. 
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Order.  Subsection (a) of Section 1-92 refers to a notice, but in the context of notice of a 

referendum under general election law.  Id.  Subsection (b) refers to a notice, but only in the 

context of public hearings by a governmental entity to develop a plan of operation and 

governance for an aggregation program.  Id.  There is simply no basis upon which to assert or 

conclude that an Aggregation Supplier is legally required to notify customers who have already 

elected to receive supply service from a competitive RES of the existence of a municipal 

aggregation program. 

Moreover, by requiring an Aggregation Supplier to receive customer specific billing 

information to provide the required notice, the proposed rule contravenes Section 16-122 of the 

PUA and Section 1-92 of the IPA Act.  Section 16-122 only permits disclosure of customer 

specific billing information – such as a customer’s selection of competitive supply service – 

“[u]pon the request of a retail customer, or a person who presents verifiable authorization and is 

acting as the customer's agent ….”13  Section 16-122 specifically prohibits an ARES from 

obtaining customer specific billing information without the customer’s authorization.14 

The exception to Section 16-122 of the PUA contained in Section 1-92 of the IPA Act for 

municipal aggregation programs is limited to governmental entities:15 

Notwithstanding Section 16-122 of the Public Utilities Act and Section 2HH of 
the Consumer Fraud and Deceptive Business Practices Act [220 ILCS 5/16-122 
and 815 ILCS 505/2HH], an electric utility that provides residential and small 
commercial retail electric service in the aggregate area must, upon request of the 
corporate authorities, township board, or the county board in the aggregate area, 
submit to the requesting party, in an electronic format, those account numbers, 
names, and addresses of residential and small commercial retail customers in the 

                                                 
13 220 ILCS 5/16-122(a). 
14 220 ILCS 5/16-122(b) (“[N]o customer specific billing, usage or load shape data shall be 

provided under this subsection unless authorization to provide such information is provided by the 
customer pursuant to subsection (a) of this Section.”). 

15 20 ILCS 3855/1-92(c)(2). 
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aggregate area that are reflected in the electric utility's records at the time of the 
request …. 

The Commission recognized that a RES is not entitled to this information in connection with 

utility disclosure requirements.16  Further, Governmental Aggregators are required to comply 

with the disclosure limitations in Section 16-122 of the PUA for the information they receive.17  

Thus, the requirement for an Aggregation Supplier to provide notice to RES customers is 

contrary to the law and should be eliminated because it requires the improper disclosure of 

customer specific billing information.  

NAE recommends replacement of subsections (a) and (b) of Section 470.240 of the 

Proposed First Notice Rule with the language for those sections contained in the PO First Notice 

Rule. 

IV. IF THE REQUIREMENT FOR AGGREGATION SUPPLIERS TO NOTIFY RES 
CUSTOMERS IS NOT ELIMINATED, ADDITIONAL PROTECTIONS AND 
CLARIFICATIONS ARE NEEDED TO REDUCE THE RESULTING 
COMPETITIVE HARM 

As explained above, NAE believes the requirement for Aggregation Suppliers to provide 

a notice to RES customers is improper and contrary to the law.  In the alternative, and without 

waiving those arguments, NAE proposes the following changes to the Proposed First Notice 

Rule in an effort to reduce the resulting competitive harm that will result from such requirement. 

                                                 
16  First Notice Order at 18-19 (“The IPA Act is clear that Governmental Aggregators get the 

customer list containing all retail customers - both on utility bundled supply and RES supply.  The 
Commission does not agree, however, that Aggregation Suppliers should receive a list that contains the 
information of competitors’ customers.”). 

17 20 ILCS 3855/1-92(c) (“Any corporate authority, township board, or county board receiving 
customer information from an electric utility shall be subject to the limitations on the disclosure of the 
information described in Section 16-122 of the Public Utilities Act and Section 2HH of the Consumer 
Fraud and Deceptive Business Practices Act ….”). 
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A. Aggregation Suppliers’ Receipt and Use of Customer Specific Information to 
Provide Notice to RES Customers Should be Strictly Limited to Providing 
Such Notice and the Information Immediately Returned or Destroyed 

As explained above, nothing in the PUA or the IPA Act establishes a preference for 

municipal aggregation programs over other competitive offers.  The only purpose offered for 

imposition of the requirement that Aggregation Suppliers provide a notice to RES customers is to 

ensure that RES customers are made aware of the specifics of their community’s aggregation 

program and that they could choose to participate in the aggregation program.  This purpose is 

achieved upon issuance of such notice, and no further use or retention of customer specific billing 

information by the Aggregation Supplier should be allowed in this context.   

Further, customer account numbers are not needed for purposes of providing such notice to 

RES Customers – only the customer’s name and address are needed.  As the Commission has already 

determined, RES customers must affirmatively opt-in to an aggregation program regardless of 

whether the municipality offers an opt-in or an opt-out program.18  The only possible purpose for an 

Aggregation Supplier to obtain a customer’s account number is to process the enrollment of a 

customer who has not affirmatively elected to switch suppliers (i.e., a customer subject to automatic 

enrollment through an opt-out program).  Because RES customers are not subject to such automatic 

enrollment, Aggregation Suppliers do not need and should not maintain RES customer account 

numbers if received from an Aggregation Supplier.  An Aggregation Supplier’s receipt of RES 

customer account numbers would only facilitate inadvertent switching or intentional slamming of 

RES customers.  In the event that a RES customer elects to switch to an aggregation program, the 

customer can provide his or her account number when he or she affirmatively elects to enroll 

                                                 
18 First Notice Order at 47. 
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consistent with the allowed enrollment methods specified under Section 2EE of the Consumer Fraud 

and Deceptive Business Practices Act.19   

The proposed rule should be revised to provide that an Aggregation Supplier may not use any 

RES customer account numbers received from a Governmental Aggregator for any purpose, and 

shall immediately destroy or return any RES customer account numbers so received.  The proposed 

rule should also be revised to make clear that any other customer specific information received in 

order to provide notice to RES customers may not be used for any other purpose by the Aggregation 

Supplier, including any further marketing of the services or products provided under the applicable 

Aggregation Program.  The proposed rule should also be revised to make clear that issuance of a 

notice to a RES customer by the Governmental Aggregator or the Aggregation Supplier shall 

constitute the end of the RES customer’s involvement with the program for purposes of the 

obligation to destroy or return customer specific information pursuant to Section 470.110.  

Specifically, NAE proposes the following edits: 

Section 470.110  Protection of Customer Information 

a) To protect the customer-specific information described in Section 
470.100 and to ensure compliance with Section 1-92 of the IPA 
Act, the Aggregation Supplier shall establish and follow 
appropriate protocols to preserve the confidentiality of customer-
specific information, and limit the use of such customer-specific 
information strictly and only to effectuate the provisions of Section 
1-92 of the IPA Act.  The Aggregation Supplier shall ensure that 
these protocols: 

1) provide that the Aggregation Supplier shall not disclose, 
use, sell, or provide customer-specific information to any 
person, firm, or entity for any purpose outside of the 
Aggregation Program;  

2) provide that the Aggregation Supplier shall not use the 
customer-specific information to market products other 
than the service the Aggregation Supplier has contracted to 

                                                 
19 815 ILCS 505/2EE. 
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provide the Governmental Aggregator under the applicable 
Aggregation Program consistent with Section 1-92 of the 
IPA Act; and,  

3) provide that the Aggregation Supplier shall not use any 
RES customer account numbers received from a 
Governmental Aggregator for any purpose, and must 
immediately dispose of, delete, and/or destroy any such 
RES customer account numbers received from the 
Governmental Aggregator; 

4) provide that the Aggregation Supplier shall not use any 
customer specific information received to provide notice to 
RES customers as described in Section 470.240 to market 
products, including the service the Aggregation Supplier 
has contracted to provide the Governmental Aggregator 
under the applicable Aggregation Program, or for any 
purpose other than to provide such notice; and 

5) except as otherwise required by record retention obligations 
imposed by applicable law, within 30 days following: the 
issuance of a notice described in Section 470.240 to a 
customer receiving, or pending to receive, non-aggregation 
RES service, a customer’s opt-out of the Aggregation 
Program, a customer’s exit from the Aggregation Program, 
or the end of the term during which the Aggregation 
Supplier is providing service to the Aggregation Program, 
the Aggregation Supplier must dispose of, delete, and/or 
destroy all customer-specific information in whatever 
format that is in its possession as a result of having been the 
Aggregation Supplier to an Aggregation Program for the 
applicable customer or customers.  The Aggregation 
Supplier may not use customer-specific information 
retained due to record retention obligations to market to 
customers. 

B. The Notice Required by Proposed Section 470.240 Should be More Clearly 
Defined 

The overall structure of the customer notice provisions contained in the Proposed First 

Notice Rule is that general customer disclosure requirements applicable to all programs are 

contained in proposed Section 470.210.  The proposed rule recognizes the authority of 

Governmental Aggregators to provide customer disclosures in accordance with Section 1-92 of 
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the IPA Act by requiring the Aggregation Supplier, prior to enrolling or re-enrolling customers 

under an aggregation program, to either (i) obtain verification that the Governmental Aggregator 

has made disclosures to retail customers as required by Section 1-92 of the IPA Act or (ii) 

provide customer disclosures itself in accordance with the provisions of the proposed rule.  

Additional disclosure requirements applicable to opt-out and opt-in programs are set forth, 

respectively, in proposed Sections 470.220 and 470.230.  Both of these sections continue to 

provide for the ability of the Governmental Aggregator to provide disclosures under Section 1-

92. 

Section 470.240 of the PO First Notice Rule clearly specified that an Aggregation 

Supplier was not to send the Section 470.210 customer disclosures to RES customers.  The First 

Notice Order revised Section 470.240 of the PO First Notice Rule to provide for notice to RES 

customers, but in so doing adopted disclosure language that is ambiguous.  Just like proposed 

Section 470.230, proposed Section 470.240 now contains disclosure requirements that apply “if 

the Aggregation Supplier sends the required disclosures ….”20  In the context of Section 

470.230, this language refers to the disclosures required in Section 470.210.  But the First Notice 

Order states that “Section 470.240 of the Rule requires that existing RES customers receive 

notice that is very different from the notice sent to utility supply customers ….”21  This statement 

would not be correct if the notice to RES customers consisted primarily of the same disclosures 

made to non-RES utility customers.  Given the statement in the First Notice Order, it appears the 

“required disclosures” in Section 470.240 was intended to refer to the disclosures set forth later 

in that same section. 

                                                 
20 Proposed First Notice Rule, Sections 470.230 and 470.240. 
21 First Notice Order at 47. 
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Additional ambiguity is added by inclusion of unconditional exception language -- 

“[u]nless otherwise agreed to with the Governmental Aggregator” – that is in the nature of an 

unconditional regulatory out clause.  As written, nothing in Section 470.240 is binding if the 

Aggregation Supplier and Governmental Aggregator “otherwise agree[].”22  It is not clear why 

this language is included in the proposed rule, and there is no indication the Commission 

intended to provide such an unconditional out clause.  If the intent was to allow a notice issued 

by the Governmental Aggregator to supersede the Aggregation Supplier’s obligation to notify 

RES customers (as strongly recommended by the Commission in the First Notice Order), then 

language to that effect should be included.  Given the loss of competitive neutrality that this 

section necessarily requires, it should not contain language that allows the Aggregation Supplier 

to obtain an additional competitive advantage or deviate from the form of notice to RES 

customers envisioned by the Commission for an Aggregation Supplier. 

Taking the above-stated concerns into account, NAE recommends the following revisions 

to Section 470.240 of the Proposed First Notice Rule: 

Section 470.240  RES Customers 

a) Unless otherwise agreed to with the Governmental Aggregator, if 
the The Aggregation Supplier shall also verify that residential and 
small commercial retail sends the required disclosures, the 
disclosures shall be sent to customers receiving, or pending to 
receive, non-aggregation RES service, have been sent the 
disclosures identified below, as evidenced by a written verification 
from the Governmental Aggregator, or by the Aggregation 
Supplier having sent the disclosures.  The disclosures to customers 
receiving, or pending to receive, non-aggregation RES service and 
shall contain the following information: 

1) Notification that an Aggregation Program is currently on-
going in their municipality, township or unincorporated 
area;  

                                                 
22 Proposed First Notice Rule, Section 470.240(a). 
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2) A disclosure that adequately describes, in plain language, 
the prices, terms and conditions of the products and 
services being offered to the customer; 

3) If the Aggregation Program contains a fee for the early 
termination of the program by customer, the amount of 
such a fee; 

4) A description of the affirmative action necessary for the 
customer to join the Aggregation Program. 

C. The Proposed Rule Should Expressly State that Whether an Opt-In or an 
Opt-Out Program is Offered by a Municipality, RES Customers and 
Customers Who Have Applied for RES Service Will Need to Opt-In  

Since the First Notice Order added back a requirement that notice must be sent to all RES 

customers, the proposed rule should clearly reflect the Commission’s determination that an 

Aggregation Supplier cannot automatically enroll a RES customer in an Opt-Out program.  The 

First Notice Order made clear “that whether an opt-in or opt-out Aggregation Program is offered 

by a municipality, RES customers will have to opt-in.”23  There is no reason for the proposed 

rule to omit this important finding.  NAE proposes that Section 470.240 be modified as follows 

to include disclosure of this important right: 

4) Notification that whether an opt-in or opt-out Aggregation 
Program is offered by a municipality, RES customers can 
only be switched to the Aggregation Program if they elect 
to opt-in; and 

5) A description of the affirmative action necessary for the 
customer to join the Aggregation Program. 

                                                 
23 First Notice Order at 47. 
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V. OTHER DEFICIENCIES IN THE PROPOSED RULE 

A. Customers Pending to Receive RES Service 

A residential or small commercial customer who has elected to receive electric supply 

service from an ARES does not immediately begin receiving service from the ARES upon 

completion of one of the allowed enrollment verification methods set forth in Section 2EE of the 

Consumer Fraud and Deceptive Business Practices Act.24  While the enrollment process is not 

instantaneous, such customers have made a choice and entered into valid, binding contracts with 

an ARES.  These customers should be treated as RES customers for purposes of the proposed 

rule, and the proposed rule acknowledges and contemplates the existence such customer status.25  

However, such status is only recognized and referred to in Section 470.240 of the Proposed First 

Notice Rule. 

Section 470.100 of the Proposed Rule attached to the First Notice Order addresses 

information to be provided to a Governmental Aggregator by a utility.  Residential and small 

commercial customers that have applied to receive RES service were removed from information 

that a utility is to provide to a Governmental Aggregator.  Specifically, the First Notice Order 

made the following changes to Section 470.100 of the Proposed Rule attached to the Proposed 

Order:26 

The electric utility shall provide to the Governmental Aggregator, in electronic 
format, the following: 

*  *  * 

2) the account numbers, names, and addresses of every all residential 
and small commercial retail customer customers that receive RES 

                                                 
24 815 ILCS 505/2EE. 
25 See Proposed First Notice Rule, Section 470.240. 
26 See Proposed Order, Attachment A, Section 470.100 and First Notice Order, Attachment A, 

Section 470.100. 
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Service in the Aggregate Area that receives, or has applied to 
receive, RES service. are reflected in the electric utility’s records at 
the time of the request.  The identification of customers that 
receive RES service, or who have applied to receive RES service, 
shall not include the name of the RES providing such services; and 

3) the account numbers, names, and addresses of every all residential 
and small commercial retail customer in the Aggregate Area that 
receives, or has applied to customers that receive, utility hourly 
service in the Aggregate Area that are reflected in the electric 
utility’s records at the time of the request. 

At the same time, as discussed above, the First Notice Order added new language to proposed 

Section 470.240 requiring Aggregation Suppliers to ensure that “customers receiving, or pending 

to receive, non-aggregation RES service” receive certain disclosures.  Such information is also 

required to ensure that such customers are not enrolled in an opt-out aggregation program absent 

the customer’s affirmative action to opt-in. 

It is not clear from the First Notice Order why customers who have applied to receive 

RES service were removed as a category of information to be provided to Governmental 

Aggregators under Section 470.100.  Perhaps it was an oversight resulting from the addition and 

reference to the defined term “RES Customer” which was not defined in a manner that includes 

customers who have applied to receive RES Service.  Regardless, the proposed rule’s use of that 

status requires such information to be available to Governmental Aggregators in order to comply 

with the rule.  Accordingly, NAE proposes the following revisions to proposed Section 

470.100(a)(2): 

2) the account numbers, names, and addresses of all residential and 
small commercial retail customers that receive, or have applied to 
receive, RES Service in the Aggregate Area that are reflected in 
the electric utility’s records at the time of the request.  The 
identification of customers that receive RES service, or who have 
applied to receive RES service, shall not include the name of the 
RES providing such services; and 
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B. The Proposed Rule Inconsistently Requires Aggregation Suppliers to Provide 
Notice to RES Customers While Determining that Information Regarding 
Customers Taking RES Service May be Provided Only to Governmental 
Aggregators 

The Commission Analysis and Conclusion Section of the First Notice Order for proposed 

Section 470.100 makes clear that Aggregation Suppliers should not receive a list that contains 

the information of competitor’s customers:27 

 With respect to the question of whether the Governmental Aggregator 
should receive the customer specific information of those on RES supply, the IPA 
Act requires the transfer of information for all retail customers and does not 
prohibit the transfer of customer-specific information of customers on RES supply 
to the Governmental Aggregator.  The Proposed Rule is consistent with this and 
requires the electric utility to provide Governmental Aggregators with the name, 
addresses, and account number of all retail customers as that term is defined in the 
PUA.  In light of the responses to the ALJ’s questions; however, it is apparent that 
the vast majority if not all of the notifications to customers, and the opt-out 
process itself, are being performed by Aggregation Suppliers.  Staff’s Draft Rule 
does not specifically address this and indeed the law does not provide for this.  
The IPA Act is clear that Governmental Aggregators get the customer list 
containing all retail customers - both on utility bundled supply and RES supply.  
The Commission does not agree, however, that Aggregation Suppliers should 
receive a list that contains the information of competitors’ customers.   

Section 470.100 of the Proposed First Notice Rule is consistent with this determination and 

provides only for Governmental Aggregators to receive customer specific information. 

The Proposed First Notice Rule inconsistently requires an Aggregation Supplier to 

provide notice to RES Customers in certain circumstances.  The proposed rule should not require 

Aggregation Suppliers to provide a notice to RES Customers for the reasons indicated above.  

Moreover, the rule is internally inconsistent and requires an Aggregation Supplier to take action 

based on information that it properly decides an Aggregation Supplier may not receive. 

                                                 
27 First Notice Order at 18-19 (emphasis added). 
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VI. CONCLUSION 

WHEREFORE, for all the foregoing reasons, NAE respectfully requests that the 

proposed rule be modified as proposed herein. 
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