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Now Comes Dominion Retail, Inc. (“Dominion”), by its attorneys, and pursuant to the 

notice provided by the Administrative Law Judge of the Illinois Commerce Commission 

(“Commission”), hereby submits these Comments on the First Notice Rule adopted in the 

Commission Order entered on November 6, 2013 and published in the Illinois Register on 

December 27, 2013 

The Commission has done an admirable job of balancing the interests of customers, 

governmental aggregators, and retail electric suppliers (RESs).  Throughout this proceeding, 

Dominion has expressed its concern that the rule ensure that RESs that provide governmental 

aggregation service (“aggregation suppliers”) not be provided with information that would allow 

them to engage in anticompetitive conduct.  The Commission is to be commended for placing 

responsibilities on governmental aggregators and aggregation suppliers that protect customers’ 

choice of supplier and that minimize the opportunity for aggregation suppliers to act in an 

anticompetitive manner.  That goal is succinctly stated in the Order: 

A primary concern for the Commission in promulgating these rules is protecting 
customer-specific information that electric utilities are required to provide to 
Governmental Aggregators pursuant to Section 1-92 of the IPA Act.   

Order at 19. 



The Commission consistently adopted proposals to protect RES customer information.  

Thus, while Dominion reserves the right to provide favorable or unfavorable reply comments on 

modifications other parties may propose in their initial comments on the First Notice Rule, it has 

no comment at this time on the mechanisms established in the First Notice Rule to protect RES 

customer data from being abused by the aggregation supplier.  Dominion still objects however to 

the underlying decision that makes those protections necessary: the definition of utility “retail 

customer”. 

The series of rules designed to protect customer data are necessitated by the 

Commission’s decision to reaffirm its finding in Docket 11-04341 that public utility “retail 

customers” include both utility commodity customers and RES commodity customers.  The 

Commission reaches that faulty conclusion because RES customers receive delivery services 

from their local public utility, thus the Commission believes that they are utility “retail 

customers” for purposes of governmental aggregation. (Order at 12).  That decision results in 

public utilities being required to provide governmental aggregators with sensitive RES customer 

information pursuant to Section 1-92(c)(2)2.  Having created the danger that RES customer data 

could be abused, the Commission attempts to solve that problem with a series of rules it hopes 

are effective against governmental aggregators and aggregation suppliers.  While Dominion 

1   Commonwealth Edison Company, Investigation of Rate GAP pursuant to Section 9-250 of the Public Utilities Act 
ICC Docket No. 11-0434 (Order April 4, 2012). 

2   Notwithstanding Section 16-122 of the Public Utilities Act and Section 2HH of the Consumer Fraud and 
Deceptive Business Practices Act [220 ILCS 5/16-122 and 815 ILCS 505/2HH], an electric utility that provides 
residential and small commercial retail electric service in the aggregate area must, upon request of the corporate 
authorities, township board, or the county board in the aggregate area, submit to the requesting party, in an 
electronic format, those account numbers, names, and addresses of residential and small commercial retail customers 
in the aggregate area that are reflected in the electric utility's records at the time of the request . . . 
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appreciates the Commission’s recognition of the problem and its attempts to solve it, the fact 

remains that this is a problem of the Commission’s own making and it is a problem that is not 

inevitable.  In fact, the faulty definition that leads to the problem is contrary to the IPA Act.   

It should be noted that the Metropolitan Mayors’ Caucus (“MMC”) argues that the 

Commission has no jurisdiction over governmental aggregators.  (“[T]he Commission does not 

have authority over the municipal aggregation process.”  Order at 4.)  MMC’s specific objections 

to the Commission’s jurisdiction are repeated throughout the Order every time the Commission 

attempts to control the activities of governmental aggregators.    Moreover, as noted in the Order, 

the law creating governmental aggregation did not anticipate that governmental aggregators 

would provide customer data to the aggregation suppliers and then rely upon them to undertake 

the delicate role of handling notices and opt-ins and opt-outs: 

Apparently, the practice is that the Governmental Aggregators give the customer 
information to Aggregation Suppliers to send notices and manage the opt-in/out 
process.  This is not the sequence of events laid out in the IPA Act.   

Order at 28. 

Given the unexpectedly important role of aggregation suppliers and the insistence of 

governmental aggregators that the Commission has no authority to regulate them, the 

Commission should take every available step to ensure that sensitive RES customer data is not 

abused.  The best way to prevent the abuse of RES customer data is to prohibit that data from 

being placed in the hands of either the governmental aggregators or aggregation suppliers in the 

first place.  While Section 1-92(c)(2) requires public utilities to provide the governmental 

aggregator with its “retail customer” information, nothing in that provision explicitly requires 

them to provide information about RES customers.  Thus, the issue is whether the Act is 
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referring to the utilities’ supply customers or also customers only receiving delivery services.  

The answer should be the former. 

The IPA Act consistently uses the term “retail customer” to refer to customers purchasing 

utility commodity service.  For example, the references to “retail customer” in Section 1-92 are 

in the context of the “opt-in / opt-out” provisions of the Act.  These provisions could not apply to 

RES customers because the Act cannot invalidate existing RES customer contracts.  The term 

“retail customers” is also used repeatedly in Sections 1-75 and 1-80 of the IPA Act.  In every 

instance “retail customers” is used in the context of public utility procurement of electricity – 

something that public utilities cannot do for the customers of RESs. 

The single time that the IPA Act defined “eligible retail customers” it did not take the 

approach used by the Commission in the First Notice Rule of adopting the definition of retail 

customer provided in Section 16-102 of the Public Utilities Act.  Rather, The IPA Act states: 

“’eligible retail customers’ has the same definition as found in Section 16-111.5(a) of the Public 

Utilities Act.”  20 ILCS 3855/1-75(a). 

The definition in 16-111.5(a) limits eligible retail customers to utility commodity service 

customers.   

“Eligible retail customers" for the purposes of this Section means those retail customers 
that purchase power and energy from the electric utility under fixed-price bundled service 
tariffs, other than those retail customers whose service is declared or deemed competitive 
under Section 16-113 and those other customer groups specified in this Section, including 
self-generating customers, customers electing hourly pricing, or those customers who are 
otherwise ineligible for fixed-price bundled tariff service. 

220 ILCS 16-111.5(a) 
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Thus, in the one instance where the IPA Act explicitly defines “retail customers” it does 

so in a manner that excludes RES customers.  It is absurd to believe that the General Assembly 

intended “retail customers” to mean commodity customers throughout the IPA Act, including its 

use throughout Section 1-92, but then without saying so, intended the use of a different definition 

for purposes of determining which utility customer data must be provided to governmental 

aggregators.  

The notion that the General Assembly intended the term “retail customer” to include RES 

customers became impossible when Section 1-92(c)(2) was amended in 2011.  Public Act 97-

338, effective August 12, 2011 added the requirement that electric utilities provide governmental 

aggregators with retail customer’s account numbers.  The only possible use of those numbers is 

to effectuate an enrollment, which cannot be done if a customer is already receiving service from 

a RES.  The General Assembly would not have required electric utilities to provide information 

that it knew could not be used by the governmental entities.  A court may not interpret a statute 

in such a manner as to render any part of it meaningless. Commonwealth Edison Co. v. Illinois 

Commerce Commission, Id. 398 Ill. App. 3d 510, 523 (2009, 2nd Dist).  Interpreting “retail 

customer” as only including utility commodity customers eliminates that problem because the 

utility would not be required to provide the governmental entity the customer numbers of RES 

customers. 

CONCLUSION 

The best way to protect RES customer data from being abused by aggregation suppliers is 

to keep that data out of their hands.  By improperly defining “retail customer” the Commission 

has placed that data a risk.  The Commission should therefore modify the definition of “retail 
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customer” by substituting “Section 16-111.5(a)” for “Section 16-102” in the definition of “retail 

customer.  The rule would thus read as follows: 

"Retail customer" shall have the same meaning as “eligible retail customer” set forth in 
Section 16-111.5(a) 16-102 of the PUA. 
 

 

Dated:  February 10, 2014 

     Respectfully submitted, 
     Dominion Retail, Inc. 
 
 
     /s/_Stephen J. Moore______________ 
     By: Stephen J. Moore 
 

Stephen J. Moore 
Thomas H. Rowland 
Kevin D. Rhoda      
 
Rowland & Moore LLP 
200 West Superior Street 
Suite 400 
Chicago, Illinois 60654 
(312) 803-1000 (voice) 
(312) 803-0953 (fax) 
steve@telecomreg.com 
tom@telecomreg.com 
krhoda@telecomreg.com 
      
ATTORNEYS FOR Dominion Retail, Inc.  
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CERTIFICATE OF SERVICE 
 
I HEREBY CERTIFY that a copy of Dominion Retail, Inc.'s Initial Comments on First Notice 
Rule has been served upon the parties reported by the Clerk of the Commission as being on the 
service list of this docket, on the 10th day of February, 2014, by electronic mail. 
 
 
     /s/ Stephen J. Moore______________ 
     Stephen J. Moore 
     Rowland & Moore LLP 
     200 West Superior Street 
     Suite 400 
     Chicago, Illinois 60654 
     (312) 803-1000 
     krhoda@telecomreg.com 
      

ATTORNEY FOR Dominion Retail, Inc.  
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