
 
 

BEFORE THE ILLINOIS COMMERCE COMMISSION 
STATE OF ILLINOIS 

 
Illinois Commerce Commission ) 
On Its Own Motion  ) 
  ) ICC Docket No. 12-0456 
Development and adoption of rules ) 
concerning municipal aggregation ) 
 

INITIAL COMMENTS OF THE 
COALITION OF ENERGY SUPPLIERS 

REGARDING THE FIRST NOTICE RULE 
 
 The Coalition of Energy Suppliers ("CES"), by and through its counsel Quarles & Brady 

LLP, and pursuant to the Administrative Law Judge's January 15, 2014 Ruling, respectfully 

submits these Initial Comments regarding the First Notice Rule and First Notice Order of the 

Illinois Commerce Commission ("Commission") concerning Part 470 of Title 83 of the Illinois 

Administrative Code regulating "Governmental Electric Aggregation" (commonly referred to as 

"municipal aggregation") published in the Illinois Register on December 27, 2013.   

I. 

INTRODUCTION 

 CES is a coalition of retail energy providers that has actively participated in the 

competitive energy markets in Illinois and across the country.  CES's members include: Interstate 

Gas Supply, Inc. d/b/a IGS Energy ("IGS Energy") and MidAmerican Energy Company 

("MidAmerican").  IGS Energy is a licensed Illinois Alternative Retail Electric Supplier pursuant 

to the Public Utilities Act ("Act").  MidAmerican operates as an electric utility in Illinois 

pursuant to the Act, and also provides competitive retail electric service to customers outside its 

public utility service area, as provided under Section 16-116 of the Act. 
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 During both the Workshop process as well as through its formal Written Comments and 

Briefs, CES emphasized several fundamental principles that should apply to any rule that the 

Commission adopts regulating municipal aggregation (the "Rule"): 

• Respect Customers' Choices - First and foremost, the Rule should respect 

choices that have been made by customers.  If a customer has made a choice 

regarding electric supply, that choice must be fully respected.  Any rule that 

facilitates tampering with that customer's choice is wholly inappropriate. 

• Minimize Customer Confusion - The Rule should minimize customer confusion.  

Clarity of information is paramount.  "Clarity" requires not only that customer 

communications be clear, but also that communications be made with customers 

only when necessary, given the customer's particular position in the market.  

Thus, when a customer affirmatively has chosen to obtain service from a 

particular retail electric supplier ("RES") prior to implementation of a municipal 

aggregation, no communication should be made to that customer in the context of 

a proposed municipal aggregation program unless requested by the customer, and 

when made must not directly or indirectly "market" the customer to leave its 

chosen RES. 

• Competitive Neutrality - Municipal aggregation is but one of several choices 

open to an electric customer and is not a "preferred" choice under any law or 

Commission policy.  Therefore, the Rule should not confer any competitive 

advantage upon a RES serving a municipal aggregation, and must not impose any 

competitive disadvantage upon any RES not serving a municipal aggregation. 
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• Transparency - Consistent with minimizing customer confusion and allowing the 

Commission to play an appropriate oversight role, the Rule should encourage 

transparency in the municipal aggregation process. 

• Minimization of Anti-Competitive Outcomes - Municipal aggregation should 

not have an adverse impact upon the competitive market generally.  At any given 

moment, municipal aggregation may or may not provide advantageous 

opportunities for customers.  But whether municipal aggregation is advantageous 

should be left to customers to decide; accordingly, nothing about the Rule should 

limit customer choice or "push" customers into an aggregation. 

In general, the First Notice Rule appears to take these principles seriously, and CES 

appreciates that both the First Notice Rule and the accompanying First Notice Order 

communicate an overall commitment to consumer protection, protection of sensitive customer 

information, protection of previously switched RES customers, transparency regarding 

information about aggregation-related agents, and competitive neutrality.  For example, The First 

Notice Order appropriately expresses strong concern to protect customer information and to 

avoid "slamming," noting that "it is the Aggregation Suppliers' receipt of information that could 

enable illegal switching."  (First Notice Order at 19.)  Similarly, the First Notice Order 

appropriately recognizes that municipal aggregation is but one method of customer switching 

contemplated by Illinois law and is not the "preferred" method over the other options.  (See, e.g., 

id. at 8, 17-20, 27-28, 47.)  That approach aligns with the Public Utilities Act and the Illinois 

Power Agency Act.  (See 220 ILCS 5/16-101; 20 ILCS 3855/1-92(e).) 

CES also appreciates that the First Notice Rule incorporates a number of improvements 

suggested by CES and certain other stakeholders that were not included in the Proposed Rule 

attached to the Administrative Law Judge's Proposed Order (the "ALJ's Proposed Rule").  These 
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improvements include requirements for disclosure of payments made by the Aggregation 

Supplier to the Government Aggregator; requirements for clarifying statements on the outside of 

customer mailings to attempt to ensure that customers understand that they are receiving 

information about municipal aggregation; and additional detail regarding limitations on the use 

of customer information for marketing purposes.  (See First Notice Rule §§ 470.110(a)(3), 

470.200(a)(5), 470.210(b)(2).)   

However, the First Notice Rule contains certain modifications to the ALJ's Proposed Rule 

that inappropriately shift the balance in favor of Aggregation Suppliers and threaten to result in 

customer confusion as well as unfair, and potentially illegal, customer switching.  In particular, 

the First Notice Rule imposes a new obligation in Section 470.240 for disclosures about the 

municipal aggregation to be made to previously switched RES customers.  That provision is 

inappropriate, and threatens to muddy the waters for customers rather than bring clarity or 

advance consumer protection.  There is no question that customers who have previously 

switched to a RES should not be swept up in an opt-out aggregation program.  Thus, the Rule 

should establish a clear demarcation to ensure that all parties -- including governmental 

aggregators, aggregation suppliers, non-aggregation suppliers, and, most importantly, customers 

-- understand that when a customer has made a choice to switch, that choice will be respected 

and legally protected. 

By making it clear that previously switched customers should not receive notifications 

regarding a potential municipal aggregation (unless the switched customers request that 

information, of course), the Proposed Order and Proposed Rule established a desirable clear 

demarcation, consistent with the principle of competitive neutrality.  The modification to Section 

470.240 in the First Notice Rule, however, represents an undesirable "step back" from that 

competitive neutrality, and inappropriately tips the scales in favor of aggregation suppliers, 
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through disclosure requirements that will serve no necessary or valid purpose, but may well 

result in customer confusion. 

In sum, although the First Notice Rule contains some substantive improvements over the 

Proposed Rule, the First Notice Rule should be modified in several respects, as discussed further 

herein. 

II. 

THERE SHOULD BE 
NO TERMINATION FEES TO EXIT AN OPT-OUT AGGREGATION 

(Sections 470.210(b)(9) & 470.220) 
 

 Most importantly, the First Notice Rule explicitly should prohibit a cancellation charge 

for a customer who is part of an opt-out municipal aggregation unless the individual customer 

has chosen to be subject to such a fee.  Imposing a "termination fee" or "cancellation charge" 

upon a customer who literally did nothing but nonetheless was switched is inconsistent with 

consumer protection principles, inevitably would lead to customer confusion, and potentially 

could lead to consumers becoming suspicious about municipal aggregation and the competitive 

retail electric market generally. 

 The First Notice Order declines to adopt the language that CES proposed to prohibit early 

termination fees for opt-out municipal aggregations.  (See First Notice Order at 42.)  The First 

Notice Order's approach fails to fully appreciate the potential for substantial customer confusion 

and dissatisfaction in the context of an opt-out aggregation, which is unlike the normal process 

by which a customer chooses a RES. 

 Unlike the normal switching process, in the opt-out municipal aggregation context, a 

customer may be switched even if the customer never saw a single piece of paper about the 

aggregation; never expressed a preference to be included in the aggregation; and never saw, 

much less signed, any document asking that the source of supply of electricity coming into the 
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customer's home be switched.  In fact, a customer may be switched into an opt-out aggregation 

without having any knowledge that the switch is occurring.  Yet, under the First Notice Rule, it 

appears that an Aggregation Supplier would be able to claim that such a customer should be 

made to pay a "termination fee" if that customer decides to exit the aggregation -- even when it is 

an aggregation that the customer never wanted to join and never knew anything about.  

Compounding the problem is the fact that there is no statutory or regulatory cap on the amount of 

that termination fee.  Accordingly, to further the goal of robust consumer protection, the 

Commission should modify the First Notice Rule to include a prohibition on termination fees for 

customers in an opt-out municipal aggregation.  (See CES Br. on Exceptions at 5-8.) 

 The First Notice Order states that "consumer protection can be adequately addressed 

through consumer notices and the Part 412 provisions."  (First Notice Order at 41.)  While 

consumer notices are a cornerstone of consumer protection, in the context of an opt-out 

municipal aggregation, consumer notices only go so far.  For better or worse, consumers do not 

always see such notices, and only in the rarest cases will they be familiar with Part 412.  It is one 

thing to "switch" a customer who never saw a consumer notice and who never affirmatively 

chose to switch.  However, it is wholly another thing to then prohibit such an unknowingly 

switched customer from getting out of the aggregation without paying a termination fee -- a fee 

that is not capped in any way by statute or regulation.  In effect, allowing a termination fee 

means that a customer who did nothing and had no knowledge about the aggregation is now 

placed in jeopardy of having legal action taken by the aggregation supplier to collect an 

uncapped fee about which the customer literally had zero knowledge. 

 The First Notice Order quotes from ICEA's Reply Comments regarding Part 412 

protections that purportedly mitigate concerns, which references the ability of customers "to 

terminate their agreement within ten business days after receipt of their first bill without penalty 
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(412.230)."  (First Notice Order at 41 quoting ICEA Reply Comments at 3.)  However, Part 412 

also requires that the RES affirmatively disclose that there is a termination fee in the contract that 

is then executed by both the customer and the RES.  (See 83 Ill. Admin. Code 412.230.)  Unlike 

the situation where the RES and the customer have executed a contract, a fundamental question 

exists about what "agreement" a customer has with an opt-out aggregation supplier regarding 

contracting away the customer's right to freely choose its supplier and whether that "agreement" 

actually would be enforceable. 

 Under longstanding Illinois law, in order to constitute a contract, an offer must be 

accepted in a manner that "conforms exactly to the offer" and is "unequivocal."  (Mike Schlemer, 

Inc. v. Pulizos, 267 Ill. App. 3d 393, 395 (5th Dist. 1994), citing Whitelaw v. Brady, 3 Ill. 2d 583 

(1954) and Milani v. Proesel, 15 Ill. 2d 423 (1958).)  "An acceptance must be objectively 

manifested, for otherwise no meeting of the minds would occur."  (Rosin v. First Bank of Oak 

Park, 126 Ill. App. 3d 230, 234 (1st Dist. 1984).) 

 These legal rules highlight the precariousness of allowing a termination fee in an opt-out 

municipal aggregation scenario.  Given the law of contracts in Illinois, it seems doubtful that a 

court would conclude as a matter of law that a judgment for a termination fee could be entered 

against a person who never even knew about the aggregation or the contract, where there literally 

is no evidence that the customer made an unequivocal, objectively manifested showing of 

acceptance of any "agreement" with an Aggregation Supplier. 

 The Commission can prevent such a circumstance from arising.  Given the context of an 

opt-out municipal aggregation, which is starkly different from the situation where an individual 

customer affirmatively indicates agreement with terms and conditions of a contract with a RES 

that is subject to the Illinois Consumer Fraud and Deceptive Business Practices Act and 
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Commission regulations, it is well within the Commission's authority to modify the First Notice 

Rule to include a provision prohibiting termination fees. 

 Accordingly, CES suggests the following provision be added to the First Notice Rule: 

A customer taking service as part of an Opt-out Aggregation Program may 
exit the program at any time upon providing appropriate written notice, and 
under no circumstances shall such a customer be charged a termination, 
cancellation, or similar fee or charge of any kind by the Governmental 
Aggregator, the Aggregation Supplier, or any other person or entity.  
However, such a customer shall continue to be responsible for paying all 
applicable charges for service through the aggregation program accrued by 
that customer through the date that it exits the aggregation program.1 

 

III. 
 

NOTICES SHOULD NOT BE SENT 
TO CUSTOMERS WHO ALREADY HAVE 

AFFIRMATIVELY SELECTED THEIR OWN SUPPLIER 
(Section 470.240(a) and (b)) 

 
 The First Notice Rule contains a significant departure from the competitively neutral 

approach embodied in the ALJ's Proposed Rule, to the extent that the First Notice Rule Section 

470.240(a) requires that notices about a potential municipal aggregation be sent to customers 

who have made a previous, personal affirmative decision to switch to a particular RES. 

Respectfully, although there is generally a default perception that providing "more" 

information to customers is generally better, in this instance more information unnecessarily 

violates the fundamental principle of competitive neutrality.  The First Notice Rule's requirement 

in Section 470.240 that disclosures about the municipal aggregation be made to previously 

switched RES customers threatens to muddy the waters rather than bring clarity or advance 

consumer protection. 

                                                 
1 Assuming that the provision precluding termination fees is added to the First Notice Rule, 
provisions regarding disclosure of termination fees (e.g., § 470.210(b)(9)) also should be deleted 
from the First Notice Rule. 
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The First Notice Rule expresses an appropriately strong concern against inappropriate 

customer switching, and reiterates that there is no question that customers who have previously 

switched to a RES should not be swept up in an opt-out aggregation program.  (See First Notice 

Order at 19 ("It is the Aggregation Suppliers' receipt of information that could enable illegal 

switching that drives the need for regulation."); 47 ("In order to ensure that the relationship 

between a customer and his/her chosen RES is respected, the Commission finds that the rules 

need to explicitly state that a customer must not be switched without affirmative action on 

his/her part, consistent with the switching rules.").)  However, in conflict with that approach, the 

First Notice Rule abandons the clear demarcation that was made in the ALJ's Proposed Order to 

ensure that all parties -- governmental aggregators, aggregation suppliers, non-aggregation 

suppliers, and, most importantly, customers -- understand that when a customer has made a 

choice to switch, that choice will be respected and legally protected. 

 By making it clear that RES customers -- i.e., previously switched customers -- should 

not receive notifications regarding a potential municipal aggregation (unless the switched RES 

customers request that information, of course), the ALJ's Proposed Order and the ALJ's Proposed 

Rule established a desirable and appropriate "bright line rule" about customer disclosures, 

consistent with the value of competitive neutrality.  The First Notice Rule, however, represents 

an undesirable "step back" from that competitive neutrality, and inappropriately tips the scales in 

favor of Aggregation Suppliers through disclosure requirements that will serve no necessary or 

valid purpose, but may well result in customer confusion. 

 The First Notice Order suggests that failing to provide a disclosure to a RES customer 

might somehow "penalize" that customer for having entered the competitive market prior to the 

proposed municipal aggregation.  (First Notice Order at 48.)  This concern is highly speculative 

and is counterbalanced by the much less speculative likelihood that customer confusion will be 
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created when a customer who previously made an affirmative choice to switch suppliers receives 

a government-endorsed mailing about a municipal aggregation of which the customer is not a 

part. 

 Accordingly, Sections 470.240(a) and (b) of the First Notice Rule should be revised to 

read as they did in the ALJ's Proposed Rule (subject to the technical modifications that CES 

suggested in its Brief on Exceptions), as follows: 

 Section 470.240  RES Customers 
 

a) Unless otherwise agreed to with the Governmental Aggregator, if tThe 
Aggregation Supplier shall not send Section 470.210, Section 470.220, or 
Section 470.230 customer disclosures to RES customers. sends the required 
disclosures, the disclosures shall be sent to customers receiving, or pending to 
receive, non-aggregation RES services and shall contain the following 
information:  

1) Notification that an Aggregation Program is currently on-going in their 
municipality, township, or unincorporated area;  

2) A disclosure that adequately describes, in plain language, the practices, 
terms, and conditions of the products and services being offered to the 
customer; 

3) If the Aggregation Program contains a fee for the early termination of 
the program by customer, the amount of such a fee;  

4) A description of the affirmative action necessary for the customer to 
join the Aggregation Program.  

 
 

 b) The Aggregation Supplier shall destroy, or return to the 
Governmental Aggregator, customer information of RES customers  
if received from Governmental Aggregator.  Disclosures sent to 
customers receiving, or pending to receive, non-aggregation RES service 
shall not contain a comparison of the proposed aggregation rate to the 
customer's current RES rate. 
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IV. 

THE DEFINITION OF "RES CUSTOMER" SHOULD BE REVISED 
(Section 470.10) 

 
 The First Notice Rule adds a definition of "RES customer."  For clarity, however, the 

definition that CES previously suggested would be preferable, and accords with the language that 

was added to the First Notice Order in Section 470.240(b).  (See CES Br. on Exceptions at 9.)  

Accordingly, it would be appropriate to include the following definition of "RES customer": 

"RES customer" means a customer that receives or has applied to receive non-
aggregation RES Service.  
 

V. 
 

CUSTOMERS SHOULD BE GIVEN 
AT LEAST ONE FULL BILLING CYCLE TO OPT OUT 

(Section 470.220(b)) 
 

 The First Notice Order and First Notice Rule endorse a 21-day period to opt-out of a 

municipal aggregation.  This is a customer-friendly improvement over the 18-day opt-out period 

contained in the ALJ's Proposed Rule.  However, CES respectfully continues to recommend that 

the opt-out period should last at least one full billing cycle from the aggregation disclosure 

postmark date, to allow customers time to better understand their options and the consequences 

of their action or inaction.  (See Appendix A to CES Response Comments at 5; CES Reply 

Comments at 7-8; CES Br. on Exceptions at 11-12.) 

 Certain parties have advocated longer and shorter opt-out periods.  (See, e.g., CNT 

Energy Response Comments at 6 (advocating 21 days); ICEA Response Comments at 6-9 

(advocating 14 days).)  Allowing a longer period will not have a substantial adverse affect on 

any party, but will improve customer protection and will make the Rule more competitively 

neutral. 
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 It is understandable that municipal aggregation can be a source of confusion for many 

customers.  Efforts such as the Commission's pluginillinois.org website reflect appropriate steps 

to educate customers about the issues, but that educational process remains relatively immature.  

Moreover, it is not as if average consumers should be expected to stop their daily lives to 

research the intricacies of a particular municipal aggregation program.  Even a customer 

committed to trying to fully understand the options and the implications of acting (or not acting) 

may find it difficult to spend sufficient time to gather and digest the relevant information.  

Accordingly, allowing at least one billing cycle to elapse to allow a customer to make a decision 

about his or her electric supply is fair and appropriate.  Fairness to customers dictates that a 

reasonable length of time be afforded to opt out of an aggregation program before such 

customers are automatically included the program. 

 Accordingly, CES respectfully requests that Section 470.220(b) be modified to provide 

customers at least a single billing cycle to decide whether to opt out of an aggregation program. 
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VI. 
 

CONCLUSION 

 For the reasons set forth herein, CES respectfully requests that the Commission modify 

the First Notice Rule as set forth herein. 

Date:  February 10, 2014 

 Respectfully submitted, 
THE COALITION OF ENERGY 
SUPPLIERS 
 
 

 By: /s/Christopher J. Townsend 
  Christopher J. Townsend 
Christopher J. Townsend 
Christopher N. Skey 
Adam T. Margolin 
Quarles & Brady LLP 
300 North LaSalle Street 
Suite 4000 
Chicago, IL 60654 
Phone:  (312) 715-5000 
christopher.townsend@quarles.com 
christopher.skey@quarles.com 
adam.margolin@quarles.com 
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