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STATE OF ILLINOIS 

 

ILLINOIS COMMERCE COMMISSION 

 

 

ILLINOIS COMMERCE COMMISSION  ) 

 On its Own Motion     ) 

        ) Docket No. 13-0553 

  vs.      ) 

        ) 

COMMONWEALTH EDISON COMPANY  ) 

Investigation of tariffs approved in    ) 

Docket No. 13-0386      ) 

 

 

 

THE PEOPLE OF THE STATE OF ILLINOIS’ 

REPLY TO COMMONWELATH EDISON COMPANY’S RESPONSE TO  

THE PEOPLE OF THE STATE OF ILLINOIS’ MOTION FOR PARTIAL COLLECTION 

OF REVENUES SUBJECT TO REFUND 
 

The People of the State of Illinois, by and through Lisa Madigan, Attorney General of the 

State of Illinois (“the People”), pursuant to Illinois Supreme Court Rule 335(g) and 83 Ill. 

Admin. Code 200.190, hereby reply to Commonwealth Edison Company’s (“ComEd” or “the 

Company”) Response to the People of the State of Illinois’ Motion for Partial Collection of Rates 

Subject to Refund.   

As discussed below, the Company’s Response misstates well-settled rules related to the 

equitable remedy available to parties under the Public Utilities Act (“the Act”) and Illinois 

Supreme Court Rule 335(g) related to the Commission’s jurisdiction to grant stays or collections 

of rates subject to refund.  The Company’s argument that granting the OAG’s requested relief 

would constitute unlawful retroactive ratemaking is blatantly wrong as a matter of law.  In 

addition, the Company’s claim that Section 16-108.5 of the Act prohibits the Commission 

granting the equitable remedy of collection of rates subject to refund is not supported by the 

language of the statute itself.  Indeed, nothing in the new formula rate law altered the ability of 
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parties’ rights to seek equitable relief from the Commission or the appellate court to ensure the 

status quo or, in the alternative, that rates be collected subject to refund.  Finally, the Company’s 

claim that the OAG Motion offers no new grounds for challenging the Commission’s conclusion 

is belied by the People’s repeated citation to the Illinois Appellate decision upon which the 

Motion is based.  The Commission should reject ComEd’s hollow arguments and grant the relief 

requested in the People’s Motion.   

I. THE PARTIES’ FILING OF NOTICES OF APPEAL HAVE NOT DIVESTED 

THE COMMISSION OF JURISDICTION TO RULE ON THIS MOTION 

The Company’s Response wrongly concludes that the Commission has been divested of 

jurisdiction to enter an order collecting revenue subject to refund.  ComEd Response at 3.  In 

fact, the parties’ filing of notices of appeal has not divested the Commission of its jurisdiction to 

order the equitable relief sought by the People.  As described in greater detail below, the Act 

allows the Commission to retain its jurisdiction. 

The Company argues that appellate jurisdiction attached instanter when the parties filed 

notices of appeals.  ComEd Response at 3.  While the People do not debate this rule, the 

Company’s argument completely overlooks the Commission’s ability to retain jurisdiction in 

certain circumstances, particularly those allowed under Supreme Court Rule 335(g) and Section 

5/10-113 of the Act.  In fact, the Company undoes its own arguments by explicitly 

acknowledging that the Commission retains jurisdiction to stay its own ruling even after a notice 

of appeal has been filed.  ComEd Response at 4, fn. 3.  Moreover, the Commission entered its 

Amendatory Order in Docket No. 11-0280/0281 (Peoples Gas Light & Coke Company, North 

Shore Gas Company – Proposed Increase in Rates) Amendatory Order of March 21, 2012 and 

Revised Amendatory Order of May 16, 2012, authorizing that Rider VBA revenues be collected 

subject to refund, after the filing of the People’s March 1, 2012 Notice of Appeal in that case.  
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Clearly, the Commission did not believe its jurisdiction had been divested by the filing of an 

appeal in that case. 

The heart of the Company’s argument seems to be buried in a footnote, where the 

Company claims that the People disclaimed that they were seeking a stay.  ComEd Response at 

4, fn. 3.  The Company’s argument fails to acknowledge, however, that stay was not an option in 

the instant docket, which is a tariff complaint investigation.  the People’s motion explicitly 

references and discusses Supreme Court Rule 335(g), which specifically states that:   

(g) Stay. Application for a stay of a decision or order of an agency 

pending direct review in the Appellate Court shall ordinarily be 

made in the first instance to the agency. *** The motion shall also 

show the reasons for the relief requested and the facts relied upon, 

and if the facts are subject to dispute the motion shall be supported 

by affidavit. With the motion shall be filed such parts of the record 

as are relevant to the relief sought. Reasonable notice of the motion 

shall be given to all parties to the proceeding in the Appellate 

Court. The court may condition relief under this rule upon the 

filing of a bond or other appropriate security. 

 

Ill. Sup. Ct. R. 335(g).  The People requested that the relevant ADIT-related revenues be 

collected subject to refund 

The purpose of the People’s motion is to protect the financial interests of ratepayers 

during the pendency of the appeal.   “A stay pending appeal is intended to preserve the status quo 

and the fruits of a meritorious appeal where they might otherwise be lost.”  J.S.A. v. M.H., 384 

Ill. App. 3d 998, 1014, 893 N.E. 2d 682, 695 (3d 2008).  Just as a stay operates to maintain the 

status quo, the People’s motion seeks equitable relief that seeks to do nothing more than prevent 

irreparable harm.  As clearly stated by the People in their Motion, collection of the revenues 

derived from the failure to deduct ADIT from the reconciliation balance in the calculation of the 

reconciliation amount is necessary to ensure that ratepayers are not irreparably harmed by the 

collection of those rates prior to an appellate court ruling.  AG Motion at 6.  Refunds are 
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precluded during the pendency of an appeal absent an order from the Commission (see Part II 

below).  

The Commission has the statutory authority to retain jurisdiction to grant the People’s 

requested equitable relief.  

. . . An application for rehearing shall not excuse any corporation 

or person from complying with and obeying any rule, regulation, 

order or decision or any requirement of any rule, regulation, order 

or decision of the Commission theretofore made, or operate in any 

manner to stay or postpone the enforcement thereof, except in such 

cases and upon such terms as the Commission may by order direct. 

 

220 ILCS 5/10-113 (emphasis added).  Section 10-113 authorizes the Commission to provide 

equitable relief in certain situations.  In addition, as previously discussed, Illinois Supreme Court 

rule 335(g) specifically requires parties to request such equitable relief “in the first instance to 

the agency.”  Ill. Sup. Ct. Rule 335(g).   

Finally, the Company labels the relief sought by the People as “substantive changes to the 

2013 Investigation Order.”  ComEd Response at 4, fn. 3.  Contrary to the Company’s 

misinterpretation of the People’s motion, the People are not seeking to make a substantive 

change.  The People are seeking an equitable remedy to prevent irreparable harm.   

II. GRANTING THE RELIEF REQUESTED IN NO WAY VIOLATES THE 

PROHIBITION AGAINST RETROACTIVE  RATEMAKING. 

 

 The Company’s response devotes several pages to detailing Illinois case law that 

addresses the prohibition against retroactive ratemaking – a ratemaking principle the People both 

acknowledged and discussed in their Motion – and when refunds can be authorized.  ComEd 

Response at 4-5, 7-8.  The Company then asserts that that prohibition precludes that Commission 

granting the equitable relief requested in the People’s Motion, which requests a Commission 

order that the additional revenues ComEd collects pursuant to the Commission’s rejection of the 
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AG-proposed accumulated deferred income tax (“ADIT”) adjustment in the calculation of the 

reconciliation under-recovery in Docket 13-0553, and established in rates in this docket, be 

collected subject to refund during the pendency of the OAG’s appeal.  Id. at 6-10.  As discussed 

below, these arguments ignore Illinois case law, Illinois Supreme Court rules and Section 10-113 

and 10-204 of the Public Utilities Act, which specifically envisions the issuance of stays and 

other equitable relief during the appeal of a Commission decision.  220 ILCS 5/10-204. 

A. Requests for Stays or Collection of Rates Subject to Refund are a Permitted 

Exception to the Rule Prohibiting Retroactive Ratemaking. 

 

ComEd’s citations to settled case law on the prohibition against retroactive ratemaking is 

curious, given that no party disputes that the prohibition exists.  Indeed, the People’s Motion 

specifically references and acknowledges the same case law that ComEd cites.  AG Motion at 5.  

Indeed, the People acknowledged that the Commission has already established the rates and that 

“refunds” would not be permitted during the pendency of an appeal, absent a stay or other 

equitable relief.  AG Motion at 5, citing Business and Professional People for the Public Interest 

v. Illinois Commerce Comm’n, 136 Ill.2d 192, 209, 555 N.E.2d 693 (1989) (“BPI I”); Citizens 

Utilities Co. v. Illinois Commerce Comm’n, 124 Ill.2d 195, 207, 529 N.E.2d 510 (1988).  What 

ComEd’s Response disingenuously ignores, however, is that motions for stay or (partial) 

collection of rates subject to refund presented to the Commission exist precisely because of this 

prohibition and constitute an equitable relief that both the Public Utilities Act and Illinois 

Supreme Court rules specifically permit.   

As noted earlier in this Reply, Section 10-113 of the Act specifically permits Commission 

granting stays or other equitable relief such as that requested by the People.  220 ILCS 5/10-113.  

(“An application for rehearing shall not excuse any corporation or person from complying with 

and obeying any rule, regulation, order or decision or any requirement of any rule, regulation, 
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order or decision of the Commission theretofore made, or operate in any manner to stay or 

postpone the enforcement thereof, except in such cases and upon such terms as the Commission 

may by order direct.”)  220 ILCS 5/10-113 (emphasis added).  Likewise, Section 10-204 of the 

Public Utilities Act specifically envisions the possibility of orders from appellate courts staying a 

Commission order during the pendency of an appeal or ordering that rates be collected subject to 

refund.  220 ILCS 5/10-204(a), (c).  (“The court in case it stays or suspends the rule, regulation, 

order or decision of the Commission in any manner affecting rates or other charges or 

classifications, may in its discretion, also by order direct the public utility affected to pay into 

court, from time to time thereto to be impounded until the final decision of the case or into some 

bank or trust company paying interest on deposits, under such conditions as the court may 

prescribe, all sums of money which it may collect from any corporation or person in excess of 

the sum such corporation or person would have been compelled to pay if the rule, regulation, 

order or decision of the Commission had not been stayed or suspended.”)   

 As noted in the People’s Motion, Supreme Court Rule 335(g) provides that an 

“[a]pplication for a stay of a decision or order of an agency pending direct review in the 

Appellate Court shall ordinarily be made in the first instance to the agency.” Ill. Supreme Court 

Rule 335(g).  In light of this rule, and to the extent that the People seek alternative relief to a 

stay, i.e. collection of revenues subject to refund, the People filed this Motion before the 

Commission.  As noted in the People’s Motion, this Commission has either on its own motion or 

in response to a request from an affected party, stayed its own orders or ordered that rates be 

collected subject to refund.  AG Motion at 11;  See ICC Docket No. 07-0566, Order on Remand 

of February 23, 2012 at 47-48.  See ICC Docket No. 11-0280, 11-0281 (cons.), Amendatory 
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Order of March 21, 2012; Revised Amendatory Order of May 16, 2012.  The People seek only 

the same consideration here.    

As the People’s Motion noted and argued, unless the Commission enters an order that the 

rates collected as a result of its decision rejecting the recognition of ADIT in reconciliation 

balance calculations, ratepayers will be irreparably harmed precisely because of the prohibition 

against retroactive ratemaking.  AG Motion at 5-6.  ComEd cites the case of Independent Voters 

of Illinois v. Illinois Commerce Comm’n, 117 Ill.2d 90, 510 N.E.2d 850 (1987) (“IVI”) for the 

well-settled rule that rates that were approved by the Commission as just and reasonable cannot 

be deemed excessive for the purposes of awarding refunds during the pendency of the appeal, but 

selectively omits the language in the opinion that specifically references the exception to this 

rule: a successful request for a stay (or collection of rates subject to refund).  The IVI Court 

stated:  “This courts has already determined that a Commission-approved rate order cannot be 

deemed excessive for reparations purposes if the Commission found it reasonable and just, 

although it is later set aside by a reviewing court, because section 71 (now Section 10-204) 

provides that the order shall remain in effect during the pendency of an appeal, unless it is stayed 

or suspended.”  IVI, 117 Ill.2d at 98.  ComEd further confuses the law and the Commission’s 

consideration of the People’s Motion by characterizing the equitable relief requested in the 

motion as a requested “‘refund’” or “the unprecedented relief of a refund of excess funds 

collected before the Appellate Court has ruled.”  ComEd Response at 6, 7, 9-10.  To be clear, the 

Motion seeks the collection of ADIT-related revenues that would be deducted from the 

reconciliation balance pursuant to the tariff approved in Docket 13-0553 subject to refund should 

the People prevail before the Appellate Court – something entirely different than a demand for a 

refund.   
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The Commission can and should grant that request for the same reasons it would grant a 

stay – based on the criteria the Commission used when granting the People’s request to collect 

Rider VBA rates subject to refund in Docket No. 11-0280, 0281:  (1) the irreparable harm 

petitioners will suffer if the stay (or collection subject to refund) is denied; (2) the harm to other 

parties that would result from the issuance of a stay (or collection subject to refund); and (3) the 

petitioner’s likelihood of prevailing on the merits. Commonwealth Edison Company, Ill. C.C. 

Docket No. 87-0427; 87-0169; 88-0189; 88-0219; 88-0253 On Remand; 90-0169 Consol., 1993 

Ill. PUC LEXIS 21 (Order, January 8, 1993). See also City of Chicago v. Illinois Commerce 

Comm’n, 133 Ill.App.3d 435 (1st Dist. 1985).   Those are the only relevant questions for the 

Commission to examine as it considers the People’s Motion. 

As the People noted in their Motion, the Appellate Court cannot rule on the People’s 

appeal before several months have passed with the new rates established by the Commission’s 

November 26, 2013 Order (and the December 18, 2013 Order in the instant docket that triggered 

the relevant rate changes, in effect.  An order from the Commission directing ComEd to collect 

revenues related to the Commission’s rejection of the AG-proposed reconciliation ADIT 

adjustment subject to refund pending resolution of an appeal is within the Commission’s 

discretion as an equitable remedy to protect ratepayers during the appellate review of the 

Commission’s Orders.  The requested Commission action is necessary to prevent irreparable 

harm to ComEd customers who would be required to pay millions more in electric delivery 

charges associated with the Commission’s failure to reflect ADIT in the calculation of the 

reconciliation under-recovery, with no opportunity to be made whole.  In no way would that 

Commission-authorized treatment of the ADIT-related rates constitute retroactive ratemaking, as 

ComEd argues. 
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B. Section 16-108.5(d) of the Act in No Way Impacts the Commission’s 

Authority to Authorize Equitable Relief. 

 

ComEd next argues that the formula rate statute, Section 16-108.5(d), specifically 

“underscores that the AG’s retroactive remedy is not authorized.”  ComEd Response at 7.  The 

Company argues that even if the Commission’s decision in Docket No. 13-0553 is reversed 

related to the ADIT conclusion, that any change to the formula (and rates triggered by the change 

to the formula) could only be applied in subsequent annual formula rate update proceedings 

pursuant to Section 16-108.5(d).  This argument, too, is blatantly wrong.  ComEd’s argument 

again implies, as it did in Part I of its Response, that the Commission’s authority under Article X 

has been stripped or modified by the new formula rate provisions.  Of course, this is untrue.   

The new formula rate provisions passed by the General Assembly in 2011, including 

Section 16-108.5(c) and (d), specifically provide that the law in no way impacts the 

Commission’s authority under Article X of the Act – the article in the PUA that sets out both the 

authority of the Commission and procedures to be followed in proceedings before the 

Commission and the Courts reviewing Commission decisions.  See 220 ILCS 16-108.5(d).  

(“The Commission’s determinations of the prudence and reasonableness of the costs incurred for 

the applicable calendar year shall not be subject to reopening, reexamination or collateral attack 

in any other Commission proceeding, case, docket, order, rule or regulation, provided, however, 

that nothing in this subsection (d) shall prohibit a party from petitioning the Commission to 

rehear or appeal to the courts the order pursuant to the provisions of this Act.”) (Emphasis 

added).     

ComEd, in fact, availed itself to its right under Article X of the Act to seek rehearing in 

this docket and in Docket No. 13-0553 pursuant to Section 10-113 of the Act.  ComEd cannot 

have it both ways – formula rates eliminates a party’s rights to seek equitable relief under 
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Section 10-113 of the Act relative to the People’s Motion, but ComEd can seek rehearing under 

the same provision of the Act.   

Just as importantly, nothing in the new formula rate provisions altered the appellate 

framework set forth under the Illinois Supreme Court Rules – another basis for the People’s 

Motion – Illinois law and the remand procedure that any reversal would trigger. See 220 ILCS 

5/16-108.5(d). ComEd’s assertion that any change to the formula rate tariff and any refund 

associated with that change triggered by an appellate court reversal would have to be 

implemented “in subsequent annual update proceedings”, rather than in a remand proceeding, is 

not supported by the plain language of that section of the Act.  Section 16-108.5(d) clearly 

references “[a]ny change ordered by the Commission” – it does not reference appellate decisions 

or reversals. Thus, the provision cited by ComEd, in fact, has nothing to do with the equitable 

relief requested in the People’s Motion. 

C. ComEd’s Attempt to Distinguish the Commission Orders Granting the 

People’s Request to Collect Rider VBA Rates Subject to Refund or a Stay, and the 

People’s Request in This Docket, Should Be Rejected.    

 

ComEd continues its arguments by attempting to distinguish the Commission’s order 

granting the People’s request to collect Rider VBA rates subject to refund in light of the pending 

appeal in Docket 11-0280/0281 and the People’s request in this docket. ComEd Response at 8; 

see also ICC Docket No. 11-0280, 11-0281 (cons.), Amendatory Order of March 21, 2012; 

Revised Amendatory Order of May 16, 2012.    ComEd muddies the waters first by arguing that 

a rider is different than traditional rates.  Id.  This hollow argument should be rejected out of 

hand. 
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The Commission made quite clear in its orders granting the People’s requested relief in 

that docket that it was doing so, not because Rider VBA revenues were collected pursuant to a 

rider, but because ratepayers would be protected during the pendency of the appeal.   

The fact that the VBA revenues came from a rider (rather than traditional rates) was not 

highlighted in the ALJs’ memo as a basis for granting the relief.  Instead, the ALJs examined the 

criteria that are the basis for granting a stay, noting: 

Recent appellate court decisions indicate that the courts 

subject riders to a high level of scrutiny and have an expansive 

view of what constitutes single issue ratemaking. Therefore, there 

is a reasonable likelihood that the AG will prevail in its appeal. 

Taking into account that the AG’s appeal of the Companies’ 2007 

rate case order is still pending, it is unlikely that an as yet unfiled 

appeal of this case will be resolved prior to April 1, 2013. 

Although, a decision in the pending appeal of the VBA pilot rider 

will likely be dispositive of the issue in this case.  

If VBA is found to be illegal sometime after April 1, 2013, 

it is not clear who would be financially advantaged or harmed in 

the absence of a stay. It seems to depend on the weather. The AG’s 

contention is that if gas usage is lower than forecast, ratepayers 

will be required to pay a surcharge they would not have to pay but 

for VBA. The Companies are concerned that they may experience 

a revenue shortfall that they will not be able to make up if a stay is 

entered and Rider VBA is not found to be illegal.  

It seems both sides would be protected if the Commission 

amended the Order to reflect that money due either side from the 

implementation of VBA or, which would be due in the absence of 

Rider VBA, be identified and earmarked for appropriate 

distribution pending a final and un-appealable order from a 

reviewing court on the legality of the Rider. 

 

Memorandum to the Commission, February 23, 2012.  Clearly, the ALJs (and apparently the 

Commission) believed that the People successfully satisfied the criteria referenced above for the 

equitable remedy of ensuring the status quo:  those being, again, (1) the irreparable harm 

petitioners will suffer if the stay (or collection subject to refund) is denied; (2) the harm to other 

parties that would result from the issuance of a stay (or collection subject to refund); and (3) the 
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petitioner’s likelihood of prevailing on the merits. Commonwealth Edison Company, Ill. C.C. 

Docket No. 87-0427; 87-0169; 88-0189; 88-0219; 88-0253 On Remand; 90-0169 Consol., 1993 

Ill. PUC LEXIS 21 (Order, January 8, 1993). See also City of Chicago v. Illinois Commerce 

Comm’n, 133 Ill.App.3d 435 (1st Dist. 1985).   Again, those are the only relevant questions for 

the Commission to examine as it considers the People’s Motion. 

 In addition, the Memorandum specifically cited the Commission’s authority to grant the 

equitable relief requested was rooted in Section 10-113 of the Act, and served as the basis for the 

Commission granting the requested collection subject to refund: 

Section 5/10-113 of the Act provides in part that:  

. . . An application for rehearing shall not excuse any 

corporation or person from complying with and obeying any rule, 

regulation, order or decision or any requirement of any rule, 

regulation, order or decision of the Commission theretofore made, 

or operate in any manner to stay or postpone the enforcement 

thereof, except in such cases and upon such terms as the 

Commission may by order direct. (220 ILCS 5.10-113) 

 

Although there is no case law construing this statutory 

language, it certainly can be read to imply that the Commission has 

the latitude to order that money collected be refundable pursuant to 

a future court order or to fashion other equitable relief in the 

context of a petition for rehearing. 

 

Memorandum to the Commission, February 23, 2012.  Just as it had the authority to grant the 

requested equitable relief in that docket, it is likewise within the Commission’s discretionary 

authority to enter an amendatory order in this docket such that ComEd collect the revenues it 

receives as a result of the failure to deduct ADIT from the reconciliation under- or over-recovery 

subject to refund. 

 ComEd further argues that the Commission’s issuance of a stay in the recent Docket No. 

07-0566 Remand proceeding is irrelevant to the People’s request in this docket.  ComEd first 
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notes that the Commission ordered a refund for the period after the appellate ruling.  ComEd 

Response at 9.  Here again, that was not the basis for the People’s citation to that docket; the 

Motion merely highlighted the fact that the Commission issued a stay in order to protect the 

financial interests of ComEd during the pendency of the appeal.  That is precisely what the 

People seek with their request to collect certain rates subject to refund in this docket.   

III. THE PEOPLE’S MOTION IS NOT SEEKING REHEARING OF THE 

RECONCILIATION ADIT ADJUSTMENT, CONTRARY TO COMED’S CLAIM. 
   

In the final portion of their Response, ComEd complains that the People are attempting to 

re-litigate the reconciliation ADIT adjustment through their Motion.  ComEd Response at 11.  

The Company then rehashes its arguments as to why the Commission’s order in Docket 13-0553, 

and the order in this case implementing the tariff changes correctly decided the issue.  Id.  Here 

again, however, ComEd mischaracterizes the relief requested.   

The AG Motion is not a second request for rehearing.  Rehearing was denied by the 

Commission on January 14, 2013.  The People are within their rights, however, to seek that rates 

be collected subject to refund on this issue.  The standard for reviewing that request is (1) the 

irreparable harm petitioners will suffer if the stay (or collection subject to refund) is denied; (2) 

the harm to other parties that would result from the issuance of a stay (or collection subject to 

refund); and (3) the petitioner’s likelihood of prevailing on the merits. Commonwealth Edison 

Company, Ill. C.C. Docket No. 87-0427; 87-0169; 88-0189; 88-0219; 88-0253 On Remand; 90-

0169 Consol., 1993 Ill. PUC LEXIS 21 (Order, January 8, 1993). See also City of Chicago v. 

Illinois Commerce Comm’n, 133 Ill.App.3d 435 (1st Dist. 1985).   The People’s Motion simply 

requests that the Commission grant the equitable relief which it has the authority to order 

pursuant to Section 10-113 of the Act and Illinois Supreme Court Rule 353(g).   
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The Company finally argues that the AG Motion presents no new grounds “to upset the 

Commission’s careful decision on the ADIT issue”, and proceeds to re-litigate the ADIT 

reconciliation issue again.  ComEd Response at 11-15.  These arguments should be rejected for 

several reasons.  First, again, the People’s Motion does not seek Commission reversal of its 

ADIT-related conclusion.  Instead, it asks that the Commission consider entering an order, 

similar to its Amendatory Order in Docket No. 11-0280/0281, to collect a portion of the rates 

authorized by its order subject to refund.  Second, that Motion, did present new information that 

the Commission should consider in determining the likelihood of the People’s success on appeal 

for purposes of granting the AG Motion – namely the December 2013 Illinois Appellate Court 

decision in Ameren Illinois Company v. Illinois Commerce Comm’n, Slip Op. 4-12-1008, 4-13-

0029 (cons.), dated December 11, 2013 (the “Fourth District Opinion”), which presents new 

controlling law that specifically authorizes the Commission to interpret the relevant portions of 

the Public Utilities Act (“PUA”) – including the recent modifications to Section 16-108.5 

triggered by Public Act 98-0015 (“PA 98-0015”) -- to deduct deferred tax from the reconciliation 

balance prior to calculating interest on that balance, consistent with established regulatory 

principles. The People’s Motion argued that they possessed a reasonable likelihood of prevailing 

on the merits in the appeal, one of the appropriate factors for the Commission to consider when 

ruling on the People’s Motion.  Accordingly, ComEd’s claim that no new information has been 

presented should be dismissed. 

On the due date of this Reply, February 7, 2014, ComEd filed a Motion to Cite 

Additional Authority related to this Motion.  In its Notice of Supplemental Authority, the 

Company notes that on January 28, 2014, the Fourth District of the Illinois Appellate Court 

modified its recent opinion numbered 4-12-10008, 4-13-0029 (cons.), Ameren Illinois Company 
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v. Illinois Commerce Commission, the Fourth District Opinion, to delete the following sentence 

from paragraph 39 of the opinion: 

Although the Modernization Act does not expressly provide for the 

Commission to reduce the rate base by ADIT, the ratemaking 

process under the Modernization Act is ultimately subject to the 

Commission’s discretion and authority to determine whether those 

rates are just and reasonable in accordance with the Commission’s 

practice and law. 

 

ComEd Notice at 1-2.  However, ComEd’s suggestion in its pleading that with this sentence 

deleted, “the Ameren decision provides no reason for the Commission to revisit its holdings 

concerning ADIT in the reconciliation context, and the AG’s motion should be denied” is in 

error; the Company has apparently badly misread both the appellate decision referenced and the 

People’s Motion for Partial Collection of Rates Subject to Refund.  The now-deleted sentence in 

paragraph 39 of the Fourth District Opinion is not the only part of the Opinion that endorses the 

Commission’s “discretion” and “authority” to determine just and reasonable rates under the 

Energy Infrastructure Modernization Act (“EIMA”), and the People’s arguments and references 

to this decision in its Motion as a basis for examining whether the People have a reasonable 

likelihood of prevailing on appeal are still buttressed by the Opinion. 

At paragraph 13 of their Motion, the People noted that the Fourth District Opinion states 

at paragraph 38 that, in the Commission’s Docket No. 12-0293 Order, “the Commission explains 

the statute does not expressly disallow the [deferred income tax] adjustment, but authorizes the 

Commission to exercise its discretion in determining just and reasonable rates.”
1
  The limited 

modification to the Opinion made upon denial of rehearing did not refute the Commission’s 

perspective on its discretion and authority; the Opinion’s very next paragraph, ¶ 39, even as 

                                                           
1
 Although not quoted in the Motion, another portion of paragraph 38 of the Fourth District Opinion states that “[t]he 

Commission contends it is common practice to make ADIT adjustments to a rate base, and the Commission has the 

authority under the Modernization Act to rely on its common practices in determining a just and reasonable rate.” 
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modified, describes and endorses the Commission’s perspective regarding the effect of deferred 

income tax on ratemaking: 

The Commission asserts that ignoring the [deferred income tax] 

figure would . . . allow Ameren to recover an unjust and 

unreasonable rate base that has been inflated by no-cost capital for 

the benefit of Ameren. We agree.  

 

In addition, paragraph 40 of the Fourth District Opinion, cited by the People at paragraph 

14 of the Motion and unchanged by the recent modification, also endorses the Commission’s 

perspective (described in paragraph 38 of the Fourth District Opinion) on its authority to rely on 

common ratemaking practices: 

As it was consistent with the common practice of the Commission 

to include ADIT in the ratemaking process, we conclude the 

Commission did not err by including the ADIT adjustment for 

projected plan additions in its ratemaking calculation.  

 

This sentence, moreover, is clearly based in EIMA, which states that an electric utility 

may not recover above and beyond what would normally be recoverable in an Article IX 

ratemaking case.  220 ILCS 5/16-108.5(c)(6) and (d)(3).  The Appellate Court cited subsection 

(c)(6) in an unmodified portion of paragraph 39 of the Fourth District Opinion. 

The People agree that the Commission cannot rely on the now-withdrawn sentence from 

the Fourth District Opinion, but that sentence should be viewed as surplusage in light of the 

surrounding language and holding of the Opinion.  Whether the now-deleted sentence is included 

in the Fourth District Opinion or not, it is clear that the Appellate Court confirmed that the 

Commission may continue to apply common ratemaking principles, such as adjustments to 

assure that shareholders do not receive a return on deferred income taxes, which represent non-

investor funds.   
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Contrary to ComEd’s Notice of Supplemental Authority, it is simply false to say that “the 

Ameren decision provides no reason for the Commission to revisit its holdings concerning ADIT 

in the reconciliation context, and the AG’s motion should be denied.”   But again, the 

Commission is not being asked to revisit its ADIT-related decision.  It is being asked to provide 

an equitable relief within its authority under the Public Utilities Act so that ratepayer financial 

interests can be protected during the pendency of their appeal.   

 WHEREFORE, The People of the State of Illinois respectfully request that the 

Commission enter an order that provides that the additional revenues ComEd receives pursuant 

to the Commission’s rejection of the AG-proposed ADIT adjustment in the calculation of the 

reconciliation under-recovery in this docket and in Docket No. 13-0553 be collected subject to 

refund pending the outcome of the People’s appeal of the Commission’s November 26, 2013 

Order and January 14 Order in Docket No. 13-0553 denying the People’s rehearing request.     

Respectfully submitted, 

THE PEOPLE OF THE STATE OF ILLINOIS 

By Lisa Madigan, Attorney General 

  

 By:________/s/_________________ 

Karen L. Lusson 

Senior Assistant Attorney General 

Timothy S. O’Brien 

Assistant Attorney General 

Public Utilities Bureau 

100 W. Randolph Street, 11
th

 Floor 

Chicago, Illinois 60601 

Telephone:  (312) 814-1136 (Lusson) 

Telephone:  (312) 814-7203 (O’Brien) 

Facsimile:   (312) 814-3212 

E-mail:  klusson@atg.state.il.us 

E-mail:  tsobrien@atg.state.il.us 

 

Dated:  February 7, 2014  
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