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I. INTRODUCTION AND QUALIFICATIONS 1 

Q. Please state your name and business address. 2 

A. Kevin W. Kirby, 1844 Ferry Road, Naperville, Illinois 60563-9600. 3 

Q. By whom and in what position are you employed? 4 

A. I am employed by AGL Resources, Inc. (“AGLR”) as Vice President, Energy Efficiency 5 

Programs. 6 

Q. On whose behalf are you testifying? 7 

A. I am testifying on behalf of Northern Illinois Gas Company d/b/a Nicor Gas Company 8 

(“Nicor Gas” or the “Company”). 9 

Q. What are your responsibilities as Vice President Energy Efficiency Programs? 10 

A.  I am responsible for energy efficiency programs across all AGLR utilities, including 11 

Nicor Gas. 12 

Q. Please summarize your educational background and experience. 13 

A.  I hold a Master’s degree in Business Administration from Northern Illinois University 14 

and an undergraduate degree from Southern Illinois University.  I began my career at 15 

Nicor Gas in 1984 as a supervisor and have held a variety of regulated and deregulated 16 

utility operations positions, including president of Nicor Energy, general manager of Gas 17 

Construction and senior manager of Customer Contact and Dispatch.  From 2006 until I 18 

assumed my current position in December 2011, I served as vice president, Customer 19 

Care for Nicor Gas where I was responsible for the entire customer care operation, 20 

including energy efficiency.  I am an active member of the American Gas Association. 21 
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Q. Have you testified before the Illinois Commerce Commission (“Commission”) 22 

before? 23 

A. Yes.  I filed testimony in Nicor Gas’ 2008 request for an increase in base rates (Docket 24 

No. 08-0363) and in the rulemaking proceeding relating to the proposed revision of 25 

Illinois Administrative Code Part 280 (Docket No. 06-0703).  In addition, I have testified 26 

before the Commonwealth of Virginia, State Corporation Commission on behalf of 27 

Virginia Natural Gas, Inc. for approval of a natural gas conservation and ratemaking 28 

efficiency plan (Case No. PUE-2012-00118). 29 

II. ITEMIZED ATTACHMENTS 30 

Q. Are you submitting any exhibits with your rebuttal testimony? 31 

A. Yes.  I am sponsoring, and have attached hereto, two exhibits:   32 

• Nicor Gas Exhibit 5.1, which is a spreadsheet of data that I relied upon in calculating 33 
the figures that appear in Section IV of my testimony; and 34 

• Nicor Gas Exhibit 5.2, which is a copy of the internal audit report that was submitted 35 
to the Commission on January 29, 2013 and required in Section D of Rider 30 – 36 
Energy Efficiency Plan Cost Recovery (“Rider 30”). 37 

III. PURPOSE OF TESTIMONY 38 

Q. What is the purpose of your rebuttal testimony? 39 

A. The purpose of my rebuttal testimony is to respond to one of the adjustments to the 40 

Company’s reconciliation of Rider 30 expenses proposed in the direct testimony of 41 

Commission Staff (“Staff”) witness, Ms. Burma C. Jones.  (Jones Dir., Staff Ex. 1.0 42 

(Rev.)).  Specifically, I will address Ms. Jones’ recommendation to disallow certain 43 

Energy Efficiency Plan (“EEP”) wages and benefits.  My testimony explains why this 44 

proposed adjustment is incorrect and why the Commission should not adopt it.   45 
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IV. RESPONSE TO PROPOSED WAGES AND BENEFITS DISALLOWANCE 46 

Q. What wages and benefits does Ms. Jones propose to disallow? 47 

A. Ms. Jones proposes a disallowance of the entire wages and benefits recorded by Nicor 48 

Gas during the reconciliation period for a single employee in the Company’s Energy 49 

Efficiency Department.  (Jones Dir., Staff Ex. 1.0 (Rev.), 3:63-5:100).  Ms. Jones asserts 50 

that these costs should not be recovered through Rider 30 because she believes the 51 

Company is already recovering them through base rates.  (Id.).  52 

Q. Should the Commission adopt Ms. Jones’ proposed wages and benefits 53 

disallowance? 54 

A. No.  Contrary to Ms. Jones’ assertion, Nicor Gas did not recover the wages and benefits 55 

at issue through Nicor Gas base rates during the reconciliation period.  Rather, Nicor Gas 56 

incurred these costs in association with “the wages, salaries, benefits and payroll taxes of 57 

Company employees appointed to positions created after July 10, 2009 that [were] 58 

specifically related to implementation of the [Energy Efficiency] Plan and [Energy 59 

Efficiency] Measures.”  Ill.C.C. No. 16 – Gas, 1st Revised Sheet No. 83.1.   60 

Ms. Jones’ proposal, therefore, is contrary to Nicor Gas’ Commission-approved 61 

Rider 30 as the Company incurred the wages and benefits after July 10, 2009 as provided 62 

for in Rider 30 and in response to legislation requiring the Company to develop and 63 

implement an energy efficiency program.  The Company should be permitted to recover 64 

the wages and benefits at issue under Rider 30 because they were prudently incurred and 65 

relate to energy efficiency measures implemented by Nicor Gas. 66 

Q. In support of her proposed adjustment, Ms. Jones notes that she made similar 67 

proposals in the reconciliation dockets relating to the Company’s Rider 29 – Energy 68 
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Efficiency Plan, Docket Nos. 10-0567 and 11-0667.  (Jones Dir., Staff Ex. 1.0 (Rev.), 69 

4:72-83).  How does Rider 29 differ from Rider 30, which is the tariff at issue in this 70 

proceeding?  71 

A. There are several reasons why Ms. Jones’ reliance on the Commission’s Orders 72 

addressing the reconciliation of the Company’s Rider 29 costs is misplaced.  First, Rider 73 

30 encompasses a larger portion of Nicor Gas’ customers than Rider 29.  For example, 74 

Nicor Gas voluntarily proposed Rider 29 and the related energy efficiency programs as 75 

part of its last rate case in Docket No. 08-0363.  Rider 29 was only applicable to the 76 

Company’s residential (Rate 1) and non-residential (Rates 4 and 74) classes.  Meanwhile, 77 

Rider 30 applies to all of the Company’s rate classes.  78 

Second, subsequent to the Commission’s approval of the Company’s Rider 29, 79 

the Illinois General Assembly amended the Public Utilities Act (the “Act”) to mandate 80 

the implementation of energy efficiency programs by natural gas utilities.  See 220 ILCS 81 

5/8-104.  Although I am not a lawyer, it is my understanding that, among other things, the 82 

new statute establishes energy savings requirements that each natural gas distribution 83 

company must achieve, or otherwise be subject to a fine.  220 ILCS 5/8-104(c).   84 

As a result of the new legislative mandate, the Company proposed Rider 30 as 85 

part of its initial three year EEP in Docket No. 10-0562.  The Commission determined 86 

that Nicor Gas’ proposed Rider 30 complied with the new statute.  As it relates to Staff’s 87 

proposed disallowance, Rider 30 expressly provides for recovery of the wages and 88 

benefits at issue.  In particular, Rider 30 defines recoverable costs to include “the direct 89 

and indirect costs associated with the wages, salaries, benefits and payroll taxes of 90 

Company employees appointed to positions created after July 10, 2009 that are 91 
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specifically related to implementation of the [Energy Efficiency] Plan and [Energy 92 

Efficiency] Measures….”  Ill.C.C. No. 16 – Gas, 1st Revised Sheet No. 83.1.     93 

Q. Ms. Jones states that the Company agreed to accept Staff’s adjustment to wages and 94 

benefits in Docket No. 11-0667.  (Jones Dir., Staff Ex. 1.0 (Rev.), 4:79-80).  Is that an 95 

accurate representation of the Company’s position in that proceeding?  96 

A. No.  Ms. Jones’ statement does not present the entirety of the Company’s position on this 97 

issue.  In that docket, the Commission expressly recognized: 98 

The Final Order in 10-0567, issued on November 28, 2012, adopted 99 
Staff’s proposed adjustments for incentive compensation and wages and 100 
benefits.  In order to reduce the uncertainty of litigation, to conserve 101 
resources, and to simplify the resolution of issues in this proceeding, Nicor 102 
Gas agreed to accept Staff’s adjustments in this proceeding.  It is Nicor 103 
Gas’ position that the resolution of the incentive compensation and 104 
wages and benefits issues in this proceeding should not be treated as 105 
precedential or binding on Nicor Gas in connection with any other 106 
currently pending or future cases.   107 

Northern Illinois Gas Company d/b/a Nicor Gas Company, Docket No. 11-0667 (Order 108 

Mar. 6, 2013), at 4 (emphasis added). 109 

Q. What other support does Ms. Jones provide for her adjustment? 110 

A. She asserts that the wages and benefits at issue were included in the test period costs on 111 

which Nicor Gas’ current base rates are based and that the Company incurred no 112 

additional expense when the employee moved to the Energy Efficiency Department 113 

because the Company did not hire a new employee to fill his former position.  (Jones 114 

Dir., Staff Ex. 1.0 (Rev.), 5:88-97).   115 

Q. Are Ms. Jones’ assertions correct? 116 

A. No. 117 
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Q. Please explain. 118 

A. Her assertions are founded upon the faulty premise that the Company’s actual expenses 119 

incurred during a given year can be tracked, dollar for dollar, with the overall revenue 120 

requirement approved in the Company’s last general rate case.  Put another way, Staff 121 

attempts to link expenditures from 2010-2012 with a revenue requirement established in 122 

2009.  That association simply cannot be made with respect to any of the Company’s 123 

actual expenses incurred in 2010-2012, much less the EEP expenses at issue. 124 

It is my understanding that the Company’s base rates are set in a general rate case 125 

using a revenue requirement approved by the Commission.  That revenue requirement is 126 

determined as a snapshot in time based on the amount of just and reasonable utility 127 

expenses that Nicor Gas is able to support for the representative test year.  Base rates 128 

established in a general rate case do not track and recover actual costs incurred by Nicor 129 

Gas in future periods.  Furthermore, base rates do not assure Nicor Gas that it will earn 130 

any particular rate of return in any year or be able to recover any specific actual expenses 131 

incurred in any year.  In fact, it is purely coincidental that any of the actual expenses 132 

match what was used in a rate case because of the changing variables that impact the 133 

Company’s actual expenses. 134 

Q. Will you please provide some examples of expenses that vary from what was used 135 

during a rate case proceeding? 136 

A. Yes.  For example: 137 

• Over the period March 2010 to May 2011, actual payroll expense for Nicor Gas’ 138 

union negotiated contract for rank-and-file employees increased by about $2.2 million 139 
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as compared to the amount used in the Company’s last rate case (Docket No.  140 

08-0363) (“2008 Rate Case”).  141 

• Over the period March 2010 to May 2011, actual medical insurance expenses 142 

increased almost $0.9 million as compared to the rate case amount.   143 

• Weather almost always will be either warmer or colder than the “normalized” weather 144 

used for ratemaking purposes: thus, actual weather results impact actual booked 145 

revenue.   146 

• Customer counts will be different from what was reflected in the 2008 Rate Case, as 147 

customers come and go from Nicor Gas’ system. 148 

• Similarly, customer usage used to set rates in the 2008 Rate Case fails to incorporate 149 

the extent to which energy efficiency and conservation activities have reduced overall 150 

customer usage.  151 

Q. Ms. Jones’ adjustment also assumes that there must be a new hire in order for the 152 

Company to incur additional expenses associated with the employee transferred to 153 

the Energy Efficiency Department.  (See Jones Dir., Staff Ex. 1.0 (Rev.), 5:91-97).   154 

Is that assumption correct?   155 

A. No.   156 

Q. Did Nicor Gas still experience expenses related to the former position of the 157 

employee at issue in the adjustment after that person became part of the Energy 158 

Efficiency Department? 159 

A. Yes.  The Company continued to incur expenses related to this employee’s former 160 

position. 161 
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Q. Please explain. 162 

A. This person held the position of Senior Manager Program Management, and had the 163 

assigned duties of managing projects related to information system technology 164 

implementation, business process improvements, or a combination of both.  In some 165 

cases, this person led employee or customer change management implementations.  The 166 

work load for this role varied based on the number of projects occurring concurrently or 167 

consecutively, the size or complexity of the projects and other business factors.  During 168 

my time as Vice President of Customer Care for Nicor Gas, I served as an executive 169 

sponsor for many of the above mentioned projects. 170 

Q. Was this single employee the only Nicor Gas employee assigned to this role before 171 

his transfer to the Energy Efficiency Department? 172 

A. No.  As stated above, the workload for this role varied.  There were several Nicor Gas 173 

employees filling these roles and very often third party consultants were also assigned to 174 

this role.  In addition, employees from various business units were sometimes temporarily 175 

assigned to this type of role. 176 

Q. When this employee was transferred to the Energy Efficiency Department, was his 177 

position directly replaced? 178 

A. No.  At the time of the transfer, there were no candidates identified to fill his former role. 179 

Q. Were there any more projects needing his expertise? 180 

A. Yes.  There were multiple projects that began after his transfer and they continue to this 181 

day. 182 
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Q. How were these projects managed without an individual directly filling the position 183 

in question?   184 

A. These subsequent projects were managed with a combination of the following: 185 

• Numerous third party consultants and contractors were hired to manage various 186 

projects (see Nicor Gas Ex 5.1); 187 

• Individuals from various departments were temporarily assigned to the project 188 

management role with their regular position backfilled; and 189 

• At the close of the merger between Nicor Inc. and AGLR in late 2011, the department 190 

was disbanded and a new project management group was formed as a shared service 191 

provider with employees staffed in Illinois and in Georgia managing these types of 192 

projects. 193 

Q. Does this information further demonstrate that Nicor Gas is not “double” 194 

recovering the wages and benefits of the single employee as suggested by Ms. Jones? 195 

A. Yes.  Since 2010, Nicor Gas has undertaken at least eleven projects that were not begun 196 

until after the last rate case test year; thus, one would consider the cost to do these 197 

projects to be excluded from rate base and associated base rates.  In all of these eleven 198 

projects, third party consultants and contractors were hired to help manage these projects.   199 

In addition, one project was complex enough that an employee from the customer 200 

care group was temporarily assigned to help manage the project and that position was 201 

backfilled.  As Nicor Gas Exhibit 5.1 details, Nicor Gas spent close to $16,000,000 202 

dollars for projects that were not included in rate base and associated base rates and, of 203 

this total, over $1,300,000 was used to pay third party consultants or contractors to 204 

perform project management.   205 
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If the single employee had not been assigned to the Energy Efficiency Department 206 

role, he would have managed some of these projects that were performed by these third 207 

parties.  Following Ms. Jones’ logic that the employee’s wages and benefits of 208 

approximately $454,000 were already recovered, and recognizing that Nicor Gas has 209 

incurred over $1,300,000 in costs that have not yet been recovered, then Nicor Gas has 210 

not double recovered the equivalent of the employee’s wages and benefits.   211 

For all of the above reasons, Ms. Jones’ position is incorrect.  Moreover, as will 212 

be discussed in the Company’s briefs, her position rests on improper single issue rate 213 

making.   214 

Q. What is your response to Ms. Jones’ final assertion that nothing in the Company’s 215 

audit report for Rider 30 Plan Year 1 contradicts her theory regarding double 216 

recovery of the wages and benefits?  (Jones Dir., Staff Ex. 1.0 (Rev.), 5:102-6:112). 217 

A. This assertion also is incorrect.  Section D of Rider 30 provides that Nicor Gas is to 218 

perform an annual internal audit of the operation of the rider.  One of the tests to be 219 

conducted as part of the audit is whether the costs being recovered through the rider are 220 

not being recovered through other existing Commission-approved tariffs. 221 

Nicor Gas conducted the required internal audit.  The internal audit report found 222 

that the costs being recovered through Rider 30 for Plan Year 1 are not being recovered 223 

through other existing Commission-approved tariffs.  A copy of that internal audit report 224 

is attached as Nicor Gas Exhibit 5.2. 225 

Q. What is your recommendation? 226 

A. The Commission should not disallow the wages and benefits expended for the purpose of 227 

implementing Nicor Gas’ statutory obligation to implement its EEP.  Nicor Gas has 228 
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followed the Commission’s Order approving Rider 30, and the Company has not sought, 229 

nor does it seek, to double recover these wages and benefits.  230 

V. CONCLUSION 231 

Q. Does this complete your rebuttal testimony? 232 

A. Yes. 233 
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