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M E M O R A N D U M___________________________________________________ 
 
TO: The Commission 
 
FROM: Glennon P. Dolan and D. Ethan Kimbrel, Administrative Law 

Judges 
 
DATE: January 30, 2014 
 
SUBJECT: Commonwealth Edison Company 
 

Annual formula rate update and revenue requirement 
reconciliation authorized by Section 16-108.5 of the Public 
Utilities Act.   
 
Applications for Rehearing filed by Commonwealth Edison 
Company (the “Company” or “ComEd”), the Citizens Utility 
Board (“CUB”) and the Illinois Attorney General (the “AG”)  
 

Recommendation:  Deny the Applications for Rehearing in their entirety.   
______________________________________________________________________ 
 

On January 17, 2014, ComEd and the AG filed Applications for Rehearing.  On 
January 21, 2014, CUB also filed an Application for Rehearing.  For the reasons stated 
herein, the Commission should deny the Applications for Rehearing of ComEd, the AG 
and CUB.   
 
The Applicable Law Regarding Rehearing 
 

The Public Utilities Act provides, in pertinent part, that:  
 
Within 30 days after the service of any . . . order or decision of the 
Commission any party to the action or proceeding may apply for a 
rehearing in respect to any matter determined in said action or proceeding 
and specified in the application for rehearing.   

  
220 ILCS 5/10-113.  This statute further provides that the Commission shall receive and 
consider such application and it “shall grant or deny such application in whole or in part 
within 20 days from the date of the receipt thereof by the Commission.”  Id.  Further, no 
appeal is allowed from any order or decision “unless and until an application for a 
rehearing thereof shall first have been filed with and finally disposed of by the 
Commission.”  Therefore, no party can appeal a Commission order without filing an 
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application for rehearing.  Id.  Additionally, applications for rehearing must state with 
specificity the issues for which rehearing is sought.  83 Ill. Adm. Code 200.880(b).   
 
ComEd’s Application for Rehearing 
 

Rate Base - Functionalization / Use of W&S Allocator 
 

ComEd seeks rehearing of the Commission’s dividing of certain common costs 
between the transmission and distribution functions.  ComEd explains that this process, 
called “functionalization” divided ComEd’s General and Intangible Plant costs and 
certain of its operating expenses, including real estate taxes, between: (1) its formula 
transmission rate established under federal law by FERC and (2) the distribution rates 
established under EIMA  by the Commission.  According to ComEd, the Commission’s 
approach of splitting some of these costs differently than does FERC leaves prudent 
and reasonable costs unrecoverable and is unfair and unlawful.  ComEd seeks 
rehearing to correct the resulting errors in this Docket and in order to preserve its legal 
rights in the pending appeals.  The Order agrees with the AG and Staff and finds that 
ComEd has not sufficiently demonstrated why the Commission should now deviate from 
the allocator it previously deemed to be just and reasonable to use for G&I plant.  The 
Commission fully weighed these arguments in the record that the Company established 
on this issue.  Rehearing is not warranted.   
 

Revenues – Billing Determinants 
 
ComEd also seeks rehearing on the subject of billing determinants.  ComEd 

maintains that the Commission lacks legal authority to substitute projections for 
historical weather-normalized billing determinants.  Further, even if the Commission 
could lawfully replace historical billing determinants with projections, the Order errs by 
ignoring the facts in the record in this case.  ComEd continues that the Order mistakenly 
follows past rulings on the theory that nothing has changed, when the premise for that 
selective updating, whatever its merits in past cases, has been shown by new evidence 
in this case to be false.  ComEd also seeks rehearing on this issue to preserve its legal 
rights in the pending appeals.  The Order accepts Staff and the AG’s proposed 
adjustment to increase the customer billing determinants associated with New Business 
plant for 2013 that the Company has included in rate base.  This is the same 
methodology that the Commission approved in ComEd’s last two formula rate cases, 
Docket Nos. 11-0721 and 12-0321.  The Order finds that the Company provided no 
additional information in this proceeding to justify a change in the methodology already 
approved by the Commission, nor any evidence to warrant any other adjustment to 
sales billing determinants.  Inasmuch as the Commission has adequately contemplated 
the Companies’ arguments in their briefs and testimony, we find that rehearing on this 
issue is also not warranted.   
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Rate Base – Cash Working Capital 
 

ComEd seeks as well rehearing on the subject of the Order’s addition of a 
second cash working capital calculation to the approved rate formula.  According to 
ComEd, not only is that change unlawful, but it serves no useful purpose.  ComEd 
states that the ruling adds material extra work to the calculation of initial rates for the 
rate year when the effect, which is minimal in the first place, will be washed out by the 
later reconciliation of the actual costs of the rate year.  The Order agrees with Staff that 
CWC is another derivative change resulting from the inclusion of filing year projected 
plant additions in the revenue requirement which should be included in the revenue 
requirement.  The Order finds that CWC should be calculated using inputs from the year 
to which it applies such that CWC for the filing year be based on the filing year revenue 
requirement and CWC for the reconciliation year be based on the reconciliation year 
revenue requirement.  The Commission’s decision on cash working capital was logical 
and fully supported by the evidence.  We do not recommend rehearing on this issue.   
 

Recognition of Income Tax Costs of WACC Reconciliation Interest 
 

ComEd filed an application for rehearing on the issue of “grossing up” the 
weighted average cost of capital (“WACC”) that was decided in 13-0553 and applied in 
this docket.  There has been no new arguments or evidence presented by the Company 
on this issue. Therefore, it is recommended denying the application for rehearing on this 
issue.   
 
The AG’s Petition for Rehearing 
 

Rate Base – Accumulated Deferred Income Taxes (ADIT) Adjustment on 
Vacation Pay 

 
The AG argues that the Commission’s decision to reject its adjustment on ADIT 

related to Accrued Vacation Pay is contrary to law, not supported by substantial 
evidence, arbitrary and capricious and beyond the jurisdiction of the Commission, 
contrary to Section 10-201(e)(iv)(A-D) of the Act.  As stated in the CUB Petition for 
Rehearing section of this memo below concerning the same, we do not recommend that 
the Commission grant rehearing on this issue.   
 

Stock Price Discounts 
 

The AG filed an application for rehearing on this issue stating that the evidence it 
presented was ignored in the final order. According to the AG this is ComEd subsidizing 
the cost of stock at the ratepayer’s expense. The AG also argues that it is an incentive 
based offering as it is based on the earnings and performance of Exelon rather than 
achievement of the statutory criteria referenced in the Commission’s Order in 11-0721. 
The conclusion on this issue agreed with the position of ComEd and Staff. In Staff’s 
opinion, the Company demonstrated that the Employee Stock Purchase Plan (“ESPP”) 
is an employee benefit similar to discounted healthcare.  ESPP is available to all 
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qualifying employees and purchase of stock through the ESPP is not dependent on 
employee merit or Company performance.  In Staff’s view, the fact that the cost of this 
particular employee benefit is determined, in part, by using the Exelon stock price does 
not in itself make the plan an incentive compensation plan, nor does the relationship to 
stock price make the ESPP costs otherwise non-allowable.   
 

The AG has not presented any new or additional evidence to warrant rehearing 
on this issue. Therefore, it is recommended that the application for rehearing on this 
issue be denied.   
 

Income Tax Issues 
 

The AG filed an application for rehearing on this issue stating that when 
employees sell the stocks purchased under the ESPP, these transactions create 
income tax expense impacts directly tied to the intrinsic value of Exelon’s stock. The 
conclusion in the final order on this issue agreed with the Company and Staff. According 
to Staff, the record shows that income taxes associated with ESPP are associated with 
the value of the benefit provided.  Here, that benefit is the discount received.  The AG 
and CCI however, improperly conflate the ESPP-related taxes with tax deductions that 
Exelon takes regarding dividends paid on shares of Exelon stock held in employee 
401(k) accounts.  The record shows, however, that the ESPP and employee 401(k) 
accounts are not related and the derivative tax issues presented by them are also 
unrelated.  The record shows that Staff has concluded that the A&G and tax aspects of 
this proposed disallowance were incorrect.   
 

The AG has not presented any new or additional evidence to warrant rehearing 
on this issue. Therefore, it is recommended that the application for rehearing on this 
issue be denied.   

 
Revenues – Late Payment Revenues related to Transmission 

 
The AG argues that the substantial evidence in the record demonstrates that the 

Commission’s decision to reject its proposal to allocate late payment revenues related 
to transmission is contrary to law, not supported by substantial evidence, arbitrary and 
capricious and beyond the jurisdiction of the Commission, contrary to Section 10-
201(e)(iv)(A-D) of the Act.  Accordingly, the AG request that the Commission grant 
rehearing on this matter.  The Order finds that the Commission previously rejected the 
AG’s proposal to allocate LPCs 100% to delivery service, and the AG has not provided 
sufficient additional evidence in this proceeding to warrant the deviation from past 
Commission practice.  Rehearing is not warranted.   
 

Reconciliation - Deferred Income Taxes on Reconciliation Balance 
 

The AG argues that to the extent that the rates authorized in this docket reflect 
the changes to the formula rate tariff approved by the Commission in Docket No. 13-
0553, it requests that the Commission reconsider its rejection of the OAG-proposed 
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adjustment in that docket, which would recognize the tangible financial benefit 
associated with deferred income taxes and apply interest to the “net-of-tax” 
reconciliation under-recovery.  The AG suggests that reconsideration is particularly 
relevant in light of a recently issued Fourth District Appellate Court ruling in Ameren 
Illinois Company v. Illinois Commerce Comm’n, Slip Op. 4-12-1008, 4-13-0029 (cons.), 
dated December 11, 2013 (the “Fourth District Opinion”).  The proposal to consider and 
change the structure and protocols of ComEd’s formula rate related to the calculation of 
deferred income taxes on reconciliation balance are beyond the scope of this Section 
16-108.5(d) annual update and reconciliation proceeding.  This issue was decided in 
Docket No. 13-0553 where it should be noted that the parties’ petitions for rehearing, in 
light of the Fourth District Opinion, were denied.  The petition for rehearing in this docket 
should also be denied.   
 

The Commission Should Reconsider Its Rejection Of The Use of An Average 
Rate Base in the Return on Equity Collar Calculation.   

 
The AG filed an application for rehearing on the issue of the Commission’s use of 

year end rate base in the return on equity collar calculation decided in 13-0553.  The 
AG had already filed an application for rehearing on this issue in 13-0553 and it was 
denied by the Commission.  The AG has not presented any new information or 
evidence for this docket or for 13-0553 that would warrant rehearing.  Therefore, it is 
recommended that the application for rehearing on this issue be denied.  
 
CUB’s Petition for Rehearing 
 
 Rate Base – Accumulated Deferred Income Taxes (ADIT) Adjustment on 

Vacation Pay 
 

CUB maintains that the Order declines to adopt the adjustment proposed by AG 
witness Mr. Effron, which recognized that the Company adds a deferred debit to rate 
base associated with vacation pay, even though that amount does not actually 
represent investor-supplied funds.  CUB states that because the Order is based on a 
misunderstanding of either the issue or the evidence, the Commission should rehear 
this issue to ensure that it makes the appropriate determination.  The Order agrees with 
Staff and ComEd that the proposal to include ADIT related to capitalized accrued 
vacation pay in rate base should be rejected as there is no additional deferred tax 
liability to recognize.  The Order finds, as the Commission did in Docket No.12-0321, 
that ComEd’s calculation reaches the correct result.  CUB’s arguments were considered 
and rejected by the Commission earlier in this proceeding.  In our opinion they do not 
merit rehearing.   
 

Definition of Rate Year and the Reconciliation Cycle 
 

CUB filed an application for rehearing on the issue of the Definition of Rate Year 
and the Reconciliation Cycle that were not addressed in the Final Order. According to 
CUB, The proper identification of the “Rate Year” (i.e. one calendar year—the first billing 
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day of January through the last billing day of December) is paramount to appropriately 
setting rates.  The Commission’s failure to provide any analysis on this fundamental 
issue in the Order is a serious omission.  Given the importance of this basic definitional 
issue, and the extensive testimony submitted and briefing that took place on it, the 
Order does not make adequate findings to support its position adopting ComEd’s 
proposal, nor is the Order’s decision to adopt that position supported by substantial 
evidence.  These are both grounds for an appellate court to overturn the decision.  See 
2013 IL App (4th) 121008 ¶18.  At a minimum, the Commission should rehear this issue 
to add meaningful discussion and analysis of it in its Order.  Such an analysis would 
make it clear that ComEd’s reconciliation methodology is flawed and is inconsistent with 
the EIMA’s focus on cost projections and cost recovery (including reconciliations) for 
individual, specific years.  ComEd’s focus on the period rates are in effect does not bear 
on its arbitrary designation of “Rate Year.”  See 220 ILCS 5/16-108.5.   

 
This issue was addressed to some degree in docket 13-0553 (ComEd – 

Investigation of tariffs approved in Docket 13-0386). As pointed out by CUB in the 
rehearing application, the parties filed testimony and briefed this issue extensively 
during the initial phase of the case. No new information or evidence was presented by 
CUB on this issue. Therefore, the Application for Rehearing on this issue should be 
denied. If there is a need to amend the Final Order and add more detail, it will be 
presented at the next bench session. 

 
 Accordingly, for the reasons stated herein, the Commission should deny the 
Applications for Rehearing of ComEd, CUB and the AG, in their entirety.   
 
 
GD/DEK:fs 

6 


	Docket No: 13-0318
	Bench:  02/05/14
	Deadline:  02/06/14
	M E M O R A N D U M___________________________________________________
	FROM: Glennon P. Dolan and D. Ethan Kimbrel, Administrative Law Judges
	Applications for Rehearing filed by Commonwealth Edison Company (the “Company” or “ComEd”), the Citizens Utility Board (“CUB”) and the Illinois Attorney General (the “AG”)

