
  

 

STATE OF ILLINOIS  

ILLINOIS COMMERCE COMMISSION 

VILLAGE OF EAST DUNDEE 

v. 

COMMONWEALTH EDISON COMPANY 

Complaint in regard to easement issues in East 
Dundee, Illinois. 

: 
: 
: 
: 
: 
: 

No. 13-0450 

BRIEF ON EXCEPTIONS OF  
COMMONWEALTH EDISON COMPANY 

Commonwealth Edison Company (“ComEd”), respectfully submits this Brief on 

Exceptions (“BOE”) under Section 10-111 of the Public Utilities Act (the “PUA”), 220 ILCS 

5/10-111, 83 Ill. Admin. Code § 200.830, and the Administrative Law Judge’s (“ALJ”) Order 

dated January 22, 2014.  As provided by 83 Ill. Admin. Code § 200.830(b)(1), this BOE includes 

proposed replacement language. 

I. THE COMPLAINT SHOULD BE DISMISSED WITH PREJUDICE 

ComEd commends the ALJ on a thoughtful and well-reasoned Proposed Order.  In 

particular, the Proposed Order correctly finds that the Complaint fails to state any claim for relief 

against ComEd.  It analyzes in detail the various filed Complaints (original and amended), 

ComEd’s Motion to Dismiss and the briefing on it, and the governing substantive law.  It also 

correctly concludes that the Village of East Dundee (the “Village”) has no claim against ComEd.  

As the Proposed Order properly recognizes, “ComEd’s obligation to provide service equitably, 

efficiently and without discrimination does not pertain to the grant of an easement.”  PO at 8.  Thus, 

the Village can allege no duty with respect to granting an easement.  Consequently, ComEd 

“cannot be found to have breached a duty that does not exist.”  PO at 8.  The Proposed Order also 

recognizes that the Village has no interest in the easement itself.  The Complaint does not allege that 

ComEd denied it anything; nor could it have since the party seeking the easement was a private 
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company.  Amended Compl.,1 ¶¶14-15; PO at 8.  Even before showing that the Village sought 

impermissible remedies, the Proposed Order demonstrates that the facts alleged give rise to no 

cause of action entitling it to any remedy.  Under these findings, dismissal with prejudice is 

warranted and the Order should be revised accordingly. 

A complaint should be dismissed with prejudice if it is clearly apparent that the claimant can 

prove no set of facts that would entitle them to recover.  See Illinois Graphics Co. v. Nickum, 159 

Ill. 2d 469, 488 (1994).  In making such determination, the Commission should consider “the 

ultimate efficacy of a claim and whether the plaintiff had previous opportunities to assert his claim.”  

B.T. Explorations v. Stanley, 187 Ill. App. 3d 23, 26 (5th Dist. 1998).   Where a complaint does not 

state a cause of action and the claimant proposed no amendments to its complaint that would 

prevent dismissal, dismissal with prejudice is proper.  Belik v. Bank of America, 373 Ill. App. 3d 

1059, 1065-66 (1st Dist. 2007).   

In Belik, the claimant sought declaratory judgment on a breach of contract claim.  The trial 

court granted the respondent’s 735 ILCS 5/2-615 motion to dismiss with prejudice, finding the 

claimant had failed to state a claim.  On appeal, the First District affirmed the lower court, finding 

that dismissal with prejudice was warranted because the claimant had “never articulated to the 

circuit court any potential amendments” to his complaint, prior to its dismissal, that would “cure its 

defects.” Id. 

  Here, like Belik, the Complaint’s defects, which are well-explained by the Proposed 

Order, are fundamental.  They are not technical or in the form of the pleading; the facts alleged 

simply state no claim against ComEd.  See generally PO at 8-9.  Moreover, where the Belik 

                                                 
1 Complainant filed its Second Amended Complaint after ComEd’s Motion to Dismiss had been fully 

briefed, therefore, ComEd references the Amended Complaint as the operative Complaint. Notwithstanding, the 
Amended Complaint and Second Amended Complaint are identical in all respects except the date each was filed. 
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claimant filed no amended complaint(s), the Village (and its predecessor Complainant, the 

Village’s Mayor) have filed three equally deficient complaints.  Despite its repeated 

amendments, the Complainant has alleged new or different facts that could create a claim.  

Indeed, no such facts exist.  Their amendments have instead addressed the identity of the 

Complainant.  Id; and see Wiedener v. Midcon Corp., 328 Ill. App. 3d 1056, 1061 (5th Dist. 

2002) (dismissal with prejudice affirmed where Plaintiffs had several opportunities to amend and 

the complaints did not materially differ).  The instant case is not a circumstance where “one 

more” amendment could “cure” a technical flaw.  As the Proposed Order accurately identifies, 

the Complaint is not flawed technically.  Rather, it is flawed substantively in that the facts do not 

support a cause of action.  If the Village were to refile its case, the same factual deficiencies 

would remain and litigation costs would be unnecessarily incurred and Commission resources 

would be unnecessarily wasted.   

Accordingly, dismissal with prejudice is proper.  The Proposed Order recommends 

dismissing the matter without prejudice because “there have been no findings on the merits.”  PO 

at 10.  ComEd agrees that the litigation progressed no further than the Motion to Dismiss.  

However, where “it is clearly apparent” that the claimant “can prove not set of facts that entitles 

them to recover,” dismissal with prejudice is appropriate.  Schiller v. Mitchell, 357 Ill. App. 3d 435, 

438-39 (2nd Dist. 2005).  The Proposed Order’s findings clearly articulate that the Village can prove 

no set of facts that would entitle it to recover.  Dismissal with prejudice is therefore appropriate.   

II. PROPOSED REPLACEMENT LANGUAGE 

For the foregoing reasons, the following revision should be made to language appearing 

on page 10 of the Proposed Order: 

The complaint should be dismissed without with prejudice because, as 
there have been no findings on the merits explained herein, it is clearly 
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apparent that the Complainant can prove no set of facts that would entitle 
it to recover.  

The same revision should also be made to Findings and Orderings paragraph (7), and the 

paragraph thereafter should be modified by replacing the word “without” with the word “with.” 

III. CONCLUSION 

ComEd respectfully requests that the Commission revise the Proposed Order in 

accordance with ComEd’s single Exception and, as so revised, be adopted. 

Dated:  February 5, 2014. 
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