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STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 

 
THE PEOPLE OF THE STATE OF ILLINOIS,  ) 
ex. rel. LISA MADIGAN,      ) 
Attorney General of the State of Illinois   ) 
        ) 
Complaint to suspend tariff changes submitted by   )  
Ameren Illinois and to investigate Ameren Illinois Rate  )  
MAPP pursuant to Sections 9-201, 9-250 and 16-108.5 ) Docket No. 13-0501 
of the Public Utilities Act     )   
        ) 
        ) (cons.) 
        ) 
AMEREN ILLINOIS COMPANY    )  
d/b/a Ameren Illinois      )  Docket No. 13-0517 
Revisions to its Formula Rate Structure and Protocols ) 

      
 

RESPONSE TO AIC VERIFIED NOTICE 
OF SUPPLEMENTAL AUTHORITY 

BY THE PEOPLE OF THE STATE OF ILLINOIS 
 

In response to the Verified Notice of Supplemental Authority filed by Ameren Illinois 

Company (“AIC” or “Ameren” or the “Company”), the People of the State of Illinois (“AG” or 

“the People”) renew their request that the Commission revisit the reconciliation balance deferred 

income tax adjustment and the return on equity collar adjustment.  The limited change the Fourth 

District of the Illinois Appellate Court recently made upon denial of rehearing to its opinion, 

Ameren Illinois Company v. Illinois Commerce Commission (the “Fourth District Opinion”), Slip 

Op. No. 4-12-10008, 4-13-0029 (cons.), demonstrates that the Court did not change its holding, 

its reasoning, or its understanding of the facts and established Commission and regulatory 

precedent, policy and practice. 

In further response to AIC’s Verified Notice of Supplemental Authority, the People state 

as follows: 
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1.  On February 3, 2014, Ameren Illinois Company filed its Verified Notice of 

Supplemental Authority in this docket in relation to the Verified Motion To Revisit the ADIT 

Adjustment To Interest on the Reconciliation Balance and the Return On Equity Collar 

Calculation (the “Motion to Revisit”) filed by the People on December 27, 2013.  In its Verified 

Notice of Supplemental Authority, the Company notes that on January 28, 2014, the Fourth 

District of the Illinois Appellate Court modified its recent opinion numbered 4-12-10008, 4-13-

0029 (cons.), Ameren Illinois Company v. Illinois Commerce Commission, the Fourth District 

Opinion, to delete the following sentence from paragraph 39 of the opinion: 

Although the Modernization Act does not expressly provide for the 
Commission to reduce the rate base by ADIT, the ratemaking 
process under the Modernization Act is ultimately subject to the 
Commission’s discretion and authority to determine whether those 
rates are just and reasonable in accordance with the Commission’s 
practice and law. 

 
2.  First, the People thank the Company for its alacrity in alerting the ALJs to the 

Appellate Court’s modification of the Fourth District Opinion.  However, Ameren’s suggestion 

in its Verified Notice of Supplemental Authority that with this sentence deleted, “the claimed 

legal authority for the AG’s argument vanishes”1 because “the now-removed sentence formed 

the exclusive basis for AG’s motion”2 is in error; the Company has apparently badly misread the 

People’s Motion to Revisit and the Fourth District Opinion.  The now-deleted sentence in 

paragraph 39 of the Fourth District Opinion is not the only part of the Opinion that endorses the 

Commission’s “discretion” and “authority” to determine just and reasonable rates under the 

Energy Infrastructure Modernization Act (“EIMA”), and the People’s references to the 

                                                
1 AIC Verified Notice of Supplemental Authority, page 2. 
2 Id. 
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Commission’s “discretion and authority” in paragraphs 11, 13, 14, and 19 of the Motion to 

Revisit are still buttressed by the Opinion. 

3.  At paragraph 7 of their Motion to Revisit, the People noted that the Fourth District 

Opinion states at paragraph 38 that, in the Commission’s Docket No. 12-0293 Order, “the 

Commission explains the statute does not expressly disallow the [deferred income tax] 

adjustment, but authorizes the Commission to exercise its discretion in determining just and 

reasonable rates.”3  The limited modification to the Opinion made upon denial of rehearing did 

not refute the Commission’s perspective on its discretion and authority; the Opinion’s very next 

paragraph, ¶ 39, even as modified, describes and endorses the Commission’s perspective 

regarding the effect of deferred income tax on ratemaking: 

The Commission asserts that ignoring the [deferred income tax] 
figure would . . . allow Ameren to recover an unjust and 
unreasonable rate base that has been inflated by no-cost capital for 
the benefit of Ameren. We agree.  

 
4.  Paragraph 40 of the Fourth District Opinion, cited by the People at paragraph 10 of the 

Motion to Revisit and unchanged by the recent modification, also endorses the Commission’s 

perspective (described in paragraph 38 of the Fourth District Opinion) on its authority to rely on 

common ratemaking practices: 

As it was consistent with the common practice of the Commission 
to include ADIT in the ratemaking process, we conclude the 
Commission did not err by including the ADIT adjustment for 
projected plan additions in its ratemaking calculation.  

 
This sentence, moreover, is clearly based in EIMA, which states that an electric utility 

may not recover above and beyond what would normally be recoverable in an Article IX 

                                                
3 Although not quoted in the Motion to Revisit, another portion of paragraph 38 of the Fourth District 

Opinion states that “[t]he Commission contends it is common practice to make ADIT adjustments to a rate base, and 
the Commission has the authority under the Modernization Act to rely on its common practices in determining a just 
and reasonable rate.” 
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ratemaking case.  220 ILCS 5/16-108.5(c)(6) and (d)(3).  The Appellate Court cited subsection 

(c)(6) in an unmodified portion of paragraph 39 of the Fourth District Opinion. 

5.  The People cited the Fourth District Opinion’s ¶ 38 endorsement of the Commission’s 

view of its discretion at paragraphs 13 and 18 of their Motion to Revisit, in what could be labeled 

the “argument” section of the Motion.  Contrary to Ameren’s Verified Notice of Supplemental 

Authority, it is simply false to say that “the argument sections of the AG’s Motion cite no other 

provision of the Appellate Decision” than the now-deleted sentence.  In fact, the only portion of 

the “argument” sections of the People’s Motion to Revisit, viz. paragraphs 12-19, that refers to 

the now-deleted sentence from paragraph 39 of the Fourth District Opinion is the second 

sentence of paragraph 18 in the Motion to Revisit.  The People agree that the Commission cannot 

rely on the now-withdrawn sentence from the Fourth District Opinion, but that sentence should 

be viewed as surplusage in light of the surrounding language and holding of the Opinion.  The 

same could be said for the Motion to Revisit’s second sentence of paragraph 18, which quotes 

the now-deleted appellate language, with respect to the rest of the Motion.  Whether the now-

deleted sentence is included in the Fourth District Opinion or not, it is clear that the Appellate 

Court confirmed that the Commission may continue to apply common ratemaking principles, 

such as adjustments to assure that shareholders do not receive a return on deferred income taxes, 

which represent non-investor funds. 

6.  Contrary to the Company’s statement in the Verified Notice of Supplemental 

Authority at page 2, the People have not argued in their Motion to Revisit that the Commission 

has discretion and authority “to act contrary to the EIMA whenever it sees fit.”  Rather, the 

People argued, in paragraphs 13 and 18 of the Motion to Revisit, that the absence of express 

statutory authorization under EIMA for a particular ratemaking treatment does not foreclose the 

possibility of such treatment, if needed to effect a revenue requirement based on prudent and 
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reasonable costs.  This principle is supported both by EIMA itself, 220 ILCS 5/16-108.5(c)(6) 

and (d)(3), and by paragraph 38 of the Fourth District Opinion.  Of course, a statutory 

proscription of a particular ratemaking treatment binds the Commission, but Ameren has not 

alleged such a proscription of either adjustment proposed in the People’s Motion to Revisit. 

7.  Other than the now-deleted sentence, neither the holding nor the other excerpts from 

the Fourth District Opinion cited by the People were affected by the recent modification to the 

Opinion, and the force of the People’s arguments in the Motion to Revisit is unchanged.   

WHEREFORE, the People renew their request that the Commission revisit (i) the 

deferred income tax adjustment to the annual reconciliation balance for purposes of calculating 

interest thereon and (ii) the adjustment to use year-average rate base in calculating the return on 

equity for the “collar,” notwithstanding the minor change in the Fourth District Opinion.   

 

Respectfully submitted, 

The People of the State of Illinois 
 

By LISA MADIGAN, Attorney General 
 
 

         ________________/s___________________ 
Janice A. Dale 
Susan L. Satter 
Sameer H. Doshi 
Assistant Attorneys General 
Public Utilities Bureau 
Illinois Attorney General’s Office 
100 West Randolph Street, 11th fl. 
Chicago, Illinois 60601 
Telephone: (312) 814-3736 (Dale) 
Telephone: (312) 814-1104 (Satter) 
Telephone: (312) 814-8496 (Doshi) 
Facsimile:  (312) 812-3212 
E-mail: jdale@atg.state.il.us  
E-mail: ssatter@atg.state.il.us 
E-mail: sdoshi@atg.state.il.us 
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