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SURREBUTTAL TESTIMONY 
OF 

MICHAEL MARKS 
 

 
Q. Please state your name and business address. 1 

A. Michael Marks. 1377 Motor Parkway, Suite 401, Islandia, New York 2 

11749. 3 

Q. Are you the same Michael Marks who submitted direct and rebuttal 4 

testimony in this proceeding? 5 

A. Yes, I am. 6 

Q.  Are you including any attachments with your testimony? 7 

A. No, I am not. 8 

Q. What is the purpose of your surrebuttal testimony? 9 

A. I am responding on behalf of The Peoples Gas Light and Coke Company 10 

(“Peoples Gas”) and North Shore Gas Company (“North Shore Gas”) (together, 11 

the “Utilities” or “NSG-PGL”) to the rebuttal testimony of Illinois Commerce 12 

Commission (“ICC” or “Commission”) Staff (“Staff”) witnesses Jennifer L. Hinman 13 

and Dr. David Brightwell, Citizens Utility Board/City of Chicago (“CUB/City”) 14 

witnesses Rebecca Devens and Paul W. Francisco and the Illinois Attorney 15 

General (“AG”) witness Philip Mosenthal.  North Shore Gas/Peoples Gas witness 16 

Edward M. Korenchan will also respond to certain rebuttal testimony.  17 

Additionally, I understand that the Utilities will address certain legal issues in their 18 

briefs, rather than in testimony.  Consequently, the fact that I do not address 19 

certain testimony does not necessarily mean the Utilities agree with that 20 

testimony.  21 



  NS-PGL Ex. 5.0 
 

2 
 

 

Q. How is your surrebuttal organized? 22 

A. I have organized my surrebuttal testimony using topic headings consistent 23 

with the interveners’ testimony.  I have focused on the following key issues: 24 

1. Portfolio Flexibility 25 

2. Adjustable Goals 26 

3. NTG (Net-to-Gross) framework 27 

4. Residential Air Sealing 28 

5. Residential Program Budgets   29 

6. Residential Outreach and Education  30 

7. Multifamily Programs 31 

1. Portfolio Flexibility 32 

Q. Do you agree with the additional restrictions placed on a program 33 

implementer’s ability to adjust and shift program dollars as suggested by 34 

CUB/City Witness Ms. Devens’ (CUB/City Ex.3.0, page 16, lines 333-338)  and 35 

AG Witness Mr. Mosenthal’s rebuttal testimony (AG Ex 2.0, page 3-5) 36 

A.   No.     The Utilities believe that Staff’s proposed oversight to changes in 37 

the structure and spending within the energy efficiency portfolio is appropriate 38 

and allows the NSG-PGL to respond to market changes and ongoing program 39 

needs efficiently (see generally, Staff Ex. 1.0, pages 17-24).    Contrary to 40 

CUB/City Witness Ms. Deven’s rebuttal that the Utilities would have “unfettered 41 

flexibility” (CUB/City Ex. 3.0, line 16, line 338) or AG Witness Mr. Mosenthal’s 42 

statement that the “unlimited flexibility would permit the  Companies to effectively 43 

pursue a different and cheaper plan than was actually approved by the 44 
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Commission” (AG Ex 2.0, page 3, lines 15-16), Staff’s additional proposed 45 

reporting, as accepted by the Utilities, would not allow unfettered or unlimited 46 

flexibility for program changes.   The Utilities will continue, and expand as 47 

ordered,  its quarterly reporting of program results in its energy efficiency plan 48 

docket.   Further, in Order No. 13-0495 (the Commonwealth Edison (“ComEd”) 49 

Energy Efficiency Order) the Commission in rejecting both the AG and CUB 50 

arguments to limit flexibility and approving Staff’s suggested approach as to 51 

portfolio flexibility stated: “if ComEd is indeed abusing its discretion there is 52 

nothing to stop Staff or an Intervenor from bringing this to the Commission’s 53 

attention.” (Order No. 13-0495, page 56).  The Utilities also believe that Staff or 54 

an Intervenor would bring a matter to the Commission’s attention if either North 55 

Shore Gas or Peoples Gas was abusing its discretion to manage its portfolio 56 

appropriately. 57 

2. Adjustable Goals 58 

Q.   Do you agree with CUB/City Witness Ms. Devens’ and AG Witness 59 

Mosenthal’s position that Staff’s and the Utilities’ position to allow for adjustable 60 

energy savings goals, in response to changing Technical Resource Manual 61 

(“TRM”)  and NTG values, should be rejected? 62 

A.   No.  Both CUB/City Witness Ms. Devens’ and AG Witness Mr. Mosenthal 63 

rebuttal testimony implies that if, through the TRM and NTG process certain 64 

measures or programs were found to be poorly performing, because of, for 65 

instance, high levels of free ridership, the Utilities would blithely continue such 66 

inefficient measures and programs, as the Utilities’ energy efficiency goal would 67 
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be adjusted to compensate for a decrease in a TRM or NTG value.  By removing 68 

the risk of a penalty for non-achievement of goal, due to TRM and NTG 69 

adjustments, CUB/City Witness Ms. Devens’ and AG Witness Mr. Mosenthal’s 70 

rebuttal testimony implies NSG-PGL no longer has an incentive to use the 71 

ratepayer revenues collected under Rider EOA, pursuant to 220 ILCS 5/8-104 72 

efficiently and effectively.  This is simply not true.   First, while I’m not an 73 

attorney, I believe that in order for a utility to recover its costs, those expenditures 74 

must be prudently made.  If a measure or program is clearly routinely under-75 

performing with no other benefits to other programs or the energy efficiency 76 

portfolio, the utility would have an incentive to adjust its spending in a prudent 77 

manner.  Second, even if TRM or NTG adjustments would result in a decrease in 78 

the goal, the utility shall, according to 220 ILCS 5/8-104 “implement cost-effective 79 

energy efficiency measures.”  If a program is found to be no longer cost-effective, 80 

then the Utilities have an incentive to reallocate their spending to cost-effective 81 

programs.   Lastly, the TRM/NTG-adjusted goal would still need to be met.   To 82 

best ensure that the newly adjusted goal is met and avoid the risk of a penalty, 83 

the Utilities would reallocate their energy efficiency resources in such a manner 84 

to reasonably meet or exceed the adjusted goal, thereby mitigating the risk of 85 

non-achievement of that adjusted goal. 86 

Q.  Are there means to ensure that NSG-PGL will not simply continue 87 

implementing ineffective measures due to a TRM/NTG adjusted savings goal? 88 

A. Yes, as indicated in ICC Staff Witness Ms. Hinman’s direct testimony (ICC 89 

Staff Ex. 1.0, pages 27-29, lines 602-659, additional reporting of program results, 90 
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TRM, NTG, and program activities will provide clear insight into the Utilities’ 91 

performance.   This type of approach for allowing adjustment of the energy 92 

savings goal was approved of in Order No. 13-0498 (the Ameren Energy 93 

Efficiency Order) (Order No. 13-0498, page 152-153).  The Utilities’ consider 94 

both the Order No. 13-0498’s additional information reporting requirements and 95 

added requirements proposed by Ms. Hinman to be reasonable and appropriate. 96 

3. NTG Proposals 97 

Q. Please compare your views as to the NTG Framework with AG Witness 98 

Mr. Mosenthal’s statements in rebuttal.   99 

A. I agree with Mr. Mosenthal that the Utilities and AG proposals are 100 

relatively close (AG Exhibit 2.0, page 9, line 7).   North Shore Gas and Peoples 101 

Gas are not opposed to having the Illinois utilities’ evaluators consider the best 102 

practices and results of other studies in the formation of a particular independent 103 

evaluator’s results and making that applicable to North Shore Gas and Peoples 104 

Gas.   The Utilities also agree with AG Witness Mr. Mosenthal that in reference to 105 

the “March 1” date, there should be no gaming as to providing EM&V studies and 106 

the independent evaluators should strive to provide their reports with adequate 107 

time for SAG discussion (AG Exhibit 2.0, page 9, line 17-20).   I note, however, 108 

that the timing is largely out of the Utilities’ control. 109 

Q. Do you agree with ICC Staff Witness Ms. Hinman’s recommendations as 110 

to additional reporting if the NTG framework, as the Utilities suggest, from Order 111 

No. 13-0495, is adopted. 112 
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A. Yes, in part.   Our only disagreement relates to lines 136-137 of her 113 

rebuttal testimony and the retroactive application of NTG values for failure to file 114 

by April 1 of each year.  While, the Utilities appreciate the need for timeliness and 115 

deadlines, the Utilities suggest that the NTG values for a failure to file by April 1 116 

would not always be retroactive.  If such a failure to file occurred due to some 117 

inadvertent circumstance, such failure could be cured by a prompt filing as soon 118 

as possible after the April 1 date. 119 

4.  Residential Air Sealing  120 

Q. Does CUB/City Witness Mr. Francisco’s testimony or AG Witness Mr. 121 

Mosenthal’s rebuttal change the Utilities’ position as to residential air sealing or 122 

“home envelope.” 123 

A. No.  NSG-PGL appreciates the challenges faced in assessing changes to 124 

radon concentration as indicated in CUB/City Witness Mr. Francisco’s rebuttal 125 

(CUB/City Ex. 4.0, pages 3-4, lines 56-85).  The Utilities remain concerned that 126 

reducing the air exchange, due to air sealing activities, may increase radon 127 

concentrations.  128 

Q. What requirements should be considered for an air sealing program if 129 

either a pilot program for air sealing is required or if an air sealing program is 130 

required without testing? 131 

A. In AG Witness Mr. Mosenthal’s rebuttal testimony, he proposes the 132 

Commission require a pilot air sealing program to assess the Utilities’ concerns 133 

(AG Ex. 2.0, page 24, lines 15-20).   The Utilities believe, if ordered by the 134 

Commission to adopt an air sealing program, starting with a pilot air sealing 135 
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program would be appropriate.   The Utilities agree with AG Witness Mr. 136 

Mosenthal that the TRC for home envelope improvements will change with the 137 

level of sealing of a residence (AG Ex. 2.0, page 25, lines 15-17).  Assuming the 138 

Commission orders the Utilities to implement an air sealing program, the Utilities 139 

also agree with CUB/City Witness Mr. Francisco that covering sump pumps and 140 

dirt floors in addition to providing customers commonly available information 141 

regarding radon, such as the EPA’s Citizen Guide to Radon, is appropriate 142 

(CUB/City Ex. 4.0, 89-101). 143 

Q. Do you disagree with ICC Staff Witness Dr. Brightwell’s assessment of the 144 

inputs to the TRCs for air sealing? 145 

A. No.   The $100 for the testing kit represents the lower end of a test kit cost 146 

and we agree that testing costs could rise to the $400-$450 range. 147 

Q. Would a Commission requirement to include residential air sealing, as 148 

proposed by  AG Witness Mr. Mosenthal and CUB/City Witness Ms. Devens (AG 149 

Ex 2.0, page 24, lines 7-22, page 26,  lines 10-13; CUB/City Ex. 3.0, page 9, 150 

lines 178-184) alter the Utilities’ Plan 2 portfolio? 151 

A. Yes.  In its compliance filing, the Utilities’ Plan 2 portfolio would need to be 152 

altered, depending on the extent of any required residential air sealing program.  153 

The Utilities’ would need to determine if reallocation of spending for a residential 154 

air sealing program would impact the ability of the Utilities to achieve a 155 

Commission-approved adjusted goal.   Potentially, the Utilities may need to ask 156 

for an adjusted energy efficiency goal. 157 

4.  Residential Program Budgets  158 
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Q. How to you respond to CUB/City Witness Ms. Devens’ proposal as to a 159 

2% residential spending screen (CUB/City Ex. 3.0., page 7, lines 132-138)? 160 

A. In the Utilities’ first three-year energy efficiency plan (“Plan 1”) and in this 161 

second three-year energy efficiency plan (“Plan 2”), the Utilities’ goal has been to 162 

use the allowed 2% “revenue cap” in the most efficient manner possible to meet 163 

the statutory program goals.   The Utilities’ Plan 2 tempered the portfolio design 164 

to focusing on the most-effective energy savings measures per dollar spent, to 165 

ensuring that programs are offered between different customer groups and 166 

subgroups, and to striking an appropriate balance between long-lived measures 167 

and short-term measures.   While I’m not an attorney, I would note that 220 ILCS 168 

5/8-104(d) indicates that the average increase in the amounts paid by retail 169 

customers is limited to no more than 2%.  This average increase across all retail 170 

customers does not contemplate a requirement that each customer class have a 171 

dedicated spending “screen” as proposed by CUB/City Witness Ms. Devens.    172 

 Notably, in the most recent energy efficiency plan orders for ComEd and 173 

for Ameren (Orders No. 13-0495 and 13-0498, respectively), the Commission did 174 

not mandate spending amounts by customer class.  Further, in the Utilities’ Plan 175 

1 energy efficiency order (Order No. 10-0564), no mandatory spending amounts 176 

by customer class were ordered by the Commission.  Worth noting is that in Plan 177 

1, energy efficiency spending is more heavily weighted to towards commercial 178 

and industrial customers.   Also notable is that in discussions in the SAG, the 179 

Utilities have received questions why more of their portfolios aren’t being 180 

dedicated towards more small and medium sized businesses, large commercial 181 
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customers and industrial customers.  But as stated earlier, subject to cost-182 

effectively achieving the statutory goal, the Utilities are attempting to ensure that 183 

various kinds of programs are offered to the widest base of the Utilities’ 184 

customers.   185 

Q. Why is more energy efficiency spending weighted towards commercial 186 

and industrial customers? 187 

A. In response to CUB/City Witness Ms. Devens’ arguments for more 188 

residential spending (see generally , Exhibit 3.0, pages 6-7, lines 98-138) 189 

generally, measures and programs for the commercial and industrial customers 190 

generate greater energy savings per dollar spent.  The Energy Center of 191 

Wisconsin, a generally well-regarded not-for-profit whose stated mission is to 192 

advance economic and environmental sustainability, in its market potential study 193 

(“Potential Study”) for the Utilities’ described more efficient opportunities for 194 

savings with small and medium sized businesses, large commercial customers 195 

and industrial customers.  As the Utilities are required to achieve the statutory 196 

goals or in the alternative, Commission-approved goals, the program spending is 197 

more heavily weighted towards small and medium sized businesses, large 198 

commercial customers and industrial customers. 199 

Q. If the Commission ordered a 2% residential spending screen pursuant to 200 

CUB/City Witness Ms. Devens’ testimony (CUB/City Ex. 3.0., page 7, lines 132-201 

138) what would be the implications for the Utilities’ compliance filing for Plan 2? 202 

A. If the 2% residential spending screen was mandated, all other things 203 

equal, the overall program portfolio would need to change.   As there would be 204 
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less spending on the more effective small and medium sized commercial 205 

business programs, large commercial and industrial programs, the overall 206 

proposed Plan 2 energy efficiency goal would need to be adjusted downwards.   207 

As part of their compliance filing, the Utilities would need to propose a lower 208 

overall savings goal for Plan 2.  Note that the Utilities are not necessarily adverse 209 

to a different balance in spending between the commercial and industrial 210 

customers and the residential customers, but the Utilities are opposed to a 211 

proposal that would undermine the ability to meet Commission-approved energy 212 

efficiency goals and expose the Utilities to fines. 213 

5.  Residential Outreach and Education 214 

Q. Do you agree with AG Witness Mr. Mosenthal’s rebuttal stating that, 215 

effectively, there are no good reasons to include the Residential Outreach and 216 

Education Program in the Utilities’ portfolio (AG Exhibit, page 29, 13-14 and page 217 

30, lines 5-6)? 218 

A. No.  This program provides an important service for our residential 219 

customers.  ELPC Witness Mr. Crandall testified extensively about the 220 

importance of behavior change and the need to use the Home Energy Reports 221 

program to enhance the Utilities’ other energy efficiency offerings (ELPC Ex. 1.0, 222 

pages 13-14, lines 285-309).  The Utilities agree with ELPC Witness Mr. Crandall 223 

that energy efficiency-promoting behaviors need to be ingrained requiring 224 

repeated messaging to customers and ties those Home Energy Reports to the 225 

Utilities’ longer-lived energy efficiency measures.  The Utilities began the Home 226 

Energy Report program in program year 3 of Plan 1, and seek to continue it 227 
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through Plan 2, further ingraining energy efficiency-promoting behavior with the 228 

Utilities’ residential customers who use the most natural gas. 229 

Q. Please respond to AG Witness Mr. Mosenthal’s rebuttal regarding the 230 

ease of implementing an “efficiency utility.”  (AG Exhibit, page 28, 1-22). 231 

A. AG Witness Mr. Mosenthal is missing two critical points regarding 232 

implementing the Home Energy Reports program.  First, OPower, the Utilities’ 233 

vendor for the Home Energy Reports program a/k/a, the Education and Outreach 234 

Program, indicates that it cannot offer the program jointly with ComEd at this 235 

time.  OPower does not have the capability and it is not a service they can 236 

provide.  Further, the Utilities have already invested significant funds with 237 

Opower in startup costs over the past 9 months and these funds would be 238 

wasted if we went to another vendor, assuming one even existed.  Furthermore, I 239 

would suspect that at this juncture, given that we have already paid all set up 240 

costs, moving to a jointly delivered program would be more costly since 241 

integrating customer service data from utilities with different systems would add a 242 

significant cost component to the program. The second point is that, at this point, 243 

ComEd declined to have a jointly delivered program.  Notably, ComEd’s Home 244 

Energy Reports program, as part of its energy efficiency plan filing in Order No. 245 

13-0495 was approved by the Commission recently.   That is not a joint program 246 

with Peoples Gas, North Shore Gas or Nicor Gas.  Thus Mr. Mosenthal’s position 247 

would result in no Home Energy Reports program for Utilities’ customers but 248 

would allow such a program for ComEd’s customers.  This makes no sense.  We 249 
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therefore ask the Commission to reject AG’s proposal for changing or eliminating 250 

the Utilities’ Behavior Change program.   251 

Q. How to you respond to AG Witness Mr. Mosenthal’s position that the 252 

Home Energy Reports/Residential Outreach and Education program have no 253 

benefit to ratepayers (AG Exhibit 2.0, page 30, lines 7-8)? 254 

A. AG Mr. Mosenthal is mistaken as to the value of the Home Energy 255 

Reports/Residential Outreach and Education program.  While the TRC may be 256 

low, there are important tertiary effects.  First, the Home Energy Reports educate 257 

the largest residential users of natural gas in the Utilities’ service territory about 258 

their natural gas consumption relative to others.  This is a monthly touch point in 259 

the fall and winter seasons to approximately 144,000 residential customers in 260 

Peoples Gas service territory and 87,500 in the North Shore Gas service 261 

territory, placing energy efficiency foremost in their minds.  Second, the Home 262 

Energy Reports cross-promote the Utilities’ more lasting energy efficiency 263 

programs, creates energy efficiency program awareness and serves as a bridge 264 

for customer knowledge of those other longer-lasting, longer life-cycle energy 265 

efficiency programs.    266 

Q. What would be the implication of the Commission adopting AG Witness 267 

Mr. Mosenthal’s position that the Home Energy Reports/Residential Outreach 268 

and Education program should not be included in the Utilities’ Plan 2  (AG Exhibit 269 

2.0, page 30, lines 5-8)? 270 

A. Home Energy Reports/Residential Outreach and Education program is a 271 

key part of the Utilities’ Plan 2 portfolio.   Further, significant resources have been 272 
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devoted to this program in program year 3 to get the program up and running so 273 

greater benefits can be gained in Plan 2 program years 4 through 6.  If the Home 274 

Energy Reports/Residential Outreach and Education program was not approved, 275 

the Plan 2 compliance plan would need to reallocate these funds for this energy 276 

saving, cross-promotion program to other programs in the Portfolio.  The Utilities 277 

are concerned, that removal of the Home Energy Reports/Residential Outreach 278 

and Education program would also require a downward adjustment in its 279 

proposed energy efficiency goals.  In addition, it would eliminate NSG-PGL’s 280 

participation in the energy education program for schools which is a proposed 281 

joint program with ComEd and Nicor. 282 

6. Multifamily Programs 283 

Q. How do you respond to CUB/City Witness Ms. Devens that the Utilities 284 

should work with CNT and SAG to develop cost-effective multi-family savings 285 

programs (CUB/City Ex. 3.0, page 15, lines 308-312)? 286 

A. We agree with that the Utilities should work with CNT and SAG in 287 

developing even better multi-family savings programs for buildings.  Indeed for 288 

Plan 2, CNT is one of the Utilities’ vendors and will help the Utilities’ design and 289 

implement programs for multi-family dwellings. 290 

Q. Does this conclude your surrebuttal testimony? 291 

A. Yes.  292 


