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REBUTTAL TESTIMONY OF 

KAREN L. KENNEDY 

MANAGER, PROJECT ENGINEERING 

EXPLORER PIPELINE COMPANY 

 

 

Q. WOULD YOU PLEASE STATE YOUR NAME, POSITION AND BUSINESS 1 

ADDRESS? 2 

A. My name is Karen L. Kennedy.  My business address is Explorer Pipeline Company, 3 

P. O. Box 2650, Tulsa, Oklahoma, 74101.  I am Explorer Pipeline's Manager, Project 4 

Engineering and I am responsible for the project proposed in the Application pending in 5 

this docket. 6 

Q. HAVE YOU PREVIOUSLY SUBMITTED PREPARED TESTIMONY IN THIS 7 

PROCEEDING? 8 

A. Yes.  My original testimony with attachments and incorporations is Explorer Pipeline 9 

Exhibit 1 in this matter. 10 

Q. WHAT IS THE PURPOSE OF THIS TESTIMONY? 11 

A. Although marked as rebuttal testimony, my current testimony is not designed to rebut 12 

anything but to provide additional and updated information in response to various 13 

concerns expressed by the Commission’s Staff in the direct testimony of 14 

Mr. Mark Maple, which was submitted in December 2013 as ICC Staff Exhibit 1.0.  15 
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Rather, I regard this submission as supplemental testimony.  More specifically, I will 16 

address Mr. Maple's observations about Explorer's efforts to acquire the requisite 17 

right-of-way easements for our pipeline through negotiations with landowners in Will 18 

County and provide the most current data on the status of our efforts. 19 

Q. DOES EXPLORER HAVE ANY ISSUE WITH THE CONCLUSIONS OF 20 

MR. MAPLE'S TESTIMONY? 21 

A. Not at this point.  Actually, we are pleased that the Staff testimony agrees with our 22 

assertions that Explorer Pipeline has demonstrated a public need for our Extension 23 

Pipeline (Staff. Ex. 1 at 4-7); that the construction of the pipeline and its route will serve 24 

the public convenience and necessity (id. at 8-12); and that Explorer has properly filed its 25 

Application and has demonstrated that it is fit, willing, and able to construct and operate 26 

the proposed pipeline, including possessing the financial strength to build and operate the 27 

pipeline (a position concurred in by Staff expert Ms. Kight-Carlisch in ICC Staff Exhibit 28 

2.0).  Mr. Maple's recommendation that the Commission grant Explorer certification to 29 

construct, operate, and maintain the pipeline is, we believe, correct and fully supported 30 

by the record. 31 

Q. WHAT ADDITIONAL INFORMATION DO YOU WISH THEREFORE TO PROVIDE 32 

VIA THIS TESTIMONY? 33 

A. In Staff Exhibit 1.0, Mr. Maple explains that at the time he prepared the testimony 34 

submitted on December 12, 2013 he did not feel possessed of sufficient information 35 

about Explorer's efforts in negotiating with landowners to conclude that a grant of 36 

eminent domain authority, as requested by Explorer, was warranted (Staff Ex. 1 at 2, 37 
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12-19).  Thus while recommending certification, he suggested deferral of eminent 38 

domain authority until Explorer "adequately demonstrate[s]" that it has negotiated in 39 

good-faith with landowners (id. at 19).  Interestingly, he notes that no allegations of 40 

bad-faith negotiations have been raised by anyone and that he has no reason to believe 41 

Explorer is negotiating in bad faith (id. at 12).  He further notes that Explorer has 42 

adequately explained the bases of its compensation offers to landowners and is basing its 43 

offers on paying 100% of the full fee value of the easement areas, which offers are 44 

premised on a study of land values done for Explorer by a certified real estate appraiser 45 

(Staff Ex. 1 at 17-18).  As well, he finds that Explorer is treating all landowners 46 

comparably by offering the same percentage of fee values to all landowners for 47 

permanent easements (100%) and temporary work-space easements (30%).  And, while 48 

crediting Explorer for entering into an Agricultural Impact Mitigation Agreement to 49 

address landowner concerns about construction, Mr. Maple notes that there are "not 50 

many" intervening landowners in this docket -- in fact, there is only one private 51 

landowner intervenor -- and that he has not received many contacts from concerned 52 

landowners (neither the number of nor any detail about such contacts is provided) (id. at 53 

18). Thus it appears that Mr. Maple's hesitation is based on concern that some 54 

landowners may have been contacted only by email (Staff Ex. 1 at 17) and on a lack of 55 

"examples of ways" in which Explorer has addressed "landowners' concerns" other than 56 

levels of compensation (id. at 18).  He invites us to address these matters in rebuttal 57 

testimony (id.) and it is such additional information that this testimony is intended to 58 

provide. 59 
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Q. HOW DO YOU RESPOND TO MR. MAPLE'S CONCERN ABOUT CONTACTS 60 

WITH LANDOWNERS? 61 

A. As he notes, when Mr. Maple prepared his testimony, Explorer had "only recently" 62 

started making specific offers to landowners and he was relying on my initial testimony 63 

and our responses to Staff data requests, as attached to his testimony (Staff Ex. 1 at 3, 64 

12).  At that point, as Mr. Maple says, we had "successfully negotiated easements on over 65 

16% of the tracts" needed for the pipeline right-of-way (id.).  Since that time, Explorer 66 

has both continued and enhanced its right-of-way acquisition efforts by retaining a new 67 

supervisor for the land agents and adding experienced right-of-way agents to the team.  68 

These efforts have been fruitful as we now have successfully negotiated, or "closed on" 69 

as our agents say, easements in approximately 35% of  the sixty-two (62) privately held 70 

properties on the right-of-way.*  In negotiating with landowners, our agents always try to 71 

have personal contacts with landowners and to engage in face-to-face discussion with 72 

either the landowner or a designated representative or counsel.  Now, this is not always 73 

possible because at least eight (8) of the as-yet unsecured tracts are owned by landowners 74 

who live outside of Illinois in six different states ranging from Florida to California.  75 

Necessarily, these negotiations are done by telephone, regular mail, and email if preferred 76 

by the landowners.  We did make some initial contacts by email but that is neither our 77 

common nor preferred method.  Of the as-yet unsecured tracts, our agents have met, often 78 

repeatedly, with virtually all landowners on a face-to-face basis with the exception of 79 

                                                 
* I want to note here that in addition to doubling our number of acquired tracts we have also very 

substantially reduced the number of properties our route is impacting by carefully analyzing our survey data and 
making route adjustment that allowed us to remove from the right-of-way 29 of the 91 tracts that were originally 
listed.  We have thus accommodated quite a few landowners. 
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those who reside out of state, refuse to meet with us (a handful at most), or who asked to 80 

postpone meeting because they are vacationing or wintering in warmer climates. By the 81 

end of January, we had made over 700 contacts with the fifty-four individual landowners 82 

(some hold multiple tracts) and well in excess of 100 personal, face-to-face meetings with 83 

owners and/or their representatives.  As to our efforts to accommodate "landowner 84 

concerns" and examples thereof, as Mr. Maple discussed, I would note first that we have 85 

had very few such concerns -- other than just not wanting the pipeline -- brought to our 86 

attention.  The only significant request involved the property owned by the Wiksten 87 

intervenors who were concerned about the affect of the construction process on their 88 

dog-breeding operation and wanted us to relocate the planned easement areas farther 89 

away from their dog kennels.  We studied the property, determined we could move 90 

several hundred feet south on their tract without significantly increasing the line's length 91 

or impacting other tracts, and re-routed the line's path to accommodate their concerns.  92 

The result was that the Wiksten intervenors accepted our offer and granted us the 93 

permanent and temporary easements we sought, as I believe Mr. Wiksten recently 94 

advised all parties by email.  We have also made other minor adjustments and deviations 95 

in the right-of-way path for various landowners. 96 

Q. WHAT ISSUES REMAIN AND HOW ARE ACQUISITION NEGOTIATIONS 97 

PROGRESSING? 98 

A. As noted above, we are continuing to make progress on easement acquisition.  99 

Mr. Maple's belief that continued negotiation efforts could be fruitful was correct.  There 100 

are a number of unsecured tracts for which we have reached basic agreement with the 101 
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landowners on either the amount of compensation or the precise terms of the grant but 102 

continue to work on one or the other issue.  I expect we can close one tract close to the 103 

Enbridge terminal yet this week once minor documentation changes are completed and 104 

am advised that several other tracts are close to resolution.  This is typical of the 105 

easement-negotiation process.  As can be expected, the biggest issue is the level of 106 

compensation offered for each tract.  While we are perfectly willing to entertain 107 

landowner counter-offers and/or value analyses based on real market data, and have 108 

accepted various counter-offers, in some instances we are seeing demands for 109 

substantially greater compensation based on knowledge that other pipeline companies 110 

have purchased easements at greatly inflated, non-market prices.  In at least one case, the 111 

pipeline company did so because it decided not to seek certification and authority from 112 

the Commission and is facing severe time pressure.  Whatever the reasons, this approach 113 

is not Explorer's method.  The other issue we see involves tracts where the route traverses 114 

the property on a diagonal.  In every case, this is unavoidable because efficient pipeline 115 

routing requires minimization of twists and turns in the right-of-way.  Furthermore, 116 

deviating to accommodate one landowner means only that other landowners are 117 

increasingly burdened or the route becomes degraded because pipelines cannot make 118 

sharp turns and so a route change can affect numerous properties, including ones not 119 

originally on line.  Some landowners feel that a diagonal-crossing devalues their property 120 

for development but our research, and the growth history of Will County, which is 121 

substantially occupied by numerous pipeline routes, show that is not the case.  We 122 

endeavor to explain these facts to landowners in the negotiation process; our success 123 

varies. 124 
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Q. ARE YOU SUGGESTING THAT IT MAY NOT BE NECESSARY FOR EXPLORER 125 

TO HAVE EMINENT DOMAIN AUTHORITY? 126 

A. No, first because we already know that there are a few tracts that will have to be 127 

condemned because the landowners will not negotiate with us, either at all or on any 128 

rational basis.  As well, there are a number of other landowners -- not many but enough -- 129 

that have made it clear that they will only meaningfully negotiate with us after we receive 130 

both certification and eminent domain authority.  Experience teaches that in such cases 131 

once the ability to extract above-market values by employing holding-out and 132 

rent-seeking tactics is removed, reasonable compromises are fairly rapidly reached.  In 133 

some cases, this may require an actual condemnation filing but the negotiation process 134 

does not stop in such instances and generally provides resolution.  It is neither our desire 135 

nor intent to condemn any property if it can be avoided.  Condemnation is a costly, 136 

burdensome process for everyone that we prefer to avoid.  However, given the reality of 137 

the schedule for constructing the Extension Pipeline and placing it in service to meet the 138 

demonstrated public need, delaying the grant of such authority is counter-productive.  139 

Explorer will continue to attempt to acquire its right-of-way by negotiation as long as 140 

there is any rational hope of doing so. I would note further that the success of our project, 141 

which Mr. Maple found is needed and serves the public convenience and necessity (Staff 142 

Ex. 1 at 8-12), may well depend on the ability to condemn rights-of-way essential to 143 

completing the pipeline.  Ours is not a long route capable of making significant detours 144 

around obstructionist properties, being only about eighteen (18) miles in length and 145 

designed to connect efficiently two specific facilities, i.e., our Peotone Station on the 146 

Explorer Mainline and Enbridge Pipelines' diluents terminal on the edge of Manhattan.  147 
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The approach to that facility is both critical and constrained because its location 148 

determines how and where we interconnect the pipelines and the area is already laden 149 

with pipeline and industrial facilities.  Nor, as discussed above, can the line just twist and 150 

turn around tracts.  Almost any tract on the right-of-way can create a barrier to 151 

approaching the terminal and thus blockade our line.  Absent the ability to condemn, it is 152 

entirely possible for landowners to demand easement prices that will make the project 153 

uneconomic and thus infeasible.  Or landowners who just oppose pipelines generally can 154 

refuse to deal and frustrate the entire project, thereby denying benefits determined to be 155 

needed and convenient to the petroleum-using public in Illinois and the nation.  Explorer 156 

has already committed and expended substantial amounts on acquiring easements on the 157 

route it determined is "best considering aspects such as operations, cost, safety and land 158 

impact," a conclusion that Mr. Maple accepts (id. at 11).  To prevent Explorer from 159 

utilizing that route by denying, or even delaying, eminent domain authority threatens the 160 

viability of the project and may strand many millions of dollars of investment in needed 161 

but unusable infrastructure.  Moreover, as we point out in our Application (Explorer Ex. 162 

1, Ex. A at 5), the Commission in similar circumstances granted Explorer eminent 163 

domain authority in order to complete a pipeline route.  No evidence exists that Explorer 164 

ever abused such authority.  Our current Application presents the same circumstances, 165 

except for the fact that current practice at the Commission combines the certification and 166 

authorization processes. 167 
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Q. HOW CAN MR. MAPLE AND THE COMMISSION FEEL ASSURED THAT 168 

EXPLORER WILL NOT CEASE TO NEGOTIATE IN GOOD-FAITH IF ITS 169 

REQUEST IS GRANTED? 170 

A. To be frank, the best answer is that our company values include doing the right thing and 171 

being a good neighbor.  Thus we will not engage in conduct that is detrimental to our 172 

relations with the public in Illinois and with the Commission.  As energy-availability in 173 

the United States continues to improve, it is possible that Explorer will need to enhance 174 

its transport capacities and facilities further (we have, as Mr. Maple notes, planned 175 

generously for future needs but future demands could moot even our best estimates).  It 176 

would be nonsensical for us to act in a manner that betrays our duties as a 177 

common-carrier-by-pipeline and/or the confidence placed in us by the Commission in 178 

granting us certification as a common-carrier-by-pipeline.  Explorer has not prospered for 179 

almost forty years by being short-sighted.  Moreover, to my understanding, any 180 

landowner that feels we have not negotiated in good-faith can challenge on that basis any 181 

attempt to condemn and force us to prove the good-faith of our offers in court under 182 

evidentiary standards stricter than those applied by the Commission.  Why would we take 183 

such a risk just to save a few dollars on the price of an easement interest?  After all, we 184 

are already offering and paying above-market prices for our easements, given that a 185 

partial interest such as an underground easement is inherently worth less than the full fee 186 

value per acre we use in making our offers.  While we understand Mr. Maple's concerns 187 

and appreciate his position, I submit that our conduct, as discussed above, the logic of our 188 

request, and the conclusion that our project warrants certification all support a concurrent 189 

grant of certification and eminent domain authority. 190 
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Q.  DOES THAT CONCLUDE YOUR TESTIMONY? 191 

A. It does, subject to the right to respond to any specific matters any one may raise. 192 
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