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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Illinois Commerce Commission ) 
On Its Own Motion ) 
      ) 
vs.      ) 

) 
NORTHERN ILLINOIS GAS COMPANY )   Docket No. 12-0601 
d/b/a NICOR GAS COMPANY  ) 

) 
Reconciliation of Revenues Collected ) 
Under Rider 30 with the Actual Costs  ) 
Associated with Energy Efficiency and  ) 
On-Bill Financing Programs.   ) 

 
NICOR GAS COMPANY’S MOTION TO PRESERVE THE  

CONFIDENTIAL DESIGNATION OF CERTAIN DOCUMENTS  

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company”), through its attorneys, hereby respectfully submits this Motion to Preserve the 

Confidential Designation of Certain Documents, pursuant to substantive and procedural law 

referenced below, Section 4-404 of the Public Utilities Act (the “Act”), 220 ILCS 5/4-404, 

Section 200.190 of the Rules of Practice of the Illinois Commerce Commission (the 

“Commission” or “ICC”), 83 Ill. Adm. Code § 200.190, and Paragraph 12 of the Order 

Regarding Protection of Confidential Information (the “Protective Order”) entered on November 

20, 2013, in this matter.1  In support of this Motion, Nicor Gas attaches an Affidavit and states as 

follows: 

I. Introduction 

1. The dispute at the core of this Motion is whether seven documents Nicor Gas 

produced in discovery as Confidential under the Protective Order should retain their Confidential 

                                                 
1 On August 16, 2013, Nicor Gas moved for entry of a Protective Order and submitted a draft proposed Protective 
Order.  No party opposed the motion and, on November 20, 2013, the Administrative Law Judge (“ALJ”) granted 
the motion without making any revisions to the Protective Order submitted by Nicor Gas. 
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designation.  Nicor Gas produced the documents at issue in response to data requests of Staff of 

the Commission (“Staff”), and also provided the documents to the Illinois Attorney General (the 

“AG”) and the Citizens Utility Board (“CUB”).   

2. On January 24, 2014, the AG provided notice of objection, in whole or in part, to 

the Confidential designation of the following seven documents that Nicor Gas attached to 

responses to Staff data requests:  BCJ 6.01 Exhibit 1, BCJ 1.02 Exhibits 1, 2, 3 and 4, and BCJ 

2.04 Exhibits 1 and 2.  Nicor Gas is providing the ALJ with copies of these documents for in 

camera review. 

3. The Confidential documents in question should have their designations preserved.  

The AG’s objection to the Confidential designation of these documents is incorrect.  Moreover, 

the AG’s objection is overly broad because only small portions of three of the seven documents 

that are the subject of this Motion are at issue in this proceeding at this time. 

II. Background 

4. On November 8, 2012, the Commission initiated this proceeding.  As set forth in 

the Commission’s Initiating Order, the purpose of this proceeding is “the initial review and 

reconciliation of Nicor’s Rider 30.”  Initiating Order at 2.  Further, the Initiating Order 

recognizes that “Nicor’s Rider 30, Energy Efficiency Plan Cost Recovery, allows the company to 

recover from certain groups of customers prudently incurred costs, fees, and charges related to 

energy efficiency measures carried out by the company and approved by the Commission, as 

provided for in section 8-104” of the Act.  Id. at 1. 

5. The Company’s Rider 30, Energy Efficiency Plan Cost Recovery, similarly states 

that its purpose “is to provide for the recovery of all prudently incurred costs, fees and charges 

related to energy efficiency measures implemented by the Company and approved by the … 

Commission … as provided for by Section 8-104….”  Ill.C.C. No. 16 – Gas, 2nd Revised Sheet 
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No. 83.  Rider 30 further permits the Company to recover “all costs prudently incurred by the 

Company in association with the implementation and operation of its Commission approved  

On-Bill Financing Program” (“OBF Program”) as provided for by Section 19-140 of the Act, 

220 ILCS 5/19-140.  Id.   

6. This proceeding relates to Plan Year 1 of Nicor Gas’ Energy Efficiency Plan 

(“EEP”) and will reconcile revenues and expenses for the period December 2009 through May 

2012.  (See Nicor Gas Ex. 1.1 at 2-3; Staff Ex. 1.0 (Rev.), 2:24-30). 

7. Nicor Gas filed its direct testimony on April 3, 2013.  Subsequent to that date, 

Nicor Gas served timely responses to numerous sets of data requests propounded by Staff. 

8. Staff filed its direct testimony on November 7, 2013 and filed revised direct 

testimony on December 19, 2013.  In direct testimony, Staff recommends that the Commission 

accept Nicor Gas’ Rider 30 EEP reconciliation with two proposed adjustments.  (Staff Ex. 1.0 

(Rev.), 9:194-200).  In particular, Staff proposes two adjustments to the Company’s EEP 

expenses relating to (i) the wages and benefits of one Nicor Gas employee and (ii) a portion of 

the cost of the Company’s corporate partnership contract with the Chicago Fire Soccer Club 

(“Chicago Fire”).  (See generally Id.).  In support of these adjustments, Staff’s Confidential 

schedules cite, but do not attach, portions of three of the seven documents challenged by the AG.  

(Staff Sch. 1.02 (Rev.)); Staff Sch. 1.03 (Rev.)). 

9. The AG did not file direct testimony. 

III. The Documents at Issue are Confidential 

10. The Act recognizes that Nicor Gas and other parties that submit information and 

documents to the Commission have confidential and proprietary material that deserves 

protection.  220 ILCS 5/4-404.  Section 200.430 of the Commission’s Rules of Practice also 
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recognizes that protective orders are intended “to protect the confidential, proprietary or trade 

secret nature of any data, information or studies.”  83 Ill. Admin. Code § 200.430(a). 

11. The Protective Order here provides that “Confidential” information is “non-public 

information maintained by a party in confidence in the ordinary course of business and in which 

such party has a business interest in maintaining in confidence.  It also includes such other 

categories of documents and information as are recognized as confidential under applicable law 

or by order of the Administrative Law Judge or the Commission in this Docket.”  Protective 

Order, ¶ 2.   

12. The documents in question designated as Confidential fit squarely within the 

Protective Order’s definition of “Confidential.” 

A. The Employee Wage Information is Confidential 

13. In response to Staff data request BCJ 6.01, and subject to a burdensomeness 

objection, Nicor Gas provided an exhibit breaking out the Company’s EEP payroll expenses by 

employee for the eight employees in the Company’s Energy Efficiency Department during the 

relevant reconciliation period (BCJ 6.01 Exhibit 1).  BCJ 6.01 Exhibit 1 was designated 

Confidential by the Company at the time of production. 

14. BCJ 6.01 Exhibit 1 contains personnel information for eight employees; this 

information is not public and is subject to individual privacy concerns.  Specifically, the 

document reflects the payroll amounts associated with each of these eight employees during the 

relevant reconciliation period (only one of which is the subject of Staff’s adjustment).   

15. Courts have recognized that non-parties have valid privacy concerns regarding 

public disclosure of their personnel information.  Knoll v. American Telephone & Telegraph Co., 

176 F.3d 359, 365 (6th Cir. 1999) (stating that “[i]t is clear that [the employer] defendants had a 

valid interest in the privacy of nonparty personnel files…” as such files “might contain highly 
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personal information such as an individual’s … wage information”); Gehring v. Case Corp., 43 

F.3d 340, 342 (7th Cir. 1994) (stating disclosure of non-party employees’ personnel files “would 

invade the privacy of other employees”). 

16. The AG has no objection to Confidential treatment for the names of the eight 

employees shown on BCJ 6.01 Exhibit 1.  Confidential treatment of only the employee names is 

insufficient because it is the wage information that is particularly sensitive and plainly deserving 

of Confidential treatment.  

17. For these reasons, the Confidential designation should be preserved for the 

entirety of BCJ 6.01 Exhibit 1.  

B. The Competitively Sensitive Information is Confidential  

18. In response to Staff data request BCJ 1.02, Nicor Gas provided three summary 

spreadsheets of invoice information for EEP expenses during the relevant reconciliation period.  

The first two spreadsheets reflected expenses relating to the Company’s Rider 30 (BCJ 1.02 

Exhibit 1) and its Rider 31, OBF Program (BCJ 1.02 Exhibit 2).  Nicor Gas subsequently 

provided a summary of those expenses selected by Staff for further review (BCJ 1.02 Exhibit 3).  

Each of BCJ 1.02 Exhibits 1, 2 and 3 were designated Confidential by the Company at the time 

of production and are not publicly available. 

19. Also in response to Staff data request BCJ 1.02, Nicor Gas produced copies of the 

invoices selected by Staff for further review (BCJ 1.02 Exhibit 4).  BCJ 1.02 Exhibit 4 was 

designated Confidential by the Company at the time of production and the documents contained 

therein are not publicly available.  

20. In response to Staff data request BCJ 2.04, Nicor Gas provided copies of the 

executed contracts/agreements between the Company and two local sports teams:  the Kane 

County Cougars baseball team (BCJ 2.04 Exhibit 1) and the Chicago Fire (BCJ 2.04 Exhibit 2).  
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BCJ 2.04 Exhibits 1 and 2 were designated Confidential by the Company at the time of 

production and are not publicly available.  In fact, BCJ 2.04 Exhibit 2 contains an express 

confidentiality provision.  

21. Each of the six documents referenced above contains specific non-public 

information about Nicor Gas’ Energy Efficiency Department’s methods and strategies for the 

operation of its business, the disclosure of which could result in competitive harm to Nicor Gas 

and/or the erosion of its bargaining position.  For example, certain of the Confidential 

information concerns or reflects negotiated rates or pricing with vendors.  Making that 

information public serves no purpose in relation to litigation of this proceeding because, while it 

has been made available for purposes of discovery consistent with the Protective Order, public 

disclosure could be counter-productive from a contracting perspective, discouraging vendors 

from agreeing to certain advantageous pricing in the future.  These documents also contain 

proprietary information as to certain negotiated terms between Nicor Gas and third-parties who 

provide materials or services to Nicor Gas’ Energy Efficiency Department; this information is 

competitively sensitive and should be protected to maintain the parties’ legitimate business 

interests.   

22. In contrast, the AG will not be adversely affected with respect to the litigation of 

this proceeding by upholding the Confidential designation of the documents at issue because the 

AG already has all of the information. 

23. In addition to the protections afforded by the statutes of the State of Illinois (see 

220 ILCS 5/4-404) and the rules of the Commission (see 83 Ill. Adm. Code § 200.430(a)), there 

is “ample” authority preventing dissemination of “sensitive discoverable materials to third 

parties or for purposes unrelated to the lawsuit.”  May Centers, Inc. v. S.G. Adams Printing and 
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Stationery Co., 153 Ill. App. 3d 1018, 1021-23 (5th Dist. 1987) (citing authority and recognizing 

“the inherently sensitive nature of financial data and the need to protect such data from 

exploitation in the process of discovery”).  Indeed, it is well-established that a litigant has no 

First Amendment right to publicize information made available through discovery only for 

purposes of trying her case.  See Seattle Times Co. v. Rhinehart, 467 U.S. 20, 31-32 (1984); Bush 

v. Catholic Diocese, 351 Ill. App. 3d 588, 592 (3d Dist. 2004).  

24. For these reasons, the Confidential designation should be preserved for the 

entirety of BCJ 1.02 Exhibits 1, 2, 3 and 4, and BCJ 2.04 Exhibits 1 and 2. 

IV. The Scope of The AG’s Objection is Overly Broad 

25. The AG’s objection to the Confidential designation of the seven documents at 

issue also is improper because it is overly broad in scope.  The majority of the information in the 

Confidential documents relates to EEP expenses that are not in dispute at this time.  Public 

disclosure of this information is, therefore, not appropriate.   

26. Staff cites only four discrete numbers found in three of the documents at issue in 

support of its adjustments:   

a) the wages and benefits of one Nicor Gas employee as found on one line of 
BCJ 6.01 Exhibit 1;  

b) the total cost of the Company’s contract with the Chicago Fire as found on 
two pages of BCJ 2.04 Exhibit 2;  

c) the portion of that contract cost that was paid during the instant 
reconciliation period as found on ten lines of BCJ 1.02 Exhibit 1; and  

d) the number of memberships to the Chicago Fire Stadium Club included in 
the contract as found on one page of BCJ 2.04 Exhibit 2.   

The remaining portions of these three documents have no bearing on Staff’s adjustments.  Thus, 

the AG’s objection to the Confidential designation of the remaining portions is improper. 
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27. The AG also has objected to the Confidential designation of the entirety of four 

documents that Staff does not rely upon or reference in testimony in any respect:  BCJ 1.02 

Exhibits 2, 3 and 4 and BCJ 2.04 Exhibit 1.  The AG’s objection to their Confidential 

designation similarly is improper.    

WHEREFORE, for all of these reasons, Northern Illinois Gas Company d/b/a Nicor Gas 

Company respectfully moves the Administrative Law Judge to grant its Motion to Preserve the 

Confidential Designation of Certain Documents.  

 Dated:  January 31, 2014  
  Respectfully submitted, 
 

NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 
 

 By:  /s/  Anne W. Mitchell  
        One of their attorneys 
John E. Rooney  
Anne W. Mitchell  
ROONEY RIPPIE & RATNASWAMY LLP         
350 West Hubbard Street, Suite 600 
Chicago, Illinois 60654 
(312) 447-2800 
john.rooney@r3law.com 
anne.mitchell@r3law.com 





 

CERTIFICATE OF SERVICE 

I, Anne W. Mitchell, hereby certify that I caused a copy of Nicor Gas Company’s Motion 

to Preserve the Confidential Designation of Certain Documents to be served upon the service list 

in Docket No. 12-0601 on January 31, 2014 by electronic mail. 

 
/s/  Anne W. Mitchell  
Anne W. Mitchell 
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