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No. 13-0553 

RESPONSE OF COMMONWEALTH EDISON COMPANY IN 
OPPOSITION TO THE ATTORNEY GENERAL’S MOTION FOR 

PARTIAL COLLECTION OF REVENUES SUBJECT TO REFUND 

Commonwealth Edison Company (“ComEd”), in accordance with Section 190 of the 

Rules of Practice of the Illinois Commerce Commission (“Commission” or “ICC”), 83 Ill. 

Admin. Code § 200.190, respectfully submits this Response in opposition to the January 17, 

2014, Motion of the Illinois Attorney General (“AG”) for Partial Collection of Revenues Subject 

to Refund.1  

INTRODUCTION 

The AG requests that a portion of funds collected pursuant to the formula rate authorized 

by the Commission’s November 26, 2013, final Order in this docket (the “2013 Investigation 

Order”) “be collected subject to refund.”  Mot. p. 1.  The Commission should deny that request.   

First, ComEd has already filed a notice of appeal and a petition for review of the 

Commission’s 2013 Investigation Order, and that appeal is now pending in the Illinois Appellate 

Court, First District, No. 1-14-0114.  The pending appeal has divested the Commission of any 

continuing jurisdiction to order the relief requested by the AG.   
                                                 

1 The AG submitted substantially identical Motions in both Docket No. 13-0553 and Docket No. 13-0318.  
ComEd is filing Responses in both Dockets; Part I of each Response differs to reflect the different procedural 
postures in the two Dockets.  
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Second, even if the Commission were to retain subject matter jurisdiction despite the 

pending appeal, the Commission still would be without the power to order the requested relief 

because such relief is prohibited by the rule against retroactive ratemaking.  For more than half a 

century, it has been settled law in this State that, except where specifically authorized by statute 

(and no such authorization exists here), the Commission may not order a utility to refund money 

collected pursuant to a Commission-approved base rate during the appellate process – that is, 

during the time before the Commission-approved rate is overturned on appeal.  The AG’s request 

is a blatant and unprecedented effort to circumvent that rule, and it should be rejected.   

Finally, the AG’s motion should be denied because, on the merits, the Commission 

correctly decided the issue underlying the AG’s motion: how to address accumulated deferred 

income tax (“ADIT”) arising out of the collection or payment to customers of the reconciliation 

balance determined in a formula rate reconciliation proceeding.  The Commission has already 

ruled on this issue three times – once in approving the applicable portion of the formula rate in 

ICC Docket No. 13-0386, once in its final Order in the instant docket, and again in denying the 

AG’s application for rehearing in the instant docket.  The Commission, in denying rehearing, 

was fully aware of the Fourth District’s decision in Ameren Illinois Co. v. Illinois Commerce 

Comm’n, 2013 IL App (4th) 121008 (Dec. 11, 2013), and correctly concluded that that decision 

did not warrant revisiting the ADIT issue presented in this docket.  The Ameren case dealt with 

the initial calculation of rate base.  This case concerns reconciliation.  The two contexts are 

governed by separate statutory provisions.  Compare 220 ILCS 5/16-108.5(c)(6) (rate base) with 

220 ILCS 5/16-108.5(d) (reconciliation).  They are also factually distinct.  As explained in 

ComEd’s testimony, see infra Part III, in contrast to ADIT in rate base, ADIT in reconciliation 

does not provide ComEd with any source of cash that requires an offsetting reduction in revenue 
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requirement.  By rejecting the AG’s arguments in its application for rehearing, the Commission 

rightly concluded that the Ameren decision does not govern the issue decided by the Commission 

in this docket and that the Commission’s decision in this docket was correct.  The AG should not 

be allowed a fourth bite at the apple. 

I. BECAUSE COMED HAS FILED A NOTICE OF APPEAL OF THE 2013 
INVESTIGATION ORDER, THE COMMISSION LACKS JURISDICTION 
OVER THE AG’S MOTION. 

The AG’s motion should be denied because ComEd’s January 15, 2014, notice of appeal 

and petition for review of the 2013 Investigation Order divested the Commission of jurisdiction 

to grant the relief requested.  It is axiomatic that “[w]hen the notice of appeal is filed, the 

appellate court’s jurisdiction attaches instanter, and the cause is beyond the jurisdiction” of the 

tribunal below.  Daley v. Laurie, 106 Ill. 2d 33, 37 (1985).  Indeed, the statute governing appeals 

of Commission decisions clearly provides that once a party files a notice of appeal, the Appellate 

Court “shall have and retain such jurisdiction of such appeal ... until such appeal is disposed of in 

such appellate court.”  220 ILCS 5/10-201(a) (emphasis added).  If the Appellate Court has 

obtained jurisdiction over a Commission order, the Commission necessarily lacks jurisdiction 

over that order.   

Thus, when, on January 15, 2014, ComEd filed a notice of appeal of the 2013 

Investigation Order, that notice immediately removed the Order from the Commission’s 

jurisdiction and placed it in the exclusive jurisdiction of the Appellate Court.  See Daley, 106 Ill. 

2d at 37.2  Regardless of whether the Commission could have granted the AG’s request if it had 

been made prior to the Appellate Court’s assumption of jurisdiction (as discussed below, there 

are numerous reasons why granting the AG’s request would be improper, see infra Parts II-III), 

                                                 
2 The AG also filed a notice of appeal on January 30, 2014. 
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the AG’s motion was not filed until after the Appellate Court assumed jurisdiction.  As a result, 

the Commission now lacks the power to take any action on the 2013 Investigation Order “until 

[the] appeal is disposed of in such appellate court.”  220 ILCS 5/10-201(a).  The AG’s motion 

must therefore be denied.3 

II. THE RULE AGAINST RETROACTIVE RATEMAKING PROHIBITS THE 
COMMISSION FROM ORDERING THAT REVENUES “BE COLLECTED 
SUBJECT TO REFUND.” 

The AG’s motion also must be denied because the relief it requests would violate the 

well-established rule against retroactive ratemaking.  As the AG recognizes, see Mot. ¶ 7, unless 

the General Assembly has expressly legislated to the contrary, once the Commission sets a base 

rate, the Public Utilities Act prohibits a refund or surcharge, even if the rate is ultimately 

invalidated on appeal.  See Business & Prof’l People for the Pub. Interest v. Ill. Commerce 

Comm’n, 136 Ill.2d 192, 209 (1989) (“[T]he Act does not permit retroactive ratemaking; that is, 

the law prohibits refunds when rates are too high and surcharges when rates are too low.” (citing 

Citizens Utilities Co. v. Ill. Commerce Comm’n, 124 Ill.2d 195, 207 (1988)).   

That prohibition on retroactive ratemaking dates back to 1954, see Mandel Brothers, Inc. 

v. Chicago Tunnel Terminal Co., 2 Ill. 2d 205, 209 (1954), and has been reaffirmed on numerous 

occasions.  See, e.g., People ex rel. Hartigan v. Ill. Commerce Comm’n, 148 Ill.2d 348, 395-96 

(1992) (reaffirming “for a third time” the “well-established rule against retroactive ratemaking” 

under which the Commission “cannot now require Edison to pay reparations for [certain] rates, 

                                                 
3 Although a tribunal such as the Commission retains jurisdiction to stay its own ruling even after a notice 

of appeal has been filed, see GMC v. Pappas, 242 Ill. 2d 163, 173 (2011) (citing Steinbrecher v. Steinbrecher, 197 
Ill. 2d 514, 528 (2001)), the AG disclaims any notion that it is seeking a stay.  See Mot. ¶ 4 (“[T]he People are not 
seeking a stay of the Commission’s November 26, 2013 Order ....”).  Rather, the AG requests that the Commission 
alter its 2013 Investigation Order by providing that certain revenues “be collected subject to refund.”  Mot. p. 1.  
The request should be denied because the notice of appeal divested the Commission of jurisdiction to make such 
substantive changes to the 2013 Investigation Order. 
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even though [those rates were] reversed on appeal”); Independent Voters of Illinois v. Illinois 

Commerce Comm’n, 117 Ill.2d 90, 96 (1987) (“[P]ublic utility rates that have been approved by 

the Commission, after a finding that they are just and reasonable, cannot be deemed ‘excessive’ 

for the purposes of awarding reparations, even if that rate order is set aside upon judicial 

review.”).  

The rule against retroactive ratemaking is based firmly in “the statutory scheme of the 

[Public Utilities] Act.”  Hartigan, 148 Ill.2d at 395 (citing Mandel Brothers, 2 Ill. 2d at 211).  

Once the Commission sets rates, the Act “requires the utility to charge rates approved by the 

Commission throughout the appellate process unless the reviewing court stays or suspends the 

new rates.”  Id.  “[B]ecause the utility is required to charge rates set by the Commission, these 

rates cannot be deemed to be excessive rates as a basis of a claim for reparations.”  Id.  Thus, the 

Public Utilities Act forecloses “refunds” or any other award of retroactive rates, even where rates 

are eventually invalidated on appeal.  Id.; Independent Voters, 117 Ill.2d at 104 (“[R]ates can be 

changed only prospectively.”).   

The relief sought by the AG clearly would violate the rule against retroactive ratemaking.  

By requesting that certain rates “be collected subject to refund,” Mot. p. 1, the AG seeks 

precisely what the rule against retroactive ratemaking prohibits:  a refund of excess funds 

collected prior to any appellate ruling invalidating a Commission-approved rate.  The 

Commission simply has no authority to order such a refund.  The Supreme Court could not have 

been clearer:  “[T]he [Public Utilities] Act prohibits refunds of amounts overpaid by utility 

customers during the pendency of an appeal ....”  Independent Voters, 117 Ill.2d at 99 (emphasis 

added); Citizens Utilities Co., 124 Ill.2d at 207 (holding that “the rule prohibits refunds when 

rates are too high and surcharges when rates are too low,” which “serves to introduce stability in 
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the ratemaking process.”).  Thus, unless and until the Commission’s rates are overturned on 

appeal (which they are unlikely to be, as discussed below, see infra Part III), the rates in the 2013 

Investigation Order are valid and “cannot be deemed to be excessive rates as a basis of a claim 

for reparations.”  Hartigan, 148 Ill.2d at 395.  The requested “refund” is squarely foreclosed by 

the Public Utilities Act.  See id.; Independent Voters, 117 Ill.2d at 99. 

To be sure, the reconciliation process established by the General Assembly in 220 ILCS 

5/16-108.5(d) could be described as a legislative exception to the rule against retroactive making, 

insofar as it permits retroactive true-ups between the revenue requirement used to set rates for an 

annual period and a utility’s actual costs for that period.  Here, however, the AG seeks to add 

another layer of retroactivity:  the requested refund would amount to an after-the-fact, retroactive 

adjustment to the reconciliation process itself.  While the Energy Infrastructure Modernization 

Act (“EIMA”) authorizes the retroactive adjustment of a revenue requirement through the 

reconciliation process, it does not in any way authorize the retroactive adjustment of the 

reconciliation process.   

In fact, EIMA expressly forbids the refund sought by the AG.  Even if the Appellate 

Court were to remand the Order in this docket with directions to the Commission to order a 

change in the formula, the Act provides that any such change should be applied prospectively 

only: “Any change ordered by the Commission shall be made at the same time new rates take 

effect following the Commission’s next order pursuant to subsection (d) of this Section” – that is, 

the change shall be made in the following annual update proceeding.  220 ILCS 5/16-108.5(d).  

Thus, the statute itself expressly prohibits exactly the relief that the AG seeks here – a retroactive 

alteration to rates if the formula is changed in the future.  
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Nor does the AG’s request fall within the one non-statutory exception to the rule against 

retroactive ratemaking.4  Cases have established that a court may order a refund of excess 

amounts collected during the interim period after the court invalidates the rates but before the 

Commission approves new rates.  See Independent Voters, 117 Ill.2d at 105 (holding that a 

refund is permitted “for the period between reversal by this court and the effective date of the 

new rate order”); Hartigan, 148 Ill.2d at 396 (“[O]nce a rate order has been set aside on review, 

the utility may not continue to benefit from the invalid portions of the rate order.” (emphasis 

added)).  Here, however, the AG is not seeking a refund merely for the time period after the 

Appellate Court may strike down the applicable portion of the rate.  Rather, the AG is requesting 

the unprecedented relief of a refund of excess funds collected during the appellate process – that 

is, before the Appellate Court has ruled.  As described above, such a pre-ruling refund is at the 

core of what the rule against retroactive ratemaking prohibits.  The Second District recently 

summarized the law:  “[W]hen a reviewing court reverses a rate order, the Act prohibits a 

retrospective refund dating back to the rate order’s effective date; but the reviewing court’s 

equitable powers authorize a prospective refund from the date of reversal to the effective date of 

a new rate schedule.”  Commonwealth Edison Co. v. Ill. Commerce Comm’n, 2013 IL App (2d) 

120334 ¶ 49 (2d Dist. Sept. 27, 2013) (emphasis added) (citing Independent Voters, 117 Ill.2d at 

99).   

Tellingly, the AG cites no case in which the Commission has held that it may, consistent 

with the rule against retroactive ratemaking, award a refund of excess funds collected during the 

time period before the Appellate Court rules.  The AG cites (Mot. ¶ 20) the Commission’s orders 

in Dockets Nos. 11-0280, 11-0281 (cons.), but that proceeding involved a rider, not base rates.  

                                                 
4 As discussed below, infra at 7-8, a rider might also be described as a non-statutory exception to the rule 

against retroactive ratemaking.  This case, however, does not involve a rider.  
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A rider by its nature “alters an otherwise applicable rate,” thereby, for example, “allowing the 

utility to recover the cost as it is incurred, alleviating the delay of waiting until the utility files a 

general rate case to recover expenses.”  Citizens Utility Bd. v. Ill. Commerce Comm’n, 166 Ill.2d 

111, 133 (1995).  Moreover, the rider at issue in that case was a rate design rider, one that does 

not involve the retroactive correction of a rate to cure a mistake, as the Appellate Court 

emphasized.  See People ex rel. Lisa Madigan v. Illinois Commerce Comm’n, 2013 IL App (2d) 

120243, ¶ 24 (Mar. 29, 2013) (appeal pending) (“This rate methodology was ... not added 

retroactively to cure a mistake.  Accordingly, we conclude that the Commission’s acceptance and 

adoption of revenue decoupling does not constitute retroactive ratemaking.”).  For these reasons, 

the orders in Docket Nos. 11-0280, 11-0281 (cons.) cannot provide authority to support the 

request the AG makes here, which is to retroactively adjust a rate in order to “cure a mistake” – 

precisely what the Appellate Court held to be forbidden by the rule against retroactive 

ratemaking.  Id.5    

The AG also relies heavily (Mot. ¶ 20) on the Commission’s Order on Remand in Docket 

No. 07-0566, but there the Commission ordered a refund for the period after the Appellate 

Court’s ruling invalidating rates.  See Commonwealth Edison Co., 2013 IL App (2d) 120334, 

¶ 33 (“The Commission set the refund period from September 30, 2010, the date we issued 

ComEd [reversing the Commission’s rate order], to May 31, 2011, when the new rates specified 

in the 2010 Rate Order took effect.”).  The Commission then stayed that refund order pending 

appeal.  As discussed above, the AG is not invoking the exception to the rule against retroactive 

                                                 
5 The utility also failed to raise the rule against retroactive ratemaking as a bar to collecting rates subject to 

refund during the Commission proceedings.  Thus, the Commission’s order in those proceedings has no bearing 
here, where ComEd has expressly raised the rule against retroactive ratemaking as prohibiting the requested relief.  
See, e.g., Heaney v. Northeast Park Dist., 360 Ill. 254, 260 (1935) (“Questions which merely lurk in the record, 
neither brought to the attention of the court nor ruled upon, are not to be considered as having been so decided as to 
constitute precedents.”). 
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ratemaking permitting refunds for the time period after the Appellate Court rules.  Rather, the 

AG is seeking a refund of rates during the appellate process – that is, the time period before the 

Appellate Court rules.  Such a refund is clearly foreclosed by the rule against retroactive 

ratemaking.  Independent Voters, 117 Ill.2d at 99.  Nor is the AG seeking a stay of the 2013 

Investigation Order, as was granted in Docket No. 07-0566.  See Mot. ¶ 4 (“[T]he People are not 

seeking a stay of the Commission’s November 26, 2013 Order ....”).  The Commission’s 

decisions in ICC Docket Nos. 11-0280, 11-0281, and 07-0566 are thus inapposite. 

Rather, the Commission authority on point clearly demonstrates that the AG’s request 

relief is improper.  The Commission has recognized that “[b]oth the United States Supreme 

Court and the Illinois Supreme Court have ruled that rates that have been reviewed and approved 

by the appropriate regulatory agency cannot later be subject to refund.”  Investigation into 

Certain Payphone Issues, ICC Docket No. 98-0195 , 2003 Ill. PUC LEXIS 912, at *103-104 

(Nov. 12, 2003).  Thus, the Commission has made clear that “refunds from Commission 

approved rates” – precisely the relief the AG is requesting here – “are inappropriate.”  Id. (citing 

Independent Voters, 117 Ill.2d at 99).   

Finally, it makes no difference for the rule against retroactive ratemaking that the AG 

brought this motion before the Appellate Court has ruled on the ADIT issue, rather than 

afterwards.  The AG requests that certain rates “be collected subject to refund,” Mot. p. 1, so that 

if the ADIT ruling is invalidated on appeal, the excess funds collected will be refunded to 

ratepayers.  By its nature, a “refund,” Mot. p. 1, as the term is used in the AG’s Motion, is an 

impermissible retroactive change of rates, because it will require ComEd to return funds already 

collected pursuant to a Commission-approved rate.  Moreover, if the AG could circumvent the 

rule against retroactive ratemaking merely through the timing of its motion – making the motion 
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before the Appellate Court rules, rather than afterward – it would establish an exception so large 

that rule against retroactive ratemaking would be rendered meaningless.  Such a loophole to the 

rule would eviscerate numerous Supreme Court decisions.  See Independent Voters, 117 Ill.2d at 

99 (“[T]he Act prohibits refunds of amounts overpaid by utility customers during the pendency 

of an appeal .... (emphasis added)); Hartigan, 148 Ill.2d at 395-96; Business & Prof’l People, 

136 Ill.2d at 209; Citizens Utilities Co., 124 Ill.2d at 207; Mandel Brothers, 2 Ill. 2d at 209.  The 

AG’s motion should therefore be denied as inconsistent with the rule against retroactive 

ratemaking.6    

III. THE AG OFFERS NO NEW GROUNDS FOR CHALLENGING THE 
COMMISSION’S CONCLUSION REGARDING THE MERITS OF THE ADIT 
ISSUE. 

As the AG acknowledges (Mot. ¶¶ 1, 3), the Commission has rejected the AG’s 

arguments on ADIT relating to the reconciliation adjustment previously, in fact, three times – 

first in its final Order in Docket No. 11-0721, then in the Commission’s 2013 Investigation 

Order, and third, in its January 14, 2014 Order in that same docket denying the AG’s application 

for rehearing.  The AG now raises the very same arguments again, dressed as a request that rates 

“be collected subject to refund.”  See Mot. ¶¶ 11-19.  The AG’s attempt to re-litigate the ADIT 

                                                 
6 As to the AG’s claim that ratepayers will suffer irreparable harm absent the requested relief, see Mot. ¶ 8, 

that alleged harm – supposed overpayment due to the ADIT issue – is the necessary consequence of paying the 
Commission-approved rates, which the rule against retroactive making protects.  Sometimes the rule may cause 
customers to pay rates that the Appellate Court later determines were too high.  Sometimes, however, the rule 
against retroactive ratemaking benefits ratepayers (and harms utilities) by preventing utilities from receiving 
compensation when an appellate court later determines rates were too low.  In any event, the policy considerations 
of the rule against retroactive ratemaking are irrelevant to this motion because the General Assembly and the 
Supreme Court have already considered the potential outcomes and have determined that “stability in the ratemaking 
process” outweighs any harm resulting from customers’ inability to obtain a refund (or utilities’ inability to 
surcharge).  Citizens Utilities Co., 124 Ill.2d at 207.  The rule against ratemaking has been the policy of the State of 
Illinois for more than fifty years, and the policy cannot be set aside here simply because, according to the AG, 
ratepayers may overpay in this particular case. 
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issue should be denied.  The Commission’s original decisions on the ADIT issue are correct, and 

the Commission has already rejected each of the arguments presented in the AG’s motion. 

In the 2013 Investigation Order, the Commission found that, for purposes of calculating 

reconciliation interest, netting ADIT related to the reconciliation balance against that 

reconciliation balance had no basis in the Public Utilities Act.  See 2013 Investigation Order at 

43.  EIMA spells out precisely how the reconciliation balance is to be calculated, and EIMA 

provides no deduction for ADIT.  See 220 ILCS 5/16-108.5(d).  Thus, the Commission declined 

to adopt “an interpretation of the Act which reads into it exceptions, limitations, or conditions the 

legislature did not express.”  2013 Investigation Order at 43 (citing Davis v. Toshiba Machine 

Co., 186 Ill.2d 181, 184-85 (1999)).  Denying the AG’s request to account for ADIT in 

reconciliation was a straightforward application of that principle. 

The present motion presents no new grounds to upset the Commission’s careful decision 

on the ADIT issue.  The AG claims (Mot. ¶¶ 12-17) that the Commission’s reasoning on the 

ADIT issue has been called into question by a recent case, Ameren Illinois Co. v. Illinois 

Commerce Commission, 2013 IL App (4th) 121008 (Dec. 11, 2013).  But as the AG concedes 

(Mot. ¶¶ 2-3), the AG raised the Ameren case in its December 26, 2013, application for 

rehearing, and the Commission denied that application.  Thus, the Commission has already 

considered Ameren and determined that the case presents no grounds to revisit the Commission’s 

reasoning on the ADIT issue in its November 26, 2013 Order. 

Ameren, in any event, does not undermine the Commission’s November 26, 2013 Order.7  

Ameren dealt with a rate base calculation under 220 ILCS 5/16-108.5(c)(6).  The Commission’s 

ruling on ADIT upheld in Ameren had for years already been reflected in ComEd’s rates and rate 

                                                 
7 Ameren, a Fourth District case, is not binding in the First District, where the appeals of the 2013 

Investigation Order are pending. 
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formula.   See Commonwealth Edison Co., ICC Docket No. 11-0721 (Order May 29, 2012) at 

59-60; Commonwealth Edison Co., ICC Docket No. 13-0318 (Order Dec. 18, 2013) at 2-3, 8; 

Commonwealth Edison Co., ICC Docket No. 12-0321 (Order Dec. 19, 2012) at 5.  The Ameren 

decision drew on what the court perceived to be established Commission practice in reasoning 

that “it is common practice to make ADIT adjustments to a rate base, and the Commission has 

the authority under the Modernization Act to rely on its common practices in determining a just 

and reasonable rate. [citing 220 ILCS 5/16-108.5(c)(6)]  The Commission notes Ameren used 

ADIT for years in calculating its rate base and points out that only now under the Modernization 

Act does Ameren seek to exclude this adjustment.”  Ameren, 2013 IL App (4th) 121008, ¶ 38; id. 

at ¶ 40 (“As it was consistent with the common practice of the Commission to include ADIT in 

the ratemaking process, we conclude the Commission did not err by including the ADIT 

adjustment for projected plan additions in its ratemaking calculation.”).   

In contrast to Ameren, the ADIT issue addressed in the 2013 Investigation Order involves 

a reconciliation balance under 220 ILCS 5/16-108.5(d), not the calculation of rate base under 

220 ILCS 5/16-108.5(c)(6).  There is no established Commission practice concerning the 

calculation of a reconciliation balance, let alone the role of ADIT in that calculation.  The 

reconciliation balance, and the method of its calculation, is entirely the creature of statute, and 

the General Assembly prescribed exactly how that calculation should be performed.  See 220 

ILCS 5/16-108.5(d).  Thus, the Commission was correct when it twice denied the AG’s request 

to include ADIT in the reconciliation calculation. 

Further, even if the statute gave the Commission discretion to calculate the reconciliation 

balance in whatever manner it deemed fit, it would not be logical to net the reconciliation 

balance against ADIT.  The reason the Commission has traditionally accounted for ADIT in the 
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calculation of rate base is that, as the Ameren decision explains, “[o]mitting ADIT from the rate 

base calculation would allow Ameren what amounts to an interest-free loan at the ratepayers’ 

expense that would artificially increase Ameren’s rates until the next reconciliation process.”  

Ameren, 2013 IL App (4th) 121008, ¶ 39.  By contrast, omitting ADIT from the reconciliation 

calculation does not have that effect.   

As described in detailed testimony before the Commission in this docket, ADIT arises 

when there is a discrepancy between (1) when an expense or revenue is recognized “in a 

company’s financial and accounting records, commonly referred to as the company’s ‘books,’” 

and (2) when an expense or revenue is recognized on the company’s “tax return.”  Brinkman 

Dir., ComEd Ex. 1.0 CORR, at 20.  In the context of calculating rate base, as in Ameren, the 

most common type of ADIT results when the tax code allows rate base investments to depreciate 

more quickly for tax purposes than those investments depreciate under Generally Accepted 

Accounting Principles (“GAAP”).  As a result, the utility enjoys a depreciation deduction that is 

greater than the depreciation shown on the company’s books.  That difference is a type of ADIT 

that provides a source of cash to the utility, and rate base must be reduced accordingly.  See id. at 

25.  Otherwise, as the Ameren decision explains, ratepayers essentially would be providing the 

utility an interest-free loan in the amount of its tax savings.   

The reconciliation process, by contrast, does not provide ComEd with any use of cash 

stemming from a discrepancy between ComEd’s book accounting and tax accounting.  See 

Brinkman Dir., ComEd Ex. 1.0 CORR, at 25-28; see also Brinkman Reb., ComEd Ex. 3.0, at 12-

13.  ADIT arises in the reconciliation context because, under GAAP, the reconciliation balance 

must be accounted for as income earned in the rate year – even though the utility has under-

collected its actual revenue requirement in that year and does not collect the reconciliation 
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balance until later.  For example, if a utility under-collects its actual revenue requirement in 

2013, GAAP requires the reconciliation balance to be treated as income in 2013 – even though 

the utility will not collect the reconciliation balance until 2015.  Tax accounting, however, 

requires the reconciliation balance to be counted as 2015 income, because the cash is received in 

2015.  The discrepancy between how GAAP and the tax laws treat the reconciliation balance 

results in ADIT, but – unlike in the case of rate base – that ADIT does not provide ComEd with 

any source of cash at customers’ expense.  Even though GAAP requires that the reconciliation 

amount be treated as 2013 income, ComEd will not actually receive that cash until 2015, the 

same year in which it is taxed.  See Brinkman Dir., ComEd Ex. 1.0 CORR, at 22-25.   

Indeed, the whole premise of reconciliation is that the utility has not recovered its actual 

revenue requirement – it lacks the use of the cash reflected in the reconciliation balance.  When a 

utility under-collects, the utility has in effect lent the full amount of the reconciliation balance to 

customers, which the statute acknowledges by allowing the utility to collect that reconciliation 

balance from customers with interest on the balance.  See 220 ILCS 5/16-108.5(d).  In sum, 

ComEd derives no cash benefit from ADIT in the reconciliation context, and for that reason it 

must be treated differently than ADIT in the rate base context.  Accordingly, the Commission 

correctly concluded that Ameren does not control this case, and that no ADIT adjustment was 

necessary with respect to the reconciliation balance.  
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CONCLUSION 

For the foregoing reasons, the AG’s Motion for Partial Collection of Revenues Subject to 

Refund should be denied. 
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