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NOW COME the Staff witnesses of the Illinois Commerce Commission (“Staff”), 

by and through their undersigned counsel, pursuant to Section 200.800 of the Illinois 

Commerce Commission’s Rules of Practice (83 Ill. Adm. Code 200.800), and the 

direction of the Administrative Law Judge (“ALJ”), respectfully submit their Initial Brief 

(“Staff IB”) in the above-captioned matter. 

 

I. INTRODUCTION 

A. Overview/Procedural History 

On September 12, 2013, Ameren Illinois Company (“Ameren”, “AIC” or 

“Company”) filed a petition pursuant to 83 Ill. Admin. Code § 411.230 for an order 

approving AIC’s administrative procedure for resolving and paying claims under 

Sections 16-125(e) and (f) of the Public Utilities Act (“Act”) (220 ILCS 5/16-125(e) & (f)) 
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(“Petition”) along with the supporting direct testimony and exhibits of Ameren witness M. 

Jacqueline French (Ameren Ex. 1.0, Exs. 1.1-1.9).  The Staff filed Initial Verified 

Comments (“Initial Comments”) on December 11, 2013 (Staff Exs. 1.0, 1.1), and AIC 

filed Verified Reply Comments (“Reply Comments”) on December 16, 2013 (Ameren 

Exs. 2.0, 2.1).          

An evidentiary hearing was held in this matter on January 10, 2014.  The record 

was marked Heard and Taken.  (Tr. 32:4-6, Jan. 10, 2014.)   

B. Legal Standard 

1. 220 ILCS 5/16-125(e) 

 In the event that more than either (i) 30,000 (or some other number, 
but only as provided by statute) of the total customers or (ii) 0.8% (or 
some other percentage, but only as provided by statute) of the total 
customers, whichever is less, of an electric utility are subjected to a 
continuous power interruption of 4 hours or more that results in the 
transmission of power at less than 50% of the standard voltage, or that 
results in the total loss of power transmission, the utility shall be 
responsible for compensating customers affected by that interruption for 4 
hours or more for all actual damages, which shall not include 
consequential damages, suffered as a result of the power interruption. The 
utility shall also reimburse the affected municipality, county, or other unit of 
local government in which the power interruption has taken place for all 
emergency and contingency expenses incurred by the unit of local 
government as a result of the interruption. A waiver of the requirements of 
this subsection may be granted by the Commission in instances in which 
the utility can show that the power interruption was a result of any one or 
more of the following causes:  
 
 (1) Unpreventable damage due to weather events or conditions.  
 (2) Customer tampering.  
 (3) Unpreventable damage due to civil or international unrest or 
animals. 
 (4) Damage to utility equipment or other actions by a party other 
than the utility, its employees, agents, or contractors.  
 
Loss of revenue and expenses incurred in complying with this subsection 
may not be recovered from ratepayers. 
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2. 220 ILCS 5/16-125(f) 

 In the event of a power surge or other fluctuation that causes 
damage and affects more than either (i) 30,000 (or some other number, 
but only as provided by statute) of the total customers or (ii) 0.8% (or 
some other percentage, but only as provided by statute) of the total 
customers, whichever is less, the electric utility shall pay to affected 
customers the replacement value of all goods damaged as a result of the 
power surge or other fluctuation unless the utility can show that the power 
surge or other fluctuation was due to one or more of the following causes: 
  
        (1) Unpreventable damage due to weather events or conditions.  
        (2) Customer tampering.  
        (3) Unpreventable damage due to civil or international unrest or 
animals.  
        (4) Damage to utility equipment or other actions by a party other than 
the utility, its employees, agents, or contractors.  
  
Loss of revenue and expenses incurred in complying with this subsection 
may not be recovered from ratepayers. Customers with respect to whom a 
waiver has been granted by the Commission pursuant to subparagraphs 
(1)-(4) of subsections (e) and (f) shall not count toward the either (i) 
30,000 (or some other number, but only as provided by statute) of the total 
customers or (ii) 0.8% (or some other percentage, but only as provided by 
statute) of the total customers required therein. 
 

3. 220 ILCS 5/16-125(h) 

 Remedies provided for under this Section may be sought 
exclusively through the Illinois Commerce Commission as provided under 
Section 10-109 of this Act. Damages awarded under this Section for a 
power interruption shall be limited to actual damages, which shall not 
include consequential damages, and litigation costs. A utility's request for 
a waiver of this Section shall be timely if filed no later than 30 days after 
the date on which a claim is filed with the Commission seeking damages 
or expense reimbursement under this Section. No utility shall be liable 
under this Section while a request for waiver is pending. Damage awards 
may not be paid out of utility rate funds. 
 

4. 220 ILCS 5/10-109 

 The Commission shall have power to receive complaints regarding 
loss or damage occasioned by a public utility, and to make inquiry as to 
the methods of adjusting such claims. All claims against any public utility 
for loss of, or damage to property, or for any other loss or damage, in 
connection with a public utility service, not covered by the preceding 
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paragraphs of this section, if not acted upon within 90 days from the date 
of the filing of the claim with the public utility, may be investigated by the 
Commission, in its discretion, and the results of such investigation shall be 
embodied in a special report which shall be open to public inspection. 
 

5. 83 Ill. Adm. 411 Requirements 

 Section 411.230 of the administrative rules of the Illinois Commerce Commission 

(“Commission”) requires a utility to design and implement, upon approval by the 

Commission, an administrative procedure for resolving and paying claims for actual 

damages and replacement value under Section 16-125(e) & (f) of the act.  83 Ill. Admin. 

411.230(a).  Section 411.230 specifies the following minimum requirements with regard 

to a utility’s administrative procedure: 

1. The process should preserve at the customer’s option the availability of the 
Commission’s informal and formal complaint procedures in the event the 
customer chooses not to accept administrative resolution (83 Ill. Admin. 
411.230(a)(1)); 

2. Reasonable standards for verification of damages and utility procedures will 
be defined clearly and in plain language, and notify the claimant of the right to 
seek a Commission determination in the event the claimant chooses not to 
accept administrative resolution(83 Ill. Admin. 411.230(a)(2)); 

3. The process shall be designed to resolve typical unstayed claims providing 
adequate proof of damage within 90 days of claim submission, with the utility 
to provide prompt notification to claimants furnishing insufficient information to 
make a determination (83 Ill. Admin. 411.230(a)(3)); 

4. The utility must stay all pending claims subject to a petition for a waiver of 
liability under Section 16.-125(e) or (f) of the Act until a Commission finding on 
the waiver and resolution of an appeal of the Commission finding (83 Ill. 
Admin. 411.230(a)(4)); 

5. The utility must maintain in good order all claims and supporting 
documentation that have been stayed pursuant to a waiver petition or that 
have been denied based upon the utility’s belief that it is entitled to a waiver 
(Id.); 

6. Upon a determination by the Commission that a utility is not entitled to a 
waiver, the utility must notify at their last know address customers whose 
administrative claims were denied or stayed by the utility on grounds that the 
utility believed it was entitled to a waiver of liability and proceed to a 
determination of the claims on the merits (Id.). 
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II. Ameren’s Administrative Claim Procedure  

A. Staff’s Initial Comments Recommendations and Ameren’s Reply 
(Uncontested Issues) 

Ameren’s Administrative Claim Procedure (“ACP”) largely complies with the 

minimum requirements described in 83 Ill. Admin. 411.230 (ICC Staff Ex. 1.0, 3), with 

the exception of the following deficiencies: 

1. The initial written media advisory should, in addition to a web page link, 
include a toll-free number for customers to use to obtain additional 
information and a claim form (Id.); 

2. Claim forms should be readily available at the Ameren website and by 
customer request (Id.); 

3. Contact information for the Commission’s Consumer Services Division 
should be included in any communication informing a claimant of the right to 
file a complaint with the Commission (Id. at 3-4); 

4. Communications should advise claimants to retain original documents for 
their records and submit copies to the company (Id. at 4); 

5. Communications should include information about steps in the claim 
process, including stays related to Ameren seeking a waiver or due to an 
appeal of a Commission determination regarding such waiver (Id.); 

6. The claim form should include a list of acceptable forms of evidence to 
provide in support of a claim including photos and affidavits, and contain a 
section allowing for easy itemization of spoiled food items (Id.); 

7. Any claim submitted by customers should be accepted and processed upon 
receipt, and retained by the Company (or Company’s third party 
administrator) until final disposition of the claim (Id.); 

8. The claim procedure should be revised to include a provision for identifying 
and notifying customers eligible to file a claim pursuant to Section 16-125(e) 
or (f) of the Public Utilities Act (“Act”) should the Commission determine that 
the Company is not entitled to a waiver of liability as to those customers.  
Written notice, to be supplemented by other forms of notice as appropriate, 
should be provided to eligible customers who have not previously filed a 
claim of their right to present a claim and the steps for doing so, with a 
sample of the written notice to be included in AIC’s ACP (Id. at 4-6). 
 

 AIC indicated that it had no objection to Staff’s recommendations with the 

exception of those pertaining to customer notice following a Commission denial of a 
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waiver of liability as described in item #8 above.  (Ameren Ex. 2.0, 2-3.)  Accordingly, 

Staff considers these recommendations to be uncontested.  The Company further 

stated its commitment to work with Staff to comply with these recommendations and to 

file documents reflecting AIC’s agreement with these recommendations at a mutually 

agreeable future point.  (Id. at 3.)  Staff recommends that such filing take place 45 days 

from the date of the Final Order in this proceeding. 

B. Customer Notice Following a Commission Denial of Waiver 
(Contested Issues) 

 In Initial Comments, based on the Commission’s Final Order in Docket No. 11-

0588 (Commonwealth Edison Co., Order ICC Docket No. 11-0588, 27-31 (June 5, 

2013) (“Docket No. 11-0588 Order”)), Staff recommended that Ameren’s ACP should 

provide for the identification of and notice to customers potentially eligible to file a claim 

pursuant to Section 16-125(e) or (f) of the Act in the event the Commission determines 

that the Company is not entitled to a waiver of liability as to those customers.  (ICC Staff 

Ex. 1.0, 4.)  Staff recommended that such notice should be written, to be supplemented 

by other forms of notice as appropriate, provided to eligible customers who have not 

previously filed a claim, apprise the customer of their right to present a claim and the 

steps for doing so, with a sample of the written notice to be included in Ameren’s ACP.  

(Id. at 4-6.) 

 Ameren disagrees with Staff’s recommendation.  (Ameren Ex. 2.0, 3.)  Ameren 

argues that providing “individual, written notice to individual customers located in an 

area affected by an outage or fluctuation event that the Commission has determined did 

not qualify for a waiver or determination of no liability” would be “unduly burdensome 

and costly”, “does not represent best or common practices in claims management”, and 
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“is not contemplated, much less required under a plain reading of the Act.”  (Id. at 3.)  

Moreover, Ameren asserts that Staff’s recommendation would essentially require the 

Company to seek out claims against itself, “akin to requiring an entity that has received 

an adverse civil judgment to seek out potential additional plaintiffs who may qualify for 

similar verdicts,” and is therefore illogical.  (Id. at 3-4.)  Further, Ameren states that 

Staff’s recommendation does not address who would bear the cost of providing notice, 

arguing that any such costs should be eligible for recovery under the PUA, and that any 

decision to the contrary would exceed the authority of the Commission and/or constitute 

an unconstitutional, confiscatory taking.  (Id. at 4-5.)  Finally, Ameren notes that it 

“would be interested in discussing with Staff an alternative whereby the Company could 

inform affected customers of any Commission waiver denial ruling using some form of 

mass media such as a media release or internet notice similar to those posted following 

the underlying outage or fluctuation event” which it characterizes as more cost effective 

and less burdensome.  (Id. at 5.)  

 The most immediate flaw in Ameren’s arguments is that they ignore the 

Commission’s Final Order in Docket No. 11-0588.  As Staff noted in its Initial 

Comments, the Commission determined that Commonwealth Edison Company 

(“ComEd”) was not entitled to a waiver of liability under Section 16-125(e) of the Act for 

outages that occurred on July 11, 2011.  (Docket No. 11-0588 Order at 27-31; ICC Staff 

Ex. 1.0, 5.)  The Commission required ComEd to identify customers and municipalities 

eligible to file for compensation, and to provide written notice (supplemented by other 

forms of notice as appropriate) to all of the identified customers that they were entitled 

to seek damages in accordance with Commission rules and regulations, the type of 
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evidence needed to seek damages, and the procedural steps for doing so.  (Docket No. 

11-0588 Order at 30; ICC Staff Ex. 1.0, 5.)  The Commission did not distinguish 

between prior claimants and new claimants in its identification of customers, and did not 

limit notice to only prior claimants.  (Docket No. 11-0588 Order at 30; ICC Staff Ex. 1.0, 

5.)  Staff believes that, consistent with the Docket No. 11-0588 Order, Ameren’s ACP 

should provide for written notice, to be supplemented by other forms of notice as 

appropriate, to all customers and municipalities not covered by a waiver of liability under 

Section 16-125(e) or (f) of the Act in the event that the Commission makes such a 

determination. 

 Ameren’s argument that Staff’s recommendation is not contemplated or required 

under a plain reading of the Act (Ameren Ex. 2.0, 3.) is without merit.  The logically 

absurd conclusion of Ameren’s argument is that no notice should be provided to any 

customers affected by a Section 16-125(e) or (f) event at any point on the basis that 

such notice was “not contemplated, much less required under a plain reading of the 

Act.”1  (Ameren Ex. 2.0, 3.)  In that respect, a plain reading of the statute makes clear 

that the Commission has the discretion to determine the procedures applicable to 

claims pursuant to Section 16-125(e) or (f), including those pertaining to notice.  

Sections 16-125(a) and (b) of the Act expressly required the Commission to adopt rules 

and regulations to assure the provisions of Section 16-125, as are contained in Section 

411 of the administrative rules of the Illinois Commerce Commission.  220 ILCS 5/16-

125(a)&(b); 83 Ill. Adm. 411.  Section 16-125(h) of the Act provides, in pertinent part, 

                                            
1 Staff notes, for example, Ameren’s ACP provides for notice via print, radio and TV media to 
areas potentially affected by a 16-125(e) or (f) event, despite this notice not being contemplated 
or required under the Act.  (Ameren Ex. 1.1, 6.)     
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that:  “[r]emedies provided for under this Section may be sought exclusively through the 

Illinois Commerce Commission as provided under Section 10-109 of this Act.”  220 

ILCS 5/16-125(h).  Section 10-109 in turn provides, in pertinent part, that: [t]he 

Commission shall have power to receive complaints regarding loss or damage 

occasioned by a public utility, and to make inquiry as to the methods of adjusting such 

claims.”  220 ILCS 5/10-109.  In short, the Act clearly authorizes the Commission to 

determine the rules and regulations that apply to claims pursuant to Section 16-125(e) 

and (f), grants the Commission exclusive jurisdiction over remedies sought under 

Section 16-125(h), and the methods for receiving and adjusting such claims.         

 Likewise, Ameren’s argument that Staff’s recommendation would require the 

Company to seek out claims against itself, “akin to requiring an entity that has received 

an adverse civil judgment to seek out potential additional plaintiffs who may qualify for 

similar verdicts,” (Ameren Ex. 2.0, 3-4.) is specious.2  Ameren’s argument confuses the 

proceeding to determine whether a utility is entitled to a waiver of liability under Section 

16-125(e) or (f), and the notice of the outcome of such proceeding, with the entirely 

separate proceeding (or proceedings) to determine a utility’s liability for damages for a 

claim brought pursuant to Section 16-125(h).  The Commission made this distinction 

clear in its Docket No. 11-0588 Order, finding that while ComEd was not entitled to a 

waiver of liability under Section 16-125(e)(1), that “Section 16-125(h) governs the 

manner in which remedies for violations under 16-125(e) may be sought and obtained.”  

(Docket No. 11-0588 Order at 28, 30.)  Remedies under Section 16-125(h) in turn may 

                                            
2 Staff notes that Ameren’s argument suffers from a similar lack of logical consistency pointed 
out previously, in that Ameren’s ACP provides for notice via print, radio and TV media to areas 
potentially affected by a 16-125(e) or (f) event, which under the Company’s argument would 
appear to entail the Company seeking out claims against itself. 
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be sought exclusively through the Commission as provided under Section 10-109 of the 

Act, and the Commission emphasized that “ComEd’s liability for damages or other 

expenses is not automatic under Section 10-109 of the Act” and that “the party seeking 

damages or recovery of costs would be required to establish a causal connection 

between the events in question and those damages or costs.  Additionally, the evidence 

must provide a reasonable basis for determining the nature and extent of any damages 

or costs.”  (Docket No. 11-0588 Order at 30.)  In short, Staff’s recommendation is 

exactly what it purports to be, notice to potentially affected consumers of a Commission 

determination that a utility is not entitled to a blanket waiver of liability for 16-125(e) or 

(f) events, not a verdict of liability for damages.   

 Finally, Ameren’s concerns regarding the cost of notice should be rejected.  As 

an initial matter, Staff notes that this proceeding concerns whether Ameren’s proposed 

Section 16-125(e) and (f) administrative claim procedure comports with the pertinent 

statutory requirements and administrative rules of the Commission, and is not a 

proceeding to determine cost recovery for expenses associated with notice pursuant to 

a 16-125(e) or (f) waiver proceeding.  As such, Staff suggests that consideration of this 

issue is premature in the context of this docket.  Nonetheless, Staff observes that 

Ameren’s argument once again appears to incorrectly confuse the issue of possible 

damages associated with a proceeding (or proceedings) associated with a Section 16-

125(h) claim for damages, and the entirely separate issue of costs associated with a 

proceeding to determine whether a utility is entitled to a waiver of liability under Section 

16-125(e) or (f).  Ameren states that additional notice expenses that would be incurred 

under Staff’s recommendation are not “damages” or “damage awards” that would not 
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appear to be ineligible for recovery under Section 16-125(h).  (Ameren Ex. 2.0, 5.)  

However, the costs at issue here would not be for damages pursuant to a 16-125(h) 

action, but rather costs pursuant to notice in a proceeding to determine a waiver of 

liability under Section 16-125(e) or (f).  Both Section 16-125(e) and (f) state, in pertinent 

part, that:  “Loss of revenue and expenses incurred in complying with this subsection 

may not be recovered from ratepayers.”  220 ILCS 5/16-125(e)&(f) (emphasis added).  

Accordingly, as an expense incurred in complying with Section 16-125(e) or (f), the cost 

associated with notice pursuant to a proceeding to determine a waiver of liability under 

Section 16-125(e) or (f) would not appear to be recoverable from ratepayers.   

III. CONCLUSION   

WHEREFORE, for all of the following reasons, Staff respectfully requests that the 

Commission’s order in this proceeding reflect all of Staff’s recommendations regarding 

the Company’s Petition for an Order Approving an Administrative Procedure for 

Resolving and Paying Claims for Damages under Sections 16-125(e) and (f) of the 

Public Utilities Act. 
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       ___________________________ 
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