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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
COMMONWEALTH EDISON COMPANY  ) 
        ) 
        ) Docket No. 13-0318 
Annual formula rate update and revenue requirement ) 
Reconciliation under Section 16-108.5 of the Public ) 
Utilities Act       ) 
  
 

APPLICATION FOR REARHING OF THE CITIZENS UTITLIY BOARD 
 

Now comes the Citizens Utility Board (“CUB”), pursuant to the Rules of Practice of the 

Illinois Commerce Commission (“ICC” or “the Commission”), 83 Ill. Admin. Code Part 

200.880, to hereby file this Application for Rehearing in the above-captioned proceeding.   

I. INTRODUCTION 

 The Commission should rehear two issues decided in its Final Order of December 18, 

2013 in this docket (“Order”).  The first issue, the definition of Rate Year and the Reconciliation 

Cycle in this proceeding, was not addressed by the Order.  This is an important issue that was 

briefed extensively by the parties and warrants serious consideration by the Commission.  Failure 

to even mention this issue is arbitrary and capricious.  If the Commission found that the record 

was not substantial enough to make a decision on this issue, then the most appropriate course of 

action is a rehearing where the Commission explicitly states the information it requires to 

meaningfully consider it.   

Second, the Commission should reconsider its decision include to the entirety of 

Commonwealth Edison Company’s (“ComEd” or “the Company”) accrued vacation pay reserve 

in rate base.  The Order’s conclusion on this issue appears to misunderstand either the issue or 
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the evidence, and the Commission would benefit from rehearing this topic in order to ensure the 

correct conclusion. 

II. THE COMMISSION’S FAILURE TO MAKE A DETERMINATION 
REGARDING THE APPROPRIATE DEFITION OF RATE YEAR IS 
REVESIBLE ERROR� �

	 	
Throughout this case, the Citizens Utility Board, City of Chicago, and Illinois Industrial 

Energy Consumers (collectively, “CCI”), who filed testimony and briefs jointly, demonstrated 

that ComEd assumes an improper year designation and cost recovery cycle that is not required or 

necessarily intended by the Energy Infrastructure and Modernization Act (“EIMA”) (220 ILCS 

5/16-108.5).  The proper identification of the “Rate Year” (i.e. one calendar year—the first 

billing day of January through the last billing day of December) is paramount to appropriately 

setting rates.  The Commission’s failure to provide any analysis on this fundamental issue in the 

Order is a serious omission.  Given the importance of this basic definitional issue, and the 

extensive testimony submitted and briefing that took place on it, the Order does not make 

adequate findings to support its position adopting ComEd’s proposal, nor is the Order’s decision 

to adopt that position supported by substantial evidence.  These are both grounds for an appellate 

court to overturn the decision.  See 2013 IL App (4th) 121008 ¶18.  At a minimum, the 

Commission should rehear this issue to add meaningful discussion and analysis of it in its Order.  

Such an analysis would make it clear that ComEd’s reconciliation methodology is flawed and is 

inconsistent with the EIMA’s focus on cost projections and cost recovery (including 

reconciliations) for individual, specific years.  ComEd’s focus on the period rates are in effect 

does not bear on its arbitrary designation of “Rate Year.”  See 220 ILCS 5/16-108.5.   

The Commission has been clear that, under the EIMA, the reconciliation process must 

match revenue requirement projections and revenue requirement actuals “for the same year.”  
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ICC Docket 11-0721, Final Order on Rehearing (October 3, 2012) at 17.   ComEd’s filing, which 

the Commission accepted without analysis, “reconciled” historical data from one year, including 

projections from the year after, with actual data from two years later.  ComEd’s own illustration 

demonstrates their application of the EIMA: 

 

The ultimate effect of implicitly adopting ComEd’s methodology, and ignoring the relevant and 

important challenges to that methodology, cannot be ignored.  ComEd reconciled actual 2010 

data, plus 2011 projections, with actuals from 2012.  CCI Ex. 2.0 at 10:202-203.  The 

Commission previously held that the appropriate methodology would be to reconcile the 

projected figures for 2012 with the actual final historical data for that year:  

To make matters abundantly clear to all parties, reconciliations 
pursuant to 220 ILCS 5/16-108.5(d)(1) must be from whatever 
projected figures were used in a given year (e.g., 2012) versus the 
final historical data for that year (2012).  Any other construction of 
the term reconciliation in the statute would render use of the term 
“reconciliation” meaningless.  If the year in question did not match 
or actually “resolve” the projection for that year, there would be no 
actual “reconciling” of any figures regarding what occurred.  What 
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would happen, instead, would be a meaningless mismatch of 
numbers.  This cannot be what the General Assembly intended. 
 

ICC Docket 11-0721, Final Order on Rehearing (October 3, 2012) at 17.   

 Making the necessary corrections for such a fundamental element of the calculation 

would be very difficult for any party except ComEd, so CCI was not able to quantify the impact 

of using the inappropriate methodology.  The essence of the issue was nonetheless vetted in 

testimony (CCI Ex. 1.0 at 2, 10-11; CCI Ex. 2.0) at 9-10, and briefs (CCI Init. Br. at 5-21, CCI 

Reply Br. at 8-12, CCI BOE at 2-9).  The definition of “Rate Year” has real rate consequences – 

quantified or not – and must be fully considered by the Commission for its Order to be sustained 

on appellate review.  

If the Order intended to defer this issue to ICC Docket 13-0553, where certain changes to 

ComEd’s formula were made, that intention did not come to fruition.  The Final Order in that 

case strictly limited the questions considered in that proceeding to exclude this issue:   

The proceeding is to address the limited specific questions of 
whether the tariffs filed on May 30, 2013: (1) correctly calculated 
interest on ComEd's reconciliation balance, (2) correctly calculated 
the Section 16-108.5(c)(5) return on equity ("ROE") collar, and (3) 
correctly reflected the appropriate tax treatment in calculating 
interest on the reconciliation balance in the formula rate tariff as 
authorized by the Public Utilities Act (“PUA” or the “Act”).   
 

ICC Docket 13-0553, Final Order (November 26, 2013) at 1-2.  As CCI pointed out in their Brief 

on Exceptions in this case, an issue as fundamental as the designation of the rate year around 

which all formula rate setting and reconciliation revolve cannot be tossed from one proceeding to 

another and considered in neither. 

 Fundamentally, the EIMA as well as the Commission’s decision in the Rehearing of 11-

0721 require that the projections and actuals matched in the reconciliation process must be for 

the same year.  220 ILCS 5/16-108.5(d)(1), ICC Docket 11-0721, Final Order on Rehearing 
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(October 3, 2012) at 17.   ComEd’s Rate Year designation precludes that matching, and creates a 

situation where there will consistently be a positive reconciliation balance (given the EIMA’s 

requirement for large year-over-year investments).  That reconciliation balance will earn ComEd 

an interest rate equal to its WACC each year.  220 ILCS 5/16-108.5(d)(1).  Such a result is unfair 

to ratepayers and inconsistent with the EIMA and the Commission’s previous decision.  The 

reconciliation should consider the projected figures from a year and the actual figures from that 

same year.  To do otherwise ensures ComEd an inflated interest balance each year.  

 Rather than repeat the presentation made in each of CCI’s briefs in this proceeding, CUB 

incorporates by reference the arguments presented in CCI’s Initial Brief at 5-21, CCI’s Reply 

Brief at 8-12, and CCI’s Brief on Exceptions at 2-9.  No further evidence in necessary to 

supplement the existing record in this proceeding.  CUB therefore requests that the Commission 

rehear this elemental issue with additional briefing and give this issue its due consideration.   

 

III. THE EVIDENCE SUPPORTS ADOPTING MR. EFFRON’S ADJUSTMENT TO 
VACATION PAY 

 
The Order declines to adopt the adjustment proposed by AG witness Mr. Effron, which 

recognized that the Company adds a deferred debit to rate base associated with vacation pay, 

even though that amount does not actually represent investor-supplied funds.  Instead, the Order 

stated that “there is no additional deferred tax liability to recognize.”  Order at 15.  Rather than 

separately adding the deferred debit balance related to accrued vacation pay, the appropriate 

accounting, as Mr. Effron demonstrated, is to consider the net accrued reserve for accrued 

vacation pay and treat that and the deferred debit balance consistently.  Considering these related 

accounting elements together requires netting the deferred debit balance against the accrued 

vacation pay that is included in operating reserves.  AG Ex. 2.0 at 5:93-96.   
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The Order appears to misunderstand this issue by using as justification for its decision the 

fact that the tax impact of the capitalized accrued vacation pay is recognized on the Company’s 

books as a deferred tax asset that reduces accumulated deferred income taxes (“ADIT”) and 

increases rate base.  Order at 15.  In reality, however, Mr. Effron did not propose to treat the 

capitalized portion of accrued vacation pay as a deferred tax liability.  AG Ex. 4.0 at 3-4:67-72.  

The issue here is that the capitalized portion of vacation pay in the deferred debit account does 

not represent investor capital and should not be in rate base to begin with.  Mr. Effron’s 

testimony on this point was unrebutted.  AG Ex. 4.0 at 3:50.  Since this balance is an offset to the 

accrual for vacation pay, the balance should be netted against the accrued vacation pay that is 

included in operating reserves.  AG Ex. 2.0 at 5:93-96.   

The Order does not acknowledge that, in ComEd’s last formula rate proceeding, the 

Commission’s finding was not based on the fact that Mr. Effron’s adjustment was inappropriate, 

but rather on the fact that “the record lacks the clarity and robustness to make the adjustment 

recommended by CUB and the AG/AARP.”  ICC Docket 12-0321, Final Order (December 19, 

2012) at 17.  At that time, the Commission indicated that it “hopes to see this issue further 

developed in subsequent rate cases.”  That development occurred in this case, and robust 

evidence exists to support Mr. Effron’s adjustment.   

Because the Order is based on a misunderstanding of either the issue or the evidence, the 

Commission should rehear this issue to ensure that it makes the appropriate determination.  The 

Order’s conclusion lacks adequate findings to support its position, and its decision on this issue 

is not supported by substantial evidence.  Rehearing is necessary to cure these defects. 
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IV. CONCLUSION 
 
 WHEREFORE, CCI respectfully request that the Commission rehear the issues set forth 

above. 
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