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STATE OF ILLINOIS 

 

ILLINOIS COMMERCE COMMISSION 

 

 

ILLINOIS COMMERCE COMMISSION  ) 

 On its Own Motion     ) 

        ) Docket No. 13-0553 

  vs.      ) 

        ) 

COMMONWEALTH EDISON COMPANY  ) 

Investigation of tariffs approved in    ) 

Docket No. 13-0386      ) 

 

 
THE PEOPLE OF THE STATE OF ILLINOIS’ 

MOTION FOR PARTIAL COLLECTION OF REVENUES SUBJECT TO REFUND 
 

The People of the State of Illinois, by and through Lisa Madigan, Attorney General of the 

State of Illinois (“the People”), pursuant to Illinois Supreme Court Rule 335(g) and 83 Ill. Admin. 

Code 200.190, hereby request that the Commission enter an order that provides that certain revenues 

collected pursuant to the Commission’s November 26, 2013 Order be subject to refund pending the 

outcome of the People’s appeal of that order.  As discussed below, unless the Commission authorizes 

that a portion of these new rates be collected subject to refund pending the appeal of the 

Commission’s order and its January 14, 2013 Order denying rehearing of the final order, ComEd’s 

residential customers will be irreparably harmed.   

In support of this Motion, the People state as follows:  

Background 

1.  On November 26, 2013, the Commission entered an Order (“2013 Investigation 

Order”) that rejected recommendations of the People and other Intervenors
1
 regarding two 

important components of the reconciliation calculation of the Company’s formula rate tariff – 

one related to the recognition of accumulated deferred income taxes (“ADIT”) in the calculation 

                                                             
1 Those Intervenors are the Illinois Industrial Energy Consumers, the City of Chicago and the Citizens Utility Board 

(“CCI”). 
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of the reconciliation under- or over-recovery, and a second related to the calculation or the 

Company’s return on equity collar adjustment, pursuant to Section 16-108.5(d) of the Act.  In 

this Motion, the People seek a Commission order that requires ComEd to collect revenues 

received as a result of the Commission’s rejection of the AG-recommended ADIT adjustment to 

the reconciliation balance be collected subject to refund.  As discussed further below, if not 

granted, the Commission’s failure to adopt that ADIT adjustment will unfairly impact rates from 

January 1, 2014 going forward, and possibly through the year 2022, when the formula rate 

regulatory structure is set to expire.  220 ILCS 5/16-108.5(h). 

2.  In an Application for Rehearing filed by the People on December 26, 2013, the People 

requested that the Commission reconsider its rejection of the OAG-proposed adjustment which 

would recognize the tangible monetary benefit of ADIT and apply interest to the “net-of-tax” 

reconciliation balance.  The People noted in that pleading that reconsideration is particularly 

relevant in light of a recently issued Fourth District Appellate Court ruling in Ameren Illinois 

Company v. Illinois Commerce Comm’n, Slip Op. 4-12-1008, 4-13-0029 (cons.), dated 

December 11, 2013 (the “Fourth District Opinion”).  That opinion presents new controlling law 

that specifically authorizes the Commission to interpret the relevant portions of the Public 

Utilities Act (“PUA”) – including the recent modifications to Section 16-108.5 triggered by 

Public Act 98-0015 (“PA 98-0015”) -- to deduct deferred income tax from the reconciliation 

balance prior to calculating interest on that balance, consistent with established regulatory 

principles.  As the controlling law of the Fourth District Opinion was not available when the 

Commission entered its Final Order in this docket on November 26, 2013, the People argued that 

the Commission should now revisit the issue and adopt the People’s proposed modification to the 
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Company’s formula rate template contained at Appendix C to the People’s Initial Brief.   AG 

Application for Rehearing at 1-6.  

3.  On January 14, the Commission denied the People’s Application for Rehearing.  That 

order was served on the People on January 15, 2014.  The People expect to file a Notice of 

Appeal seeking reversal in part of the Commission’s November 26, 2013 Order implementing 

the formula rate tariff changes, as well as the January 14, 2014 Order denying the requested 

rehearing.  

4. Supreme Court Rule 335(g) provides that an “[a]pplication for a stay of a decision or 

order of an agency pending direct review in the Appellate Court shall ordinarily be made in the 

first instance to the agency.” Ill. Supreme Court Rule 335(g).  Although the People are not 

seeking a stay of the Commission’s November 26, 2013 Order, in light of this rule, and to the 

extent that the People seek alternative relief to a stay, i.e. collection of revenues subject to 

refund, the People are filing this Motion before the Commission. 

5.  The Appellate Court cannot rule on the People’s appeal before several months have 

passed with the new rates established by the Commission’s November 26, 2013 Order in effect.   

An order from the Commission directing ComEd to collect revenues related to the Commission’s 

rejection of the AG-proposed reconciliation ADIT adjustment subject to refund pending 

resolution of an appeal is necessary to preserve the status quo during the appellate review of the 

Commission’s Orders.  Such a stay would prevent irreparable harm to ComEd customers who 

would be required to pay millions more in electric delivery charges associated with the 

Commission’s failure to reflect ADIT in the calculation of the reconciliation under-recovery, 

with no opportunity to be made whole.  
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Legal Bases For Granting a Partial Collection of Revenues Subject to Refund 

Request 

 

6. When determining whether to grant a stay or collection subject to refund, the 

Commission has been guided by the same factors traditionally used by courts when evaluating 

whether the such requested relief is appropriate: (1) the irreparable harm petitioners will suffer if 

the stay (or collection subject to refund) is denied; (2) the harm to other parties that would result 

from the issuance of a stay (or collection subject to refund); and (3) the petitioner’s likelihood of 

prevailing on the merits. Commonwealth Edison Company, Ill. C.C. Docket No. 87-0427; 87-

0169; 88-0189; 88-0219; 88-0253 On Remand; 90-0169 Consol., 1993 Ill. PUC LEXIS 21 

(Order, January 8, 1993). See also City of Chicago v. Illinois Commerce Comm’n, 133 Ill.App.3d 

435 (1st Dist. 1985).  

7. Unless the Commission grants an order that rates be collected subject to refund, 

ratepayers could be irreparably harmed.  Once the Commission establishes rates, the Act does 

not permit refunds if the established rates were too high or surcharges if the rates were too low. 

Business and Professional People for the Public Interest v. Illinois Commerce Comm’n, 136 

Ill.2d 192, 209, 555 N.E.2d 693 (1989) (“BPI I”); Citizens Utilities Co. v. Illinois Commerce 

Comm’n, 124 Ill.2d 195, 207, 529 N.E.2d 510 (1988). Moreover, if a Commission order that 

approves a rate increase is subsequently reversed by a court, and the rate increase was not stayed, 

the ratepayers are not entitled to any refund for excess charges collected between the effective 

date of the Commission’s order and the date of the court’s decision. Independent Voters of 

Illinois v. Illinois Commerce Comm’n, 117 Ill.2d 90, 510 N.E.2d 850 (1987).  In addition, even if 

a court reverses the Commission’s order in part or in whole, the utility can continue to charge the 

rates originally approved by the Commission until the agency establishes new rates (although the 

utility is subject to ratepayers’ claims for reparations for excessive rates collected from the time 
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of the Court’s reversal through the time new rates are approved by the Commission). BPI I, 136 

Ill.2d at 242; People ex rel. Hartigan v. Illinois Commerce Comm’n, 117 Ill.2d 120, 148, 510 

N.E.2d 865 (1987). Collecting rates subject to refund, thus, protects ratepayers from unlawful 

and excessive rates that cannot be refunded.  

The People Will Be Irreparably Harmed If The Commission Does Order A Partial 

Collection of Revenues Subject to Refund.  

 

8. Under Section 16-108.5(c)(6) and 16-108.5(d)(1) of the Public Utilities Act (“the 

Act”), ComEd’s annual formula rate filing includes a reconciliation of the revenue requirement 

that was in effect for the prior rate year (as set by the cost inputs for the prior rate year) with the 

actual revenue requirement for the prior rate year using amounts reflected in the applicable 

FERC Form 1 that reports the actual costs for the prior rate year. Given that 1) refunds are 

precluded during the pendency of an appeal, unless a stay or collect-subject-to-refund order is 

granted by the Commission or Court, and 2) the Company’s next subsequent formula rate tariff 

filings will include no deduction for ADIT from the reconciliation under- or over-recovery as a 

result of the Commission’s November 26, 2013 ruling, a stay or collect-subject-to-refund order is 

necessary to preserve the status quo and ensure that ratepayers are not irreparably harmed by the 

collection of excessive rates prior to the date of an appellate court ruling.  

9.  In addition, Section 16-108.5(d) of the Act provides that “[t]he Commission shall not, 

however, have the authority in a proceeding under this subsection (d) to consider or order any 

changes to the structure or protocols of the performance-based formula rate approved pursuant to 

subsection (c) of this Section.”  220 ILCS 5/16-108.5(d).  Thus, to the extent that the 

Commission’s November 26, 2013 decision establishes formula rate tariff components, the 

decision not to reflect ADIT in the reconciliation provisions of the tariff will impact future 

annual formula rate determinations until the Court issues its decision in the People’s appeal.   
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ComEd Will Not Be Harmed By Ordering a Partial Collection of Revenues Subject 

to Refund. 

 

 10.  Ordering ComEd to collect the additional revenues it receives pursuant to the 

Commission’s rejection of the AG-proposed ADIT adjustment in the calculation of the 

reconciliation under-recovery does not threaten irreparable harm to the Companies‟ financial 

condition.  In fact, ComEd is guaranteed recovery of its prudent and reasonable costs, along with 

a generous statutorily-set return on equity, under Section 16-108.5 of the Act.  220 ILCS 5/16-

108.5(c), (d).  Collection of the above-identified revenues subject to refund will not change that 

outcome or the revenue requirement approved in the Commission’s November 26, 2013 Order in 

this docket or in the Commission’s December 18, 2013 formula rate order in ICC Docket No. 13-

0318.   

The People Are Likely to Prevail On the Merits In An Appeal. 

11. The People have a reasonable likelihood of prevailing on the merits in an appeal of 

the Commission’s November 26, 2013 formula rate tariff order.  As noted above and as the 

People noted in their Verified Application for Rehearing, the recently issued Fourth District 

Appellate Court ruling presents new controlling law that specifically authorizes the Commission 

to interpret the relevant portions of the Act – including the recent modifications to Section 16-

108.5 triggered by Public Act 98-0015 (“PA 98-0015”) -- to deduct deferred tax from the 

reconciliation balance prior to calculating interest on that balance, consistent with established 

regulatory principles.  

12.  The recent Fourth District Opinion, which was issued approximately two weeks after 

the Commission entered its Final Order in this proceeding, stemmed from a consolidated appeal 

of the Commission’s final orders in Ameren Illinois Company’s (“AIC”) first two electric 

formula rate cases, Docket Nos. 12-0001 and 12-0293.   In that consolidated appeal, AIC 
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challenged, among other issues, the Commission’s decision in the two cases to deduct deferred 

income tax from its filing-year projected plant additions for purposes of calculating rate base.  

See Docket No. 12-0001, Order of September 19, 2012 at 52-53; Docket No. 12-0293, Order of 

December 5, 2012 at 29-30.  In doing so, the Company argued – just as ComEd and the 

Commission Staff argued in this case relative to the reconciliation balance – that Section 16-

108.5 did not specifically authorize the Commission to deduct accumulated deferred income 

taxes from AIC’s projected plant balances.   

13.  The Fourth District appellate court specifically rejected that argument.  As the Fourth 

District Opinion noted, “[w]hile the Commission agrees the [PUA] does not expressly allow an 

adjustment for [deferred income tax], the Commission explains the statute does not expressly 

disallow the adjustment, but authorizes the Commission to exercise its discretion in determining 

just and reasonable rates.”   Fourth District Opinion at ¶38.  Moreover, the Court emphasized 

that a failure to deduct ADIT from the plant balances at issue would ensure that the Company 

would gain a significant windfall at the expense of ratepayers.  The Court held that deducting 

deferred income tax from projected plant additions is correct as a matter of prudent accounting: 

“[o]mitting [deferred income tax] from the rate base calculation would allow Ameren what 

amounts to an interest-free loan at the ratepayers’ expense that would artificially increase 

Ameren’s rates until the next reconciliation process, a result which is neither just nor reasonable 

for ratepayers.”  Fourth District Opinion at ¶39. 

14.  Additionally, the Fourth District Opinion held that “[a]lthough the [PUA] does not 

expressly provide for the Commission to reduce the rate base by [deferred income tax], the 

ratemaking process under the [PUA] is ultimately subject to the Commission’s discretion and 

authority to determine whether those rates are just and reasonable in accordance with the 
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Commission’s practice and law,” citing § 16-108.5(c)(6) of the PUA.   Id.  Thus, the Fourth 

District Opinion held that “[a]s it was consistent with the common practice of the Commission to 

include [deferred income tax] in the ratemaking process, the Commission did not err by 

including the [deferred income tax] adjustment for projected plan[t] additions in its ratemaking 

calculation.”  Id. 

15.  Nothing in Article XVI or Article IX of the PUA expressly authorizes the 

Commission to deduct deferred income tax from projected plant additions or plant in general for 

purposes of calculating rate base.  Nonetheless, despite the lack of such express statutory 

authorization, the Appellate Court held in the Fourth District Opinion that the Commission has 

“discretion and authority” to make such deduction, and that to not make that adjustment would 

provide an unjust and unreasonable windfall to the utility.  Id. at ¶39.   

16.  Addressing a slightly different yet similarly applicable aspect of the annual electric 

formula ratemaking process, Section 16-108.5(d)(1) of the PUA states that “[a]ny over-collection 

or under-collection indicated by [the annual] reconciliation shall be reflected as a credit against, 

or recovered as an additional charge to, respectively, with interest calculated at a rate equal to the 

utility's weighted average cost of capital approved by the Commission for the prior rate year, the 

charges for the applicable rate year.”  Section 16-108.5(d)(1) says nothing about deducting 

deferred income tax from the reconciliation over-collection or under-collection for purposes of 

calculating interest thereon.  Although the Commission specifically recognized in its November 

26, 2013 Order that it “finds merit in the AG and CCI’s proposal that accumulated deferred 

income tax, or ADIT should be netted against the reconciliation balance before calculating the 

interest amount” and that “this concept is consistent with Generally Accepted Accounting 

Principles, is consistent with standard regulatory practice that matches ADIT elements to the 
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associated assets included in rate base and properly recognizes the cash benefit to the utility that 

would otherwise have been paid out for income taxes on the amount”, the Commission rejected 

the proposed ADIT adjustment based on the Act’s failure to specifically permit the deduction.  

The Commission noted in its November 26, 2013 Final Order that “it is difficult for the 

Commission to support an interpretation of the Act which reads into it exceptions, limitations, or 

conditions the legislature did not express. Davis v. Toshiba Machine Co., 186 Ill.2d 181, 184-185 

(1999).”  Final Order at 43.   

17.  As the Fourth District Opinion stated at ¶ 38, however, the absence of express 

statutory authorization to deduct deferred income tax from a ratemaking amount in an electric 

formula rate case does not rob the Commission of its inherent discretion and authority to make 

such adjustment if necessary to establish just and reasonable rates.  The Commission has made 

clear it finds “merit,” as a matter of prudent accounting, in the People’s proposal to deduct 

deferred income tax from the reconciliation balance for purposes of calculating interest thereon.  

Final Order at 43.  The new guidance provided by the Fourth District Opinion should have 

provided the Commission with assurance that it has the discretion and authority to implement 

this adjustment, despite the lack of express statutory authorization in Section 16-108.5(d)(1) of 

the PUA, and that to not reflect the ADIT in the reconciliation would create a windfall for the 

Company, as the Fourth District Court found.  Fourth District Opinion at ¶39. 

18.  The Commission clearly based its reasoning in both the Final Order and, presumably 

in its denial of the People’s Application for Rehearing, on its interpretation of the formula rate 

statute and the amendments of P.A. 98-0015, concluding that because the statute did not 

specifically reference or require an ADIT adjustment in the calculation of the reconciliation 

over- or under-recovery, the Commission could not entertain such a proposal.  Final Order at 43. 
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That interpretation of the formula rate statute and recent amendment is not subject to deference 

by the Court, as questions of law are reviewed de novo.  A.Finkl & Sons Co. v. Illinois 

Commerce Comm’n, 250 Ill.App.3d 317, 323 (1
st
 Dist. 1993).  (“[T]he Commission’s 

interpretation of questions of law is not binding on a reviewing court.”)    

19.  In its Final Order, the Commission stated: “[i]n the future, if further arguments by 

parties are presented or clarity from the legislature is provided on this topic, the Commission will 

revisit the issue.”  Final Order at 43.  This finding suggests that the Commission had some 

recognition of the validity of the People’s proposed adjustment.   

 20.  Granting the People’s request to collect a portion of ComEd’s revenues subject to 

refund would be consistent with similar, recent decisions of the Commission to stay an order or 

collect revenues subject to refund.  For example, the Commission stayed its February 23, 2012 

Order on Remand in Docket No. 07-0566, which authorized a refund to ComEd customers of 

$36.7 million until the resolution of ComEd’s appeal before the Second District Appellate Court.  

See ICC Docket No. 07-0566, Order on Remand of February 23, 2012 at 47-48.  In addition, the 

Commission granted the People’s request for collection of Rider VBA revenues subject to refund 

in Docket 11-0280, 11-0281 (cons.).  See ICC Docket No. 11-0280, 11-0281 (cons.), 

Amendatory Order of March 21, 2012; Revised Amendatory Order of May 16, 2012.     

21.  The People presented in ICC Docket No. 13-0318 the proposals to consider and 

change the structure and protocols of ComEd’s formula rate related to (1) the reflection of 

deferred income taxes on the reconciliation under- or over-recovery; (2) the appropriate method 

of calculating ComEd’s weighted average cost of capital (“WACC”) on the reconciliation over- 

or under-recovery and (3) the reflection of average rate base rather than year-end rate base in the 

return on equity collar calculation.  The Commission ruled in its December 18, 2013 Order that 
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these proposals “are beyond the scope of this Section 16-108.5(d) annual update and 

reconciliation proceeding” and that these issues were being addressed in Docket No. 13-0553.  

To the extent that the Commission’s Order in Docket No. 13-0318 incorporates the tariff changes 

ordered in Docket No. 13-0553 in rates that took effect on January 1, 2014, the People are filing 

this Motion in Docket No. 13-0318 as well.  

WHEREFORE, The People of the State of Illinois respectfully request that the 

Commission enter an order that provides that the additional revenues ComEd receives pursuant 

to the Commission’s rejection of the AG-proposed ADIT adjustment in the calculation of the 

reconciliation under-recovery be collected subject to refund pending the outcome of the People’s 

appeal of the Commission’s November 26, 2013 Order and January 14 Order denying the 

People’s rehearing request.     

 

     Respectfully submitted, 

THE PEOPLE OF THE STATE OF ILLINOIS 

By Lisa Madigan, Attorney General 

 

 

 
 Karen L. Lusson 

Senior Assistant Attorney General 

Timothy O’Brien 

Assistant Attorney General 

Public Utilities Bureau 

100 W. Randolph Street, 11
th
 Floor 

Chicago, Illinois 60601 

Telephone:  (312) 814-1136 (Lusson) 

Telephone:  (312) 814-7203 (O’Brien) 

Facsimile:   (312) 814-3212 

E-mail:  klusson@atg.state.il.us 

E-mail:  tsobrien@atg.state.il.us 

 

Dated:  January 17, 2014  
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