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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
Annual formula rate update and revenue 
requirement reconciliation under  
Section 16-108.5 of the Public Utilities Act. 

: 
: 
: 
: 
: 

No. 13-0318 

APPLICATION FOR REHEARING OF 
COMMONWEALTH EDISON COMPANY 

Commonwealth Edison Company (“ComEd”), in accordance with Section 10-113 of the 

Illinois Public Utilities Act (the “PUA”), 220 ILCS 5/10-113, and Section 200.880 of the Rules 

of Practice of the Illinois Commerce Commission (the “Commission” or the “ICC”), 83 Ill. 

Admin. Code § 200.880, respectfully submits this Application for Rehearing of the final Order 

(the “Order”) of the Commission dated December 18, 2013. 

I. INTRODUCTION 

ComEd seeks rehearing on four subjects.  While ComEd seeks rehearing based on the 

law and on the record in this Docket, ComEd seeks rehearing in part to also preserve legal rights 

at issue in pending appeals from the decisions made in ComEd’s first formula rate case (Docket 

No. 11-0721), the first formula rate update case (Docket No. 12-0321), and the recently-decided 

rate formula investigation (Docket No. 13-0553). 

First, ComEd seeks rehearing of the Commission’s dividing of certain common costs 

between the transmission and distribution functions.  This process, called “functionalization” 

divided ComEd’s General and Intangible Plant costs and certain of its operating expenses, 

including real estate taxes, between: (1) its formula transmission rate established under federal 

law by the Federal Energy Regulatory Commission (“FERC”) and (2) the distribution rates 
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established under EIMA1 by the Commission.  The Commission’s approach of splitting some of 

these costs differently than does FERC leaves prudent and reasonable costs unrecoverable and is 

unfair and unlawful.  ComEd seeks rehearing to correct the resulting errors in this Docket and in 

order to preserve its legal rights in the pending appeals. 

Second, ComEd seeks rehearing on the subject of billing determinants.  The Commission 

lacks legal authority to substitute projections for historical weather-normalized billing 

determinants.  Further, even if the Commission could lawfully replace historical billing 

determinants with projections – and it is ComEd’s position that it cannot – the Order errs by 

ignoring the facts in the record in this case.  The Order mistakenly follows past rulings on the 

theory that nothing has changed, when the premise for that selective updating, whatever its 

merits in past cases, has been shown by new evidence in this case to be false.  The evidence 

presented in this case shows that the Order’s approach inherently biases the calculation of 

charges against full cost recovery by using projected customer counts from the filing year while 

refusing to update historical customer usage data.  ComEd also seeks rehearing on this issue to 

preserve its legal rights in the pending appeals. 

Third, ComEd seeks rehearing on the subject of the Order’s addition of a second cash 

working capital calculation to the approved rate formula.  Not only is that change unlawful, but it 

serves no useful purpose.  The ruling adds material extra work to the calculation of initial rates 

for the rate year when the effect, which is minimal in the first place, will be washed out by the 

later reconciliation of the actual costs of the rate year. 

Finally, ComEd seeks rehearing on the subject of grossing up the rate of return on 

reconciliation adjustments for associated income taxes.  This issue was decided by the 

                                                 
1  Illinois Public Act (“PA”) 97-0616, as amended and supplemented by PA 97-0646 and PA 98-0015. 



 

3 

Commission in ICC Docket No. 13-0553, but it was applied in the instant case, so ComEd 

presents its position here as well, in order to preserve its legal rights, including those on appeal 

from the Order in Docket No. 13-0553. 

II. ISSUES ON WHICH REHEARING IS SOUGHT 

A. Functionalization of General & Intangible Plant and Certain Expenses 

ComEd seeks rehearing on the Commission’s trapping of certain common costs such that 

they cannot be recovered.  ComEd respectfully submits that the Commission’s decision is 

unlawful and also seeks rehearing to preserve ComEd’s legal rights in its pending appeals from 

its first formula rate case, ICC Docket No. 11-0721, and its first formula rate update case, ICC 

Docket No. 12-0321.  

ComEd, as a delivery utility, has transmission and distribution functions.  Fruehe Dir., 

ComEd Exhibit (“Ex.”) 3.0 Rev., 19:401-402.  It provides transmission service under a formula 

transmission rate established by FERC under federal law, and distribution service under a 

formula distribution rate regulated by the Commission.  Id., 19:401-405.  Under each formula 

rate, costs are updated annually, including the common costs recorded in General and Intangible 

Plant Accounts and certain common expenses, such as property (real estate) taxes.  Thus, these 

costs must be functionalized (split) between the transmission and distribution functions to 

determine which amounts should be recovered through rates regulated by FERC, under federal 

law, or by the ICC, respectively.  Id., 19:406 – 20:414, 22:462-467.   

In ICC Docket No. 11-0721 (and as followed in ICC Docket No. 12-0321), the 

Commission chose to use different methods of functionalizations for certain costs than those 

approved and used by FERC under federal law.  ICC Docket No. 11-0721, Order at 21-29, 

102-104.  The net result of the Commission’s decision to deviate in part from the 
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FERC-approved methodology is that the “T” versus “D” splits for rate-setting purposes are 

inconsistent and some costs are “trapped” between the two rates, preventing their recovery.  E.g., 

Freuhe Dir., ComEd Ex. 3.0 Rev., 20:415-430, 22:462-467. 

The trapping of these costs – costs which no one contests are prudent, reasonable, and 

used and useful – is unlawful under Illinois and federal law.  ComEd has a right under the Public 

Utilities Act to rates that allow it the opportunity to fully recover its costs of delivery services.  

220 ILCS 5/16-108(c); 220 ILCS 5/16-102.  Moreover, the Commission violates federal law by  

its trapping costs between functionalizations that are inconsistent with FERC’s determinations.  

See, e.g., Nantahala Power & Light Co. v. Thornburg, 476 U.S. 953 (1986); Mississippi Power 

& Light Co. v. Moore, 487 U.S. 354 (1988). 

In Nantahala Power & Light Co. v. Thornburg, 476 U.S. 953 (1986), the Supreme Court 

of the United States reversed a decision of the North Carolina Supreme Court that was 

inconsistent with an earlier FERC determination allocating low-cost purchased power and 

high-cost purchased power between the two utilities.  The United States Supreme Court rejected 

the argument that the state could act because it had jurisdiction over retail sales – the argument 

the Order accepts here – holding instead that states must respect the filed FERC rates including 

the functionalization integral to their determination, and that the Supremacy Clause of the United 

States Constitution, Article VI, § 2, required preemption of the state court’s findings.  Similarly, 

Mississippi Power & Light Co. v. Moore, 487 U.S. 354 (1988) reversed a Mississippi Supreme 

Court decision that allocated the costs of operating a nuclear power plant among the operating 

subsidiaries of a holding company in a manner that was inconsistent with a prior FERC 

determination. 
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Here, the Commission again used functionalizations that were inconsistent with those 

used by FERC, relying largely on their past decisions on this topic in ICC Docket Nos. 11-0721 

and 12-0321.  ComEd has appealed those decisions and the functionalizations they adopted, and 

those appeals remain pending at this time.  Because the Commission’s Orders remain in force 

pending appeal, ComEd has filed data in compliance with those two Orders.  Hemphill Dir., 

ComEd Ex. 1.0 Rev., 22:403-412; Fruehe Dir., ComEd Ex. 3.0 Rev., 19:399 -  25:522; Order at 

7.  But, ComEd has also expressly preserved its argument in this case that lawful 

functionalizations must be consistent with FERC.  ComEd Initial Brief (“Init. Br.”) at 14-15; 

ComEd Reply Brief (“Rep. Br.”) at 17-18; ComEd Brief on Exceptions (“BoE”) at 5. 

For the reasons indicated above and as shown in further detail in the underlying 

testimony and briefing and incorporated herewith by reference (ComEd Init. Br. at 11-12, 14-15; 

ComEd Rep. Br. at 17-18; ComEd BoE at 3-4, 5), ComEd requests rehearing on this subject both 

to correct the legal error in the decision in this case and to preserve its legal argument in 

ComEd’s pending appeals. 

B. Billing Determinants 

ComEd seeks rehearing on the subject of billing determinants because the Commission’s 

Order selectively and partially rejects use of the historical weather-normalized billing 

determinants mandated by EIMA, 220 ILCS 5/16-108.5(c)(4)(H).  This unfairly and unlawfully 

requires calculating charges in a manner that leads to recovery of less than ComEd’s revenue 

requirement. 

Like the issue of functionalization of common costs, discussed above, ComEd has 

preserved its legal rights on this subject in the instant case (e.g., ComEd Init. Br. at 11-12), but 

unlike that issue, the subject of billing determinants is one that has its own unique factual record 
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here, which the Commission’s Order incorrectly ignored.  The Commission must decide this 

issue in this case based on this record.  220 ILCS 5/10-103, 10-201(e)(iv)(A). 

The Commission’s Order accepted Staff and the AG’s proposed adjustment to increase 

the customer count billing determinants associated with “New Business” plant additions for 

2013.  Order at 80.  In so holding, the Order stated that this decision was consistent with the 

Commission-approved methodology in ComEd’s last two rate cases, ICC Docket Nos. 11-0721 

and 12-0321.  Order at 80.  The Commission further stated that “[t]he Company has provided no 

additional information in this proceeding to justify a change in the methodology already 

approved by the Commission, nor any evidence to warrant any other adjustment to sales billing 

determinants.”  Id. 

Setting aside the EIMA mandate, the Order also attempts to justify the unlawful 

substitution based on a factual premise shown here to be erroneous.2  The entire rationale for 

replacing the historical customer count billing determinant with projected data rests on the fact 

that ComEd includes projections of future plant investment in one of its initial projected revenue 

requirements under EIMA.  The Order concludes that the Commission must “match” that 

projection with a projection of the number of customers.  See Johnson Tr. 207:25 – 209:10; see 

also Brinkman Dir., ComEd Ex. 2.0 REV., 34:678-89. 

That conclusion is incorrect for several reasons.  First, the evidence shows that ComEd is 

not increasing any permanent revenue requirement – or its total recoveries – by virtue of the 

projected plant additions.  The initial 2014 rates ultimately are subject to subsequent full 

reconciliation with interest to a revenue requirement with no projected plant additions at all.  

E.g., ComEd Init. Br. at 74.  Second, the evidence shows that only the use of historical billing 

                                                 
2  ComEd Init. Br. at 73 fn. 21. 
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determinants matches the costs being recovered.  E.g., Id. at 75.  Third, the evidence shows the 

Order’s logic could be adopted only if customer usage data also were to be updated.  E.g., Id. at 

75-76.  

Thus, even assuming that the Commission has the authority to modify the historical 

weather-normalized billing determinants, an issue that is currently on appeal and as to which 

ComEd has preserved its legal rights, the Commission, based on the factual record on this case, 

must use historical weather normalized billing determinants to determine ComEd’s 2014 initial 

rates or at the very least update customer usage data to address this issue consistently.  ComEd 

Init. Br. at 71-76; ComEd Rep. Br. at 55-58; ComEd BoE at 16-22. 

For the reasons indicated above and as shown in further detail in the underlying 

testimony and briefing and incorporated herewith by reference (ComEd Init. Br. at 11-12, 71-76; 

ComEd Rep. Br. at 6-7, 55-58; ComEd BoE at 16-22), ComEd requests rehearing on this subject 

both to correct the legal error in the decision in this case and to preserve its legal argument in 

ComEd’s pending appeals. 

C. Cash Working Capital 

ComEd seeks rehearing because the Commission’s Order (at 15-18) adopts a second cash 

working capital (“CWC”) calculation, thus improperly modifying the rate formula.  This holding 

is legally incorrect, contrary to the evidence, contrary to Staff’s testimony in ComEd’s 2012 

formula rate update case, and is contrary to a different section of the Order (at 4). 

Pursuant to the Order in ICC Docket No. 11-0721, ComEd’s CWC requirement is 

calculated based on reconciliation year data, using the leads and lags approved by the 

Commission in that Docket, revised to reflect changes in law, and the applicable dollar figure 
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inputs of the current case.  ComEd Init. Br. at 25-28.  As the Commission ordered, that CWC 

calculation is specified in and required by ComEd’s approved rate formula. 

As the Commission acknowledged earlier in its Order in the instant case, “the 

Commission is not granted authority in an annual update and reconciliation proceeding to 

consider or order any changes to the structure or protocols of a performance-based formula rate.”  

Order at 4.  See also 220 ILCS 5/16-108.5(d); Ameren Illinois Co. v. Ill. Commerce Comm’n, 

2013 IL App (4th) 121008 (Dec. 11, 2013). 

The Order’s adoption of Staff’s recommended second CWC calculation, however, does 

just that.  To be clear: the adoption of the second CWC calculation requires a change to a portion 

of the rate formula that was established in ComEd’s 2011 formula rate case, as indicated above.  

E.g., ComEd Init. Br. at 27.  This adjustment is outside of the lawful scope of this proceeding, 

and should be rejected for that reason.  The adoption of the second CWC calculation as a rate 

formula modification is also contrary to Staff’s testimony on the same point in ComEd’s 2012 

formula rate case.  E.g., ComEd Reply Br. at 5-10; ComEd BoE at 6-7.   

Additionally, this change is unnecessary, inconsistent, and increases expense related to 

the CWC calculation.  Even if the adoption of a second CWC calculation would make the initial 

rates for a Rate Year incrementally more accurate, the actual CWC costs for the Rate Year will 

later be determined in the reconciliation of the Rate Year, and any necessary reconciliation 

adjustment will be determined and applied accordingly.  ComEd Init. Br. at 27.  Thus, any virtue 

of Staff’s proposal is of an interim nature only and certainly does not warrant interfering with the 

approved formula.  ComEd Init. Br. at 27-28; ComEd Rep. Br. at 20-21; ComEd BoE at 7.  

Moreover, the change to the approved rate formula relating to CWC involves only a very small 
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portion of the 2014 Rate Year Net Revenue Requirement in the instant case, 0.04%.  ComEd Init. 

Br. at 27-28; ComEd Reply Br. at 20; ComEd BoE at 7. 

Therefore, the Commission on rehearing should revisit and change its ruling on adoption 

of the second CWC calculation.  For the reasons indicated above and as shown in further detail 

in the underlying testimony and briefing and incorporated herewith by reference (ComEd Init. 

Br. at 5-8, 25-28; ComEd Rep. Br. at 9-10, 19-21; ComEd BoE at 3-4, 5-8; ComEd Reply Brief 

on Exceptions (“RBoE”) at 2-3), ComEd requests rehearing on this subject to correct the legal 

error in the decision in this case. 

D. Recognition of Income Tax Costs of WACC Reconciliation Interest 

Because this is an annual formula rate update docket, changing the terms of ComEd’s 

rate formula lies outside of its scope.  The Order notes that the question of whether ComEd can 

recover the income tax costs resulting from the recovery of reconciliation interest calculated 

based on the weighted average cost of capital (“WACC”) is a rate formula question.  Order at 63.  

Prior to the Commission’s November 26, 2013 decision in Docket No. 13-0553, these costs had 

been accomplished through “grossing up” the WACC for this purpose, just as WACC is grossed 

up for the analogous tax costs when applied to rate base.  ComEd has duly appealed that 

Commission’s decision in Docket No. 13-0553.3  

While ComEd agrees that rate formula itself cannot be revisited in this proceeding, the 

Order in this Docket does establish rates and charges based on the ruling in Docket No. 13-0553, 

and the charges resulting from the Order in this Docket do not permit recovery of those income 

tax costs.  For the reasons indicated above and as shown in further detail in the underlying 

testimony and briefing and incorporated herewith by reference (ComEd Init. Br. at 6, 63-67; 

                                                 
3  That appeal is pending as Commonwealth Edison Co. v. Ill. Commerce Comm’n, No. 01-14-0114. 
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ComEd Rep. Br. at 10, 43-47; ComEd BoE at 16, ComEd RBoE at 32-36), ComEd requests 

rehearing on this subject to in order to permit the recovery of those tax costs in rates and to 

preserve its legal rights, including those rights asserted on appeal from the Order in Docket No. 

13-0553.  Should the courts determine that the income tax costs resulting from WACC-based 

reconciliation interest are recoverable, they should be included in the revenue requirement 

established in this Docket. 

III. OTHER ISSUES ON APPEAL THAT COULD AFFECT RATES 
SET IN THIS PROCEEDING 

ComEd also seeks rehearing to preserve legal rights at issue in pending appeals from the 

decisions made in ComEd’s first formula rate case (Docket No. 11-0721) and ComEd’s first 

formula rate update case (Docket No. 12-0321).  If those appeals result in reversals or remands 

of the portions of those Commission decisions on appeal, or if the Commission chooses to rehear 

them based on the current record, there would be a corresponding impact on ComEd’s rates and 

cost recovery.  In addition to issues identified in Section II above, those issues on appeal include: 

 Imposition of a 102.9% cap on ComEd employees’ pay at risk under ComEd’s 
Annual Incentive Plan, regardless of individual or company performance. 

 Excluding the costs of a portion of Exelon Business Services Company (“BSC”) 
own internal incentive pay from the reasonable and prudent cost to ComEd of 
BSC shared services and purchases from BSC. 

 Exclusion of the costs of deferred compensation paid with Restricted Stock. 

 Disallowance of certain 2011 rate case expenses. 

 Disallowance of charitable contributions to entities based outside of ComEd’s 
retail service territory. 

 Deduction from rate base of certain operating reserve amounts for accrued 
vacation pay and incentive compensation. 

 Treatment of ADIT on bad debt reserve. 

See also ComEd Ex. 3.20 (identifying and quantifying those issues).   
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ComEd incorporates herein the arguments made in its testimony and briefing concerning 

those issues (Hemphill Dir., ComEd Ex. 1.0 REV., 21:419-30; ComEd Init. Br. at 11, ComEd 

Rep. Br. at 23-25; ComEd BoE at 4).   

IV. CONCLUSION 

For all reasons appearing of record and herein, the Commission should grant this 

Application for Rehearing. 

Dated:  January 17, 2014 Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
 
 
By:        

One of its attorneys 
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