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STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 

 
THE PEOPLE OF THE STATE OF ILLINOIS,  ) 
ex. rel. LISA MADIGAN,      ) 
Attorney General of the State of Illinois   ) 
        ) 
Complaint to suspend tariff changes submitted by   )  
Ameren Illinois and to investigate Ameren Illinois Rate  )  
MAPP pursuant to Sections 9-201, 9-250 and 16-108.5 ) Docket No. 13-0501 
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        ) 
        ) (cons.) 
        ) 
AMEREN ILLINOIS COMPANY    )  
d/b/a Ameren Illinois      )  Docket No. 13-0517 
Revisions to its Formula Rate Structure and Protocols ) 

      
 

REPLY TO AMEREN ILLINOIS COMPANY’S AND STAFF’S RESPONSES TO  
THE PEOPLE’S MOTION TO REVISIT  

 
The People of the State of Illinois, by and through LISA MADIGAN, Attorney General 

of the State of Illinois (“AG” or “the People”), pursuant to 83 Ill. Adm. Code § 200.190, hereby 

file this Reply to (i) the Response of Ameren Illinois Company (“AIC” or “Ameren” or 

“Company”) and (ii) the Response of the Staff of the Illinois Commerce Commission (“Staff”) to 

the People’s Verified Motion to Revisit the ADIT Adjustment to Interest on the Reconciliation 

Balance and the Return on Equity Collar Calculation (the “Motion to Revisit”). 

In light of a December 11, 2013 decision by the Appellate Court of Illinois, Fourth 

District (the “Fourth District Opinion”) in Ameren Ill. Co. v. Illinois Comm. Comm’n, Slip Op. 

App. Court No. 4-12-1008, 4-13-0029 (cons.), the People asked the Commission to revisit two 

Energy Infrastructure Modernization Act (“EIMA”) ratemaking issues addressed in the Interim 

Order in this docket:  
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(1) the People’s proposal to deduct deferred income tax from the annual under-collection 

or over-collection indicated by the reconciliation balance for purposes of calculating interest 

thereon under Section 16-108.5(d)(1) of the Public Utilities Act (“PUA”); and  

(2) the People’s proposal to use year-average rate base in calculating the return on equity 

(“ROE”) for purposes of the “collar” calculation under Section 16-108.5(c)(5) of the PUA. 

The Company’s Response misunderstands the importance of appellate precedent to the 

Commission’s decisions.  While the Commission is often charged with interpreting ambiguous 

statutory text, it is controlled by the legal decisions of the Appellate Court of Illinois on the same 

topic.  220 ILCS 5/10-201(e)(iv)(C) (“[t]he [Appellate] [C]ourt shall reverse a Commission rule, 

regulation, order or decision, in whole or in part, if it finds that . . . [t]he rule, regulation, order or 

decision is in violation of the State or federal constitution or laws”).  The Commission must not 

base its decisions in this docket on faulty legal premises that have been upended by the Appellate 

Court. 

 If the Commission first opines that a particular ratemaking adjustment would entail 

placing “exceptions, limitations, or conditions [into the statute that] the legislature did not 

express,” as it did at page 22 of the Interim Order, and the Appellate Court then holds that, in 

fact, the legislature did allow such conditions, then the Commission must follow the guidance 

from the Appellate Court and set rates with such conditions in mind.  While the Company would 

curiously like to cleave to the idea that “[w]hether the [Fourth District Opinion] is right or wrong 

about the Commission’s discretion, the Interim Order cannot change” (Response at 4), no 

reviewing court has shown the Fourth District Opinion to be anything but right, and so the 

Interim Order must be reconsidered in light of existing appellate decisions.  As the People 

showed in their Motion to Revisit, the Appellate Court’s reasoning at ¶¶ 39-40 of the Fourth 

District Opinion has now taught us that Section 16-108.5 does not preclude the Commission 
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from deducting deferred income tax from the annual reconciliation balance and further, that it 

does not preclude the Commission from using year-average rate base in the ROE collar.  Motion 

to Revisit at ¶¶ 13, 18.  The Commission has told us that it believes those two adjustments are 

wise as a matter of prudent ratemaking (Interim Order at 12, 26), so the Commission should 

reconsider its conclusions and implement those adjustments in this proceeding. 

The Company Misunderstands the Appellate Court’s View of Discretion 

The Company appears to be engaging in question-begging where it argues at page 2 of its 

Response that “whatever discretion the Commission has does not extend to acting in 

contravention of the Act.”  Ameren would undoubtedly prefer the People’s proposals to be 

violative of the PUA, but the Appellate Court has instructed us differently.  If the Appellate 

Court states or implies that a particular adjustment would not contravene the Act, then the 

Commission is obliged to follow that statutory interpretation and set rates with the option of such 

adjustment on its menu of possible ratemaking treatments.  Where Ameren goes on to assert that 

“the Commission properly interpreted the Act” (Response, pages 2-3) by finding that the 

Commission lacked statutory discretion to implement the People’s proposals, the Company is 

simply mistaken in light of the Fourth District Opinion, which establishes at ¶¶ 39-40 that the 

Commission has discretion to establish just and reasonable rates subject to statutory guidelines 

under the PUA, and in particular, that the Commission may deduct deferred income tax in 

ratemaking calculations when implementing Section 16-108.5. 

It is nearly a tautology, or, at least, legal common sense that “[i]f the statute forecloses 

discretion on a particular issue, the Commission cannot exercise it,” as the Company argues at 

page 3 of its Response.  Ameren, however, fails to show how the PUA forecloses the 

Commission’s discretion on the People’s two proposals at issue.  The Commission’s statement in 

the Interim Order at page 26 that “where the Act does intend that adjustments be made to an 
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amount of a balance, it has done so specifically” must be re-evaluated in light of the Fourth 

District Opinion, as the Act does not expressly describe a deferred income tax adjustment to 

projected plant additions, yet the Appellate Court held specifically that such an adjustment is 

consistent with the PUA. 

The Appellate Court Allows Deduction of Deferred Tax from Ratemaking Amounts 

On page 3 of its Response, the Company embarks upon extensive discussion, with 

appropriate citations, of the point that “the Commission may only act in accordance with the 

powers given by the legislature” and that “[i]f the statute forecloses discretion on a particular 

issue, the Commission cannot exercise it.”  Yet the Public Utilities Act does not foreclose 

discretion on the issue of deducting deferred income tax from ratemaking amounts; as the Fourth 

District Opinion made clear at ¶ 40, “it was consistent with the common practice of the 

Commission to include [deferred income tax] in the ratemaking process,” and thus “the 

Commission did not err by including the [deferred income tax] adjustment for projected plan[t] 

additions in its ratemaking calculation.”   

Although the Company attempts to distinguish (i) deferred income tax deduction from 

rate base versus (ii) deferred income tax deduction from the annual reconciliation balance (“they 

are wholly different, unrelated issues,” Response at 5), it does not present any principled basis 

for doing so.  On page 4 of its Response, the Company argues that “[t]he Act specifies 

adjustments for taxes on other items, but does not do so for the reconciliation balance.”  The only 

adjustment for deferred income tax specified in the Public Utilities Act is in Section 16-

108.5(c)(4)(d), which provides for the deduction of deferred tax benefits from pension assets 

before calculating a return thereon.   If the Company’s theory were correct, then the Commission 

could never deduct deferred tax benefits from any ratemaking amount other than the pension 

assets, because the pension assets are the only ratemaking amount specifically authorized by the 
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PUA to have deferred tax deducted.  Yet the Commission routinely deducts deferred income tax 

from rate base, although the PUA does not expressly authorize such deduction.  See, e.g., AIC 

Exhibit 2.5 at page 8, lines 29 and 40a.  And the Appellate Court recently held in the Fourth 

District Opinion that deducting deferred income tax from rate base is allowed under the statute, 

as discussed above.  If the Company’s theory that “the Act requires a particular result: that no 

adjustments be made to the reconciliation balance” (Response, page 4) is correct, then it must 

also be true that the Act requires no adjustments to rate base either – yet the recent Fourth 

District Opinion expressly disposed of that erroneous hypothesis.  Thus, the Fourth District 

Opinion’s legal conclusion most certainly has “precedential effect” on the issues in the Motion to 

Revisit, and, contrary to the Company’s assertion at Page 5 of its Response, the Fourth District 

Opinion affirmed the incorporation of deferred taxes adjustments in determining formula rates.  

The Fourth District Opinion at ¶ 40 did not refer to the role of deferred income tax in the 

measurement of rate base specifically, but rather in the “ratemaking process” generally. 

The Appellate Court Grants the Commission Discretion on the ROE Calculation 

Ameren also notes at page 3 of its Response that the Commission’s Interim Order found 

that “the overall intent of the General Assembly, as reflected in PA 98-0015, includes the use of 

year-end rate base to calculate the common equity balance for the purpose of determining the 

earned ROE for the collar calculation.”  Ameren argues that the General Assembly “enacted PA 

98-0015 to specifically add the term ‘year-end’ to every mention of rate base.”  Id.  Whether or 

not that is true, the cited Section 16-108.5(k)(3) of the PUA summarizes the changes enacted by 

P.A. 98-0015 as, inter alia, changing Section 16-108.5(c)(2) to use “year-end capital structure” 

rather than just “capital structure” as an input to the ROE collar calculation in Section 16-

108.5(c)(5).  Subsection (k)(3) states that year-end rate base shall be included in the annual 

reconciliation, but does not state that year-end rate base shall be used in the ROE collar 
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calculation – instead, it mentions year-end capital structure.1  The interpretive canon of 

expressio unius est exclusio alterius, or in other words, as Ameren expressed it in its Response at 

page 4, “[w]here the legislature includes particular language or terms in one section of a statute 

but omits it in another, it is generally presumed the legislature acts intentionally and purposely in 

the exclusion of the different terms” (citing In re J.L., 236 Ill. 2d 329, 341 (2010)), suggests that 

the General Assembly did not intend that year-end rate base be used in the ROE collar 

calculation, or at the least, intended it to be left to Commission discretion.   

In light of the Fourth District Opinion, the Commission should exercise its discretion and 

use the most accurate rate base amount, the year-average figure, in the ROE collar calculation.  

Interim Order at 12 (“use of the average rate base will produce a dollar balance that correctly 

represents the actual capital supplied by equity investors to support AIC’s rate base over the 

course of the year for which the ROE is being calculated”).  The People’s ROE collar argument 

in the Motion to Revisit did not rest on the Appellate Court’s authorization to deduct deferred 

income tax specifically, as the Company’s Response seems to hint at page 6, but rather on the 

Fourth District Opinion’s language at ¶ 39 that “the ratemaking process under the Modernization 

Act is ultimately subject to the Commission’s discretion and authority to determine whether 

those rates are just and reasonable in accordance with the Commission’s practice and law.”   

Ameren’s Quarrel with the Appellate Court 

Ameren’s Response digresses at pages 6-9 into an attack on the Fourth District Opinion 

itself, although this proceeding is clearly not the proper forum for such a debate.  Ameren takes 

issue with language in that opinion indicating that the Commission has “discretion and authority” 

                                                
1 Moreover, the PUA as amended by EIMA and P.A. 98-0015 does not indicate which amount of rate base 

(average or year-end) should be used in the ROE collar calculation described at Section 16-108.5(c)(5) or (c)(2), as 
the People noted in their Motion to Revisit at ¶ 19 and their Corrected Initial Brief at 11-13. 
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in the ratemaking process, and it has filed a Petition for Rehearing2 with the Appellate Court 

regarding that sentence.  Ameren avers at page 8 of its Response that “the Appellate Court’s 

statement is in clear derogation of the legislature’s intent,” a contention that is a matter for the 

Supreme Court, if any forum, to evaluate.  Be that as it may, the People will quickly address the 

Company’s concern here in this Reply.   

Ameren is exercised by the offending sentence because, as it argues at page 7 of its 

Response, “although the Commission may be granted discretion within statutory parameters, it 

has absolutely no discretion to act outside those parameters.”  But the quoted sentence from the 

Fourth District Opinion also acknowledges that the Commission must act “in accordance with     

. . . law.”  Ameren is wrong to imply that the Appellate Court was giving the Commission 

permission to breach statutory bounds willy-nilly. 

Because the PUA does not specifically describe in Section 16-108.5(d)(1) how the 

reconciliation under-collection or over-collection balance may be calculated, and it does not 

specifically describe in Sections 16-108.5(c)(5) or (c)(2) which rate base amount shall be used in 

the ROE collar calculation, the People’s proposals on those two issues in their Corrected Initial 

Brief and in their Motion to Revisit would not entail acting outside any statutory parameters.  

The Company claims at page 7 of its Response that the quoted language from the Fourth District 

Opinion would invite the Commission to “revisit the Act’s specific rate-setting instructions.”  

But the Appellate Court told the Commission that the latter’s orders must be in accordance with 

those specific instructions, and the People’s proposals would not defy any of those instructions.   

Section 16-108.5(c)(6) of the PUA, on which the quoted sentence of the Fourth District 

Opinion relies, provides that the Commission shall review each annual formula rate update filing 

“based on the same evidentiary standards, including, but not limited to, those concerning the 

                                                
2 According to Exhibit A to the Company’s Response, the Company’s Petition for Rehearing of the Fourth 

District Opinion was filed January 3, 2014 with the Appellate Court. 
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prudence and reasonableness of the costs incurred by the utility, the Commission applies in a 

hearing to review a filing for a general increase in rates under Article IX of this Act” (emphasis 

added).  Thus, in evaluating the formula rate inputs presented by the Company, the Commission 

must apply Article IX’s evidentiary standards, which involve assessing whether proposed rates 

are “just and reasonable” (220 ILCS 5/9-201(c)) – subject to other restrictions and mandates of 

the statute.  While the Company apparently feels that it understands statutory interpretation better 

than the Appellate Court, its contention at page 8 of its Response that “Section 16-108.5(c)(6) [] 

does not grant the Commission discretion in setting annual formula rates” is misguided: the cited 

section merely re-affirms that, other than express, specific statutory constraints found in Section 

16-108.5, EIMA does not derogate from the Commission’s discretion and authority to determine 

just and reasonable rates, as the Fourth District Opinion stated at ¶ 39.  See also 220 ILCS 5/16-

108.5(d)(3) (“[t]he Commission shall apply the same evidentiary standards, including, but not 

limited to, those concerning the prudence and reasonableness of the costs incurred by the utility, 

in the hearing as it would apply in a hearing to review a filing for a general increase in rates 

under Article IX of this Act”). 

Staff’s Proposal for New Testimony 

Finally, the People welcome the support of Staff, indicated at Page 4 of its Response, for 

the People’s Motion to Revisit in light of the Fourth District Opinion.  The People note that at 

pages 4-6 of Staff’s Response, Staff recommends additional testimony in this docket on the two 

issues contained in the Motion to Revisit, should the Commission grant the motion.  The People 

do not oppose that recommendation for new testimony on the two issues. 

WHEREFORE, the People of the State of Illinois request that the Commission grant the 

People’s Motion to Revisit, for the reasons given in the Motion to Revisit and in this Reply. 
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Respectfully submitted, 
The People of the State of Illinois 

 
By LISA MADIGAN, Attorney General 

 
 

         ________________/s___________________ 
Janice A. Dale 
Susan L. Satter 
Sameer H. Doshi 
Assistant Attorneys General 
Public Utilities Bureau 
Illinois Attorney General’s Office 
100 West Randolph Street, 11th fl. 
Chicago, Illinois 60601 
Telephone: (312) 814-3736 (Dale) 
Telephone: (312) 814-1104 (Satter) 
Telephone: (312) 814-8496 (Doshi) 
Facsimile:  (312) 814-3212 
E-mail: jdale@atg.state.il.us  
E-mail: ssatter@atg.state.il.us 
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