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INTRODUCTION 

Pursuant to Section 10-113 of the Public Utilities Act (the “Act”) 220 ILCS 10-113, and 

Section 200.880 of the Rules of Practice of the Illinois Commerce Commission (the 

“Commission”) the Retail Gas Suppliers, the Retail Energy Supply Association and the Illinois 

Competitive Energy Association (“RGS, RESA and ICEA”) submit their Application for 

Rehearing (“Application”) of the order issued in the above captioned docket entered on 

December 18, 2013 and served on December 19, 2013. (“the Order”).  This Application for 

Rehearing raises issues relating to the Commission’s decision on the proposals of the Citizens 

Utility Board (“CUB”) for three “consumer protections” and certain reporting requirements to be 

imposed on retail gas suppliers.   

RGS, RESA and ICEA have all taken an active role in the portion of this proceeding 

addressing the proposal by Ameren Illinois Company (“Ameren”) for small commercial and 

residential customers to obtain service from alternative gas suppliers.  That tariff, Small Volume 

Transportation service, or Rider SVT, is the culmination of several years of efforts by RGS, 

RECA, ICEA, Ameren and other parties interested in bringing to Ameren’s gas customers the 



same competitive benefits available to Ameren’s electric customers and the electric and gas 

customers of Illinois’ other large public utilities.   

The Order approves of Ameren introducing a Small Volume Transportation Customer 

program (“SVT” program).  Nevertheless, noting that not all operational, tariff design, and other 

related issues regarding the SVT tariffs have been fully addressed by the parties in this 

proceeding, the Order directs the company to hold a workshop with interested parties and then 

file its proposed Rider SVT tariff within 45 days of the entry of the order.  The Order states: 

“Thus, a separate proceeding would allow full evaluation of the remaining issues presented by an 

SVT program within a reasonable timeframe to allow for prompt implementation of the 

program.”  Order, p. 246. 

RGS, RESA and ICEA support the process established by the Commission.  They hope 

that parties will be able to resolve some issues in the workshops and to the extent there are still 

disputes, they can be addressed in the proceeding reviewing Ameren’s Rider SVT.  The Order 

appears, however, to prematurely decide that CUB’s three consumer protection proposals and its 

proposed reporting requirements must be included in Ameren’s SVT program.  The portion of 

the order addressing CUB’s three consumer protection proposals is particularly puzzling.  

Although some language in the Order indicates acceptance of that proposal, the final sentence in 

the discussion of that proposal appears to reject it as not being supported by the evidence.  If the 

Commission intended to reject CUB’s proposal, then it should clarify the order to remove the 

confusing language that views that proposal favorably.  If it intended to accept CUB’s proposal, 

then the Commission should reconsider that decision because, as shown below, the proposal has 

no support in the record and is contrary to the Public Utilities Act.  Likewise, the Commission 

should reconsider its decision to approve the reporting requirements proposed by CUB. 
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I. The Commission Should Grant Rehearing on Its Approval of CUB’s Three 
“Consumer Protection” Proposals. 

 
In his rebuttal testimony, CUB witness Cohen proposed that the Commission should add 

several “consumer protections” to Rider SVT: 

1) A customer shall be absolved from paying any termination fees if, prior to the 
due date of their first bill, they notify the supplier that they are terminating the 
contract.   
 
2) When a customer has accepted service from a supplier after solicitation by a 
door-to-door salesperson, there shall be no termination fees assessed if the 
customer terminates during the first 6 billing cycles.  
  
3) If a supplier’s marketing materials include a price comparison of the supplier 
rate and the gas utility rate, the depiction of such comparison shall display at least 
three years of data in no greater than quarterly increments and shall also display 
the supplier’s offered price for the same or equivalent product(s) or service(s) for 
each of the same increments. 
 
CUB Ex. 2.0, p. 9-10. 

After considering the evidence and parties' arguments, the Administrative Law Judge 

correctly decided to reject these proposals, stating: 

In any event, the Commission finds that the three measures at issue are not 
supported by the record and will not be adopted at this time.  Whether or to what 
extent they could be addressed in an SVT tariff proceeding is an issue not reached 
in this Order. 

ALJPO, p. 238 

The Commission initially appears to have reversed that decision, stating: 

Having reviewed the positions of the parties, the Commission finds that, in light 
of the experience in Northern Illinois, the three consumer protections proposed by 
CUB are reasonable and appropriate supplements to the existing statutory 
protections and are hereby adopted.  Neither ICEA/RESA nor RGS provided 
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evidence demonstrating that these proposals would be overly burdensome, too 
costly, difficult to implement or ineffective. While the three consumer protection 
measures identified above first appeared in CUB’s rebuttal testimony, 
ICEA/RESA and RGS had sufficient opportunity to rebut such evidence at the 
evidentiary hearing, yet chose not to cross-examine CUB witness Cohen.   

Order, p. 247-48. 

The very next sentence of the Order, however, then rejects CUB's proposal: 

In any event, the Commission finds that the three measures at issue are not 
supported by the record and will not be adopted at this time.  

Order, p. 247-48.  

This last sentence, which is holdover language from the Administrative Law Judge’s 

Proposed Order, is correct.  There is no support for the CUB proposals in the record. Given the 

fact that parties will be holding a workshop and then there will be hearings to address Ameren’s 

tariff, there is ample time to develop a record on the need for consumer protections beyond those 

contained in the Public Utilities Act and to refine the details of such protections.  Approving 

those proposals now is therefore both premature and not supported by the record.  Additionally, 

the Commission has no authority to approve the CUB proposals to the extent that they conflict 

with the comprehensive statutory scheme for competitive gas supply set out in the Public 

Utilities Act.   

A. The CUB Proposal Is Not Supported By Substantial Evidence. 

The Public Utilities Act states that a Commission order is reversible if: 

. . . 

The findings of the Commission are not supported by substantial evidence based 
on the entire record of evidence presented to or before the Commission for and 
against such rule, regulation, order or decision  

. . . 

4 
 



 220 ILCS 5/10-201 (e)(5) 

"'Substantial evidence' has been defined as evidence which a reasoning mind would accept as 

sufficient to support a particular conclusion and consists of more than a mere scintilla of 

evidence but may be somewhat less than a preponderance." Central Illinois Public Service Co., 

268 Ill. App. 3d 471, 479 (1994); Ameren Illinois Co. v. Illinois Commerce Commission, 967 

N.E.2d 298, 319 (2013, 4th Dist).  Here, the evidence does not even rise to the level of “scintilla” 

because it consists of a single sentence from CUB’s witness’s testimony.  Furthermore, the 

record shows that this single sentence is a completely unsupported opinion.   

Although CUB witness Mr. Cohen raised concerns about competitive gas markets in his 

direct testimony, he did not make any specific consumer protection proposals.  It was not until 

his rebuttal testimony that he provided proposals that purportedly address his concerns.  He 

provided only a single sentence explaining why these three requirements are necessary: 

Q. Why are these consumer protections necessary?   

A. By allowing consumers to terminate service without penalty in a reasonable 
time after execution of an agreement, and requiring equivalent price comparisons 
over a reasonable period of time, these consumer protections would address the 
well-documented problems of misleading marketing seen in Northern Illinois gas 
choice programs, which were described in my Direct Testimony. 

CUB Ex. 2.0, p. 10. 

Initially, it must be noted that the “well-documented problems of misleading marketing 

seen in Northern Illinois gas choice programs” do not reflect recent conditions.  Mr. Cohen’s 

direct testimony referred to the activities that were the subject of CUB v. Santanna (Dockets 02-

0425 and 02-0441) and U.S. Energy Savings (now doing business as Just Energy) (Docket 08-

0175).1  The actions that led up to Santanna occurred twelve years ago and U.S. Energy Savings 

occurred six years ago.   

1   RGS Ex. 3.0, CUB Response to RGS DR 1.04. 
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The lack of recent problems with gas marketers is evident from CUB’s own experience.  

The Complaint in U.S. Energy Savings states that CUB had received over 1500 informal 

complaints against that company from January 2007 through March 3, 2008, the date of the 

Complaint, a period of approximately 14 months. For the seven month period from January 2013 

through July 25, 2013 CUB received 16 informal complaints/inquiries regarding the successor to 

U.S. Energy Savings, Just Energy.2  That reduction in consumer inquiries and complaints is 

consistent with CUB’s experience with other alternative gas suppliers.  From January 2013 

through August 19, 2013 CUB received the following total number of inquiries and complaints 

against all alternative gas suppliers: 20 relating to Nicor Gas’ Customer Select Program, 16 

relating to The Peoples Gas Light and Coke Company’s Choices for You Program, and 0 relating 

to North Shore Gas Company’s Choices for You Program.3  Moreover, these complaints and 

inquiries do not appear to have been serious because Mr. Cohen admitted that he is not aware of 

any consumer complaints brought before the Commission against an alternative gas supplier in 

the past five years.4 

Even assuming this thin record of recent CUB experience indicates a problem worth 

addressing, nothing in the single sentence in the record supporting CUB’s proposal provides any 

information regarding the actual proposals.   

• Will they address the problems identified by CUB (contrary to the 

evidence that there have been no recent problems)?   

• How will they address these problems?   

2  ICEA/RESA Ex. 3.0, p. 7 
3   ICEA/RESA Ex. 7.0, CUB Response to ICEA/RESA DR 4.01 
4   RGS Ex. 3.0, CUB Response to RGS DR 1.07. 
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• In what way will these proposals provide consumer protections beyond 

those provided in the Public Utilities Act?   

• What will be the incremental cost to suppliers and their customers of 

adding these requirements?   

• How will these proposals impact competitive markets?   

• Are they technically feasible?   

• Have other states adopted similar provisions and if so, what has been their 

experience?   

The record is absent of the answer to any of these questions.  What the record does show, 

however, is that Mr. Cohen is in no position to answer those questions.  He admitted that he did 

not rely on any particular studies, documents or work papers in formulating his testimony.  

Instead, “[H]e relied on his 28 years as a consumer advocate and his familiarity with public 

utility regulation.” 5   Having only worked as a consumer advocate, he has no knowledge of 

whether utility gas purchases are segmented or tailored to specific groups of customers and no 

personal knowledge of how any particular alternative gas supplier procures gas.6   Nor can one 

say that his recommendations are based on education in relevant fields, given that he admitted 

that his degree was in English Literature and “does not recall taking any” economics, finance or 

public utilities law courses7 and he has not written any papers or articles in energy, public 

utilities, or economics related journals.8  In fact, he has never testified in a natural gas rate case.9 

5   RGS Ex. 3.0, CUB Response to RGS DR 1.14 and RGS DR 2.07. 
6   RGS Ex. 3.0, CUB Response to RGS DR 1.10 
7   RGS Ex. 3.0, CUB Response to RGS DR 2.02 
8   RGS Ex. 3.0, CUB Response to RGS DR 2.03 
9   RGS Ex. 3.0, CUB Response to RGS DR 2.05 
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The preceding footnote references to ICEA/RESA Ex. 7.0 and RGS Ex. 3.0 address the 

statement in the Order that “ICEA/RESA and RGS had sufficient opportunity to rebut such 

evidence at the evidentiary hearing, yet chose not to cross-examine CUB witness Cohen.”  As 

this Commission should be aware, in many Commission proceedings parties introduce into the 

record the responses to data requests in lieu of cross examination of witnesses.  That is exactly 

what happened here.  RGS and RESA/ICEA waived cross examination of Mr. Cohen in return 

for being able to have Mr. Cohen’s responses to data requests introduced into the record.  RGS 

Ex. 3.0 and ICEA/RESE Ex. 7.0 consisted of CUB responses to data requests addressed to Mr. 

Cohen.  Because these CUB admissions prepared by Mr. Cohen demonstrate the complete lack 

of support for the three CUB proposals, cross examination of Mr. Cohen was not necessary.  

Moreover, cross-examination of a witness without pertinent experience is no substitute for 

alternative gas suppliers being able to sponsor knowledgeable witnesses who could have testified 

as to whether CUB’s proposals are burdensome, costly, difficult or ineffective. 

In summary, there is no evidence supporting CUB’s proposal other than the bare, 

unsupported statement of Mr. Cohen that “these consumer protections would address the well-

documented problems of misleading marketing seen in Northern Illinois gas choice programs.”  

There are no recent documented problems in Northern Illinois gas choice programs and whether 

his proposals are just and reasonable and further his purpose is unknown because there is no 

evidence to support them. 
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B. The CUB Proposals Are Contrary to the Public Utilities Act. 

The Illinois Public Utilities Act provides extensive consumer protections rules for 

residential and small commercial customers that obtain service from alternative gas suppliers.  

These provisions are extensive and include the requirements that alternative gas suppliers: 

• comply with many of the requirements imposed on public utilities by the PUA; 19-

115(b)(1) 

• continue to comply with the requirements for certification stated in Section 19-110; 

19-115(b)(2)  

• comply with complaint procedures established by the Commission; 19-115(b)(3).  

Additionally, the Act sets forth mechanisms for enforcement and penalties in the 

event of adverse complaint findings.  19-115(d) 

• file with the Commission bill formats, standard customer contract and customer 

complaint and resolution procedures and contact information.  Gas suppliers that 

engage in door-to-door solicitation must comply with subsection (c) of Section 2DDD 

of the Consumer Fraud and Deceptive Business Practices Act [815 ILCS 505/2] and 

shall file related documents with the Commission; 19-115(b)(4) 

• maintain a customer call center; 19-115(b)(5) 

• follow explicit rules for change of customer requests; 19-115(c) 

• follow explicit rules for marketing and provision of services, including a restriction 

on early termination charges; 19-115(g) 

• follow other requirements for the provision of services. 19-115(e) and 19-115(f). 

It is also important to note that Section 19-122 provides the Commission with the 

obligation to undertake certain consumer education programs that include the requirement that 
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the Commission develop a uniform disclosure form and provide customers with comparative 

price information.  The third proposal of CUB conflicts with the requirements in that provision 

by creating an entirely separate requirement for the collection and reporting of comparative price 

information.  Retail Gas Suppliers will be required to collect and provide different information in 

the Ameren territory than they provide in other portions of the State of Illinois, adding to the cost 

of providing service to Illinois customers. 

Article 19 is a comprehensive regulatory scheme that establishes the process for 

certification of alternative gas suppliers wishing to provide service to residential and small 

commercial customers and ongoing filing requirements and operational requirements.  The 

Commission is provided the authority to enforce Article 19 and is given the power to impose 

specific penalties.  CUB’s proposal intrudes on that carefully crafted regulatory scheme designed 

to reach a balance among the interests of public utility customers, alternative retail gas 

customers, public utilities and alternative gas suppliers.  The Commission cannot override the 

express directives of the Illinois General Assembly on the requirements to be imposed on 

alternative gas suppliers simply because it thinks it has a better idea than the legislature.   

For example, CUB's first proposal modifies the requirement in the Act that customers be 

allowed to terminate an agreement without penalty within 10 business days after the first bill is 

issued.  220 ILCS 19-115(g)(5)(B).  CUB proposes to increase this period to the due date of the 

first bill, (21 days from the date the bill is issued for residential customers and 14 days from the 

date the bill is issued for non-residential customers).  Does the Commission believe it has the 

authority to reduce the 10 day statutory period if it thinks it is too long?  Of course not.  The 

Commission's authority to increase the grace period is no greater.   “The Commission only has 

those powers given it by the legislature through the Act.”  Business & Professional People for the 
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Public Interest v. Ill. Commerce Commission, (Ill. Sup. Ct. 1989) 136 Ill. 2d 192, 201.  There is 

nothing in Article 19 or any other provision in the Public Utilities Act that gives the Commission 

authority to decide to impose different grace periods (CUB proposals 1 and 2) or different 

disclosure of information requirements (CUB proposal 3) than those provided for in Section 19. 

By interfering with the comprehensive set of requirements in the Act, the Commission 

has created considerable confusion and unintended consequences.  Again, using CUB's first 

proposal as an example, the Act requires alternative gas suppliers to provide notice of the 10 day 

grace period in their contracts.  220 ILCS 19-115(g)(5)(B).  The Order does not modify that 

requirement.  Must contracts now include notice of the statutory grace period or the new CUB 

grace period?   

Adoption of CUB’s proposal in the context of a rate case also creates practical problems.  

By enacting these three consumer protections in Ameren’s rate case, the Commission has made it 

unclear exactly how they will be enforced.  Is Ameren expected to include them in its tariffs and 

if so, what responsibility does Ameren have if a customer argues that an alternative gas supplier 

has not complied?  If they are not included in Ameren’s tariffs, then how are alternative gas 

suppliers and their customers supposed to know that these requirements even exist?  

Additionally, by imposing these requirements in a utility rate case, the Commission has 

precluded alternative gas suppliers who were not part of this proceeding from having any input 

into their adoption.  In summary, even if the Commission has the authority to impose 

requirements on alternative gas suppliers beyond those in the Public Utilities Act, it should do so 

in a rulemaking so that the requirements are consistent throughout the state, are published and 

known to both alternative gas suppliers and their customers.   
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C. The Adoption of CUB’s Proposal is Premature. 

The Commission’s Order generally adopted the approach of approving the issues that 

were either agreed upon by the parties or that were overwhelmingly supported by the record.  

The remaining contested issues will be addressed in the tariff proceeding.  There is no reason 

why the CUB proposal needed to be approved in the order in this proceeding.  This is especially 

true given the fact that the proposal was made in CUB’s rebuttal testimony.  RGS, RESA and 

ICEA are willing to work with CUB to determine if there are ways to enhance consumer 

protections within the confines of Ameren’s Rider SVT and consistent with the Public Utilities 

Act.  To the extent that the parties are not able to reach an agreement, then they can present 

evidence in the tariff proceeding to this Commission supporting their respective positions. 

 

II. The Commission Should Grant Rehearing on Its Approval of CUB’s Proposal for 
Data Collection. 

The Order accepts CUB’s proposal that its Office of Retail Market Development 

(“ORMD”) be ordered to collect data from retail gas suppliers: 

CUB also recommends that OMRD be ordered to track costs and benefits of retail 
gas choice in the AIC service territories and report annually on them to the 
Commission in a public document.  CUB suggests that the report should also 
include information about the extent and effectiveness of competition in the AIC 
residential gas markets, including the number of customers who have switched to 
alternative suppliers, the prices and terms of supplier contract offers, the relevant 
utility price to compare for the same period, the number and nature of complaints 
to the Commission regarding each supplier, and other information deemed 
appropriate by the Commission.  CUB claims this information is critical to a 
policy decision to move forward with SVT, because the putative benefits of SVT 
are speculative while the costs are real and substantial, as is the potential for 
customer confusion and/or misleading marketing.  According to CUB, SVT 
would be an experimental program, and its results over time should be carefully 
scrutinized.  In order to consider whether program changes are necessary to 
improve the effectiveness of competition and the benefits to customers, CUB 
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recommends that the Order include a Commission review of SVT after 24 months 
of operation.     

Order, p. 248.   

Although the Commission rejects CUB’s proposal that the SVT program be considered 

experimental and subject to a review in 24 months, it appears to accept all of its recommended 

reporting requirements: “With regard to the remainder of CUB's recommendations for OMRD to 

track and report on AIC's SVT program, the Commission finds them to be reasonable and they 

are hereby adopted.”  Order, p.  249.   

RGS, RESA and ICEA have no objection to two of the items requested by CUB:  

• the number of customers who have switched to alternative suppliers 
• the number and nature of complaints to the Commission regarding each supplier 

This is information that retail gas suppliers can record and provide to the ORMD.  The 

requested information is straightforward and data from each alternative gas supplier should be 

comparable.  It should be noted that the Commission staff and affected parties have been 

engaged in workshops to revise Commission Rule 500.  The most recent version of a revised rule 

includes a definition of “complaint” and record keeping requirements.  Any additional 

requirements here must be consistent with that definition and those recording requirements. 

The remaining filing requirements, however, raise serious concerns.  The Order directs 

ORMD to collect “the prices and terms of supplier contract offers” and “the relevant utility price 

to compare for the same period.”  Requiring the reporting of the prices and terms of supplier 

contract offers will be extremely burdensome and provide ambiguous data.  Market prices 

change daily and depending on the business model of an alternative gas supplier, its prices and 

terms of supplier contract offers may vary daily and may vary for different customers.  Tracking 

this data would entail a huge amount of work for retail gas suppliers and assembling it in a useful 
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format would be a monumental task for ORMD.  It would also make Ameren’s program 

significantly different than the other programs in Illinois, as it would be the only program that 

would have such a requirement, gas or electric.  Additionally, certain supplier contract offers to 

customers may be sensitive or confidential and in a competitive marketplace a supplier should 

not be required to expose their pricing strategy to their competitors.   

The requirement that alternative gas supplier also provide ORMD with the utility price to 

compare would also provide ambiguous information.  The price to compare is already a posted 

price so additional tracking regarding that rate is redundant given the current availability of those 

prices.  Further, because the utility price is a reconciled, variable price with no price 

transparency, it offers little value as a point of comparison to the vast majority of the products 

and inherent value components that will likely be available in the market from alternative gas 

suppliers.  

As with CUB’s three consumer protection proposals, the requirement for this data 

collection creates an obligation that is not consistent with the comprehensive provisions in 

Article 19 and the practical problem that they are being imposed in the context of a single 

utility’s rate case.  This issue is subject to the same statutory and jurisdictional issues discussed 

above.  Again, this is an issue that would be better addressed in the tariff proceeding.  As with 

the three CUB consumer protection proposals, RGS, RESA and ICEA are willing to work with 

CUB to determine if there are ways to gather useful data within the confines of Ameren’s Rider 

SVT and consistent with the Public Utilities Act.  To the extent that the parties are not able to 

reach an agreement, then they can present evidence in the tariff proceeding supporting their 

respective positions. 
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