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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

AMCOR FLEXIBLES, INC,    : 

       : 

   Complainant,   : 

       : 

v.       : Docket No. 11-0033 

       : 

COMMONWEALTH EDISON COMPANY, : 

       : 

   Respondent.   : 

       : 
Complaint pursuant to Sections 9-250 and   : 
10-108 of the Illinois Public Utilities Act   : 
(220 ILCS 5/9-250 and 220 ILCS 5/10-108)   : 
and Section 200.170 of the Rules of Practice  : 
(83 Ill. Adm. Code 200.170).    : 
 

 

REPLY BRIEF OF AMCOR FLEXIBLES, INC. 

TO EXCEPTIONS OF COMMONWEALTH EDISON COMPANY 

 

 Amcor Flexibles, Inc. (“Amcor”), for its Reply Brief to the Exceptions of Commonwealth 

Edison Company (“ComEd”), states as follows: 

COMED ONCE AGAIN SEEKS TO EXCEED THE RECORD, 

THIS TIME TO MAKE AN ARGUMENT IT NEVER 

RAISED BEFORE THE ADMINISTRATIVE LAW JUDGE 

ComEd’s Prior Attempts to Exceed the Record 

 The parties’ Stipulation expressly states that it is the entire evidentiary record for this 

proceeding.  See Exhibit A to Amcor’s Brief on Exceptions, p. 1.  As a result of the parties’ 

agreement on the contents and scope of the record, Amcor did not pursue formal discovery in this 

contested case.  Nevertheless, ComEd has repeatedly attempted to introduce evidence outside the 

scope of the Stipulation in these proceedings, requiring Amcor to file multiple Motions to Strike.  

In particular: 

A. In connection with the Motion in Limine, ComEd filed three separate affidavits from Mr. 

Thomas Rumsey. See Affidavit of T. Rumsey, attached to ComEd Response to Amcor’s Motion 
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in Limine filed February 27, 2012; Affidavit of T. Rumsey, attached to ComEd Motion to Strike 

Portions of Amcor’s Pleadings and Legal Argument on its Motion in Limine filed May 11, 2012; 

Affidavit of T. Rumsey, attached to ComEd’s Reply in Support of Motion to Strike Portions of 

Amcor’s Pleadings and Legal Argument on its Motion in Limine, including 148 pages of 

attachments, filed June 4, 2012. This third affidavit and the accompanying 148 pages of 

attachments were also attached to ComEd’s Reply in Support of its Motion for Reconsideration of 

ALJ Ruling Denying a Hearing on the Motion in Limine, filed on June 4, 2012. The vast majority 

of the assertions in these affidavits had nothing to do with the Motion in Limine. Rather, the 

affidavits were a transparent effort by ComEd to evade the Stipulation, which took the parties 

nearly six months to negotiate. The ALJ granted Amcor’s motions to strike all of these affidavits 

in Orders dated April 27, 2012 and July 31, 2012. 

B. ComEd made multiple factual allegations in its briefing on the Motion and Cross-Motion 

for Judgment.  Although the ALJ did not dispute that these allegations were outside of the scope 

of the agreed-upon record, in her Order dated February 21, 2013 the ALJ denied Amcor’s motions 

to strike these allegations, stating that Amcor did not suffer prejudice from these assertions.  This 

was not a proper basis to deny Amcor’s motion to strike, and the ALJ should have granted Amcor’s 

motion. 

C. After oral argument on the merits, ComEd again attempted to introduce additional 

evidence, first claiming that the ALJ had made a data request at oral argument (through ComEd’s 

Response to ALJ’s Data Request Made on Record on March 12, 2013, filed April 1, 2013), and 

later again stating that the ALJ had requested additional evidence (through ComEd’s Motion to 

Admit Evidence before Closing the Record filed on April 8, 2013).  In her order of June 21, 2013, 

the ALJ refused to consider this evidence, specifically stating that she had not made any data 

request (“The Administrative Law Judge in no way made a data request on the record during the oral 



 

4 

 

argument held on March 12, 2013.”) and specifically stating that she had not requested additional 

evidence (“Contrary to ComEd’s claim, the Administrative Law Judge never made a request for 

evidence of facts stipulated during the oral argument.”); the ALJ then granted Amcor’s motion to 

strike. 

ComEd’s Brief on Exceptions Raises New 

Issues, Never Before Presented to the ALJ, and 

Again Seeks to Exceed the Record  

 In its Brief on Exceptions, ComEd attached a “Confidential Exhibit B,” a chart prepared 

by an unknown person which purports to summarize Amcor’s account information.  The 

Commission should not consider this exhibit for several reasons, including that: 

1. It is not evidence.  It is not sworn.  It also does not even appear on its face to be a 

business record; there is no hint as to where this document came from.  Amcor cannot 

even determine if the calculations made in Exhibit B are accurate because ComEd does 

not explain how it calculated the late fees it seeks to charge to Amcor. 

2. This document exceeds the scope of the Stipulation, which is the entire evidentiary 

record of this proceeding.  Section 10-103 of the Public Utilities Act (220 ILCS 5/10-

103) requires all Commission decisions to be based on the record for decision.  

Confidential Exhibit B is not part of the record for decision. 

3.  By her Ruling on June 21, 2013, the ALJ marked this matter “Heard and Taken,” 

thus closing the record in this docket. ComEd posted its Brief on Exceptions and 

Confidential Exhibit B on or about January 3, 2013, more than six months after the 

closing of the record. Indeed, ComEd itself acknowledges that the record in this case 

was closed long ago: As mentioned above, on April 8, 2013, ComEd filed its “Motion 

to Admit Evidence Before Closing the Record,” which motion was denied. (Emphasis 

added.)  
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4.  ComEd’s Confidential Exhibit B also purports to be a statement of fact. See ComEd 

Brief on Exceptions, page 4. As such, it is a patent violation of Commission Rule 

200.830(e), 83 Ill. Adm. Code Section 200.830(e), which requires that all statements 

of fact in briefs on exceptions and reply briefs on exceptions be supported by citation 

to the record. ComEd’s Confidential Exhibit B cannot comply with this rule because 

its was filed more than six months after the ALJ marked this matter “Heard and Taken” 

and was never part of the record.  

  By presenting its “Confidential Exhibit B” at this point in this proceeding, ComEd again 

attempts to subvert the Stipulation, as well as the ALJ’s June 21, 2013 Ruling and the 

Commission’s Rules of Procedure. By its Brief on Exceptions, ComEd perseverates in the willful 

and contumacious conduct that Amcor described in its Motion to Strike and For Sanctions filed in 

this docket on November 16, 2012.  

 In addition, ComEd never raised the issues of late charges before the ALJ. ComEd’s 

Answer does not mention these issues.  The Stipulation does not mention these issues.  None of 

the myriad filings that ComEd made in attempting to exceed the scope of the Stipulation mention 

these issues.  ComEd’s Motion for Judgment, and ComEd’s briefing on Amcor’s Motion for 

Judgment, do not mention these issues.  Tellingly, on Page 3 of its Brief on Exceptions, ComEd 

states: “Notably, Amcor has never taken issue with Respondent’s billing computations.”  This is 

true, of course, but only because ComEd never raised these issues before its Brief on Exceptions. 

 Amcor would be unfairly prejudiced if the Commission chose to consider the new issues 

of late fees at this time.  Amcor never took discovery on these issues.  Amcor has no idea where 

Confidential Exhibit B came from.  If Amcor knew this was an issue in the case, it could have 

pressed for an earlier resolution of these proceedings, which were unreasonably delayed in large 

part because of ComEd’s dilatory tactics. 
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The Commission Should Not Allow any Back-Charge, 

So There Should be No Late Fees 

 As Amcor noted in its Brief on Exceptions, ComEd should be prohibited from assessing a 

back-charge against Amcor because: 

a. ComEd threw the Replaced Meter away before Amcor could test it.  Because of 

ComEd’s spoliation of evidence, and because Amcor was deprived of the ability to test 

the Replaced Meter itself to determine if it really was faulty, ComEd should be barred 

from presenting evidence that the Replaced Meter under-billed Amcor or had any sort 

of problem. 

b. ComEd completely ignored the Commissions’ regulation requiring post-

installation testing of meters (Regulation 410.155), and its pre-installation testing failed 

to check if the Replaced Meter was reporting accurate information when read (and thus 

failed to meet the threshold of an accuracy test under Regulation 410.160); therefore, 

Regulation 410.200(h)(1) prohibits ComEd from back-billing Amcor. 

Amcor notes that, pursuant to Rule 200.25 of the Commissions’ Rules of Practice, “All 

Commission discretion under this Part shall be exercised so as to accomplish the goals set forth 

below in the remainder of this Section: a) Integrity of the fact-finding process – The principal goal 

of the hearing process is to assemble a complete factual record to serve as basis for a correct and 

legally sustainable decision. b) Fairness – Persons appearing in and affected by Commission 

proceedings must be treated fairly.  To this end, parties which do not act diligently and in good 

faith shall be treated in such a manner as to negate any disadvantage or prejudice experienced by 

other parties….” These goals support prohibiting ComEd from back-billing Amcor because it 

threw the Replaced Meter away in the middle of the parties’ dispute, and because it failed to 

comply with Commission regulations requiring pre- and post-installation testing. 

 If ComEd cannot back-charge Amcor, it obviously cannot charge late fees. 



 

7 

 

ComEd’s Again Ignores the Commission’s Regulations 

In How it Purports to Assess Late Fees 
 

 Regulation 280.90(f) provides that “A utility may not continue to assess a late payment charge 

on any final bill which has been outstanding for more than 12 months.”  Even ComEd admits that 

Amcor has paid all of its current electricity bills, and has only refused to pay the disputed back-

charge.  Yet ComEd’s Exhibit B reflects monthly assessment of late charges through December 

2013—for four years.   

 In addition, the steady increase in the monthly late charges that ComEd seeks to assess suggests 

that ComEd is charging late fees on the entire disputed balance, which includes the disputed late 

fees.1  Yet Regulation 280.90(d) permits assessment of late fees only “for utility service which is 

considered past due.”  Late fees are not utility service. 

Late Fees Would be Inequitable Due to ComEd’s Dilatory Tactics 

 It has been over four years since this dispute began, primarily because of ComEd’s 

dilatory conduct.  For example: 

I. Despite Amcor’s requests, dating as far back as February 2, 2010, ComEd refused to 

provide support for its position that the Replaced Meter under-billed Amcor until well 

after litigation began.  For example, ComEd refused to provide a copy of the testing 

data attached to the Stipulation until shortly before the Stipulation was completed in 

December 2011. 

II. Amcor suggested the Stipulation in July 2011, and provided a draft on August 1, 

2011.  Nevertheless, because of ComEd’s refusal to respond promptly, the Stipulation 

was not completed and filed until December 22, 2011. 

                                                 
1 Exhibit B does not actually reveal the balances that ComEd is charging late fees on, or ComEd’s 

calculation of late fees, so it is impossible to be certain what ComEd is attempting to charge—yet another 

reason that the Commission should not bless Exhibit B’s calculations. 
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III. The parties completed briefing on Amcor’s Motion in Limine on March 9, 2012.  

ComEd then proceeded to file three separate affidavits that exceeded the scope of the 

Stipulation and had nothing to do with the Motion in Limine.  As a result, Amcor was 

forced to file multiple motions to strike, and the ALJ did not resolve the Motion in 

Limine until July 31, 2012. 

IV. The ALJ heard oral argument on the Motions for Judgment on March 12, 2013, with 

proposed orders submitted on March 25, 2013.  ComEd then caused additional delays 

in the proceedings because it sought to file responses to fictitious data requests and 

other purported requests by the ALJ.  These attempts caused yet more briefing, 

causing more delays, all with the ultimate result of the ALJ prohibiting ComEd from 

expanding the record (and emphatically stating that she had made no such requests) 

on June 21, 2013. 

V. The ALJ did not issue her Proposed Order until December 5, 2013.  Amcor had 

nothing to do with this delay. 

Commission Rule of Practice 200.25 provides that the Commission should exercise its discretion 

to, among other things: “c) Expedition – Proceedings must be brought to a conclusion as swiftly 

as is possible in keeping with the other goals of the hearing process.” ComEd has repeatedly 

thwarted this goal; it should not be rewarded for its dilatory tactics.  This case could have, and 

should have been decided within the normal one year provided for the Commission’s hearings.  

220 ILCS 5/10-108.  

 ComEd has already indicated that it is willing to accept $4,807.37 in late fees (ComEd 

Brief on Exceptions, p. 4).  In the event that (a) the Commission considers this issue at all, and 

(b) it does not bar ComEd’s back-charge in its entirety, the Commission should limit ComEd’s 

late fees to the amount ComEd has agreed to accept. 
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CONCLUSION 

 For the foregoing reasons, the Commission should deny ComEd’s request for late fees. 

 

Respectfully submitted, 

      AMCOR FLEXIBLES, INC. 

 

 

 

Date: January 17, 2014   By: __/s/ Paul G. Neilan______________ 

       One of its Attorneys 
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