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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
KENNETH KOLLAR    ) 

) 
v.      ) Docket No. 13-0283 

) 
COMMONWEALTH EDISON COMPANY ) 
       ) 
Complaint as to reimbursement for damages  ) 
due to power outage/subsequent surge  ) 
in Streator, Illinois.     ) 
 
 

COMMONWEALTH EDISON COMPANY’S  
REPLY IN SUPPORT OF ITS MOTION TO DISMISS 

 
Commonwealth Edison Company (“ComEd”), by its counsel, hereby submits this Reply 

in Support of its Motion to Dismiss pursuant to Section 200.190 of the Rules of Practice 

(“Rules”) of the Illinois Commerce Commission (“Commission”), 83 Illinois Administrative 

Code § 200.190 and Sections 735 ILCS 5/2-615, 5/2-619 and 5/2-619.1 of the Illinois Code of 

Civil Procedure, 735 ILCS 5/2-615, 735 ILCS 5/2-619, 735 ILCS 5/2-619.1.  In support of this 

Motion, ComEd states: 

Beginning at the bottom of page 3 of Complainant’s Response to Motion to Dismiss (sic) 

(“Response”), Complainant clarifies his Amended Complaint and states, “the Complaint filed in 

this matter does not contain a negligence count. Rather, the Complaint is based on Illinois 

Statute.1   Specifically, the Complaint relies on 220 ILCS 5/16-125.  As such, Commonwealth 

Edison Company’s analysis of the elements required for a negligence action is wholly 

irrelevant.” Response at 3-4. Accordingly, due to the narrowing of the Complaint, this Reply 

addresses only (A) whether Complainant fails to state a cause of action, and (B) whether 

                                                 
1 Although this provides clarity on Complainant’s legal theory, it contradicts the conclusory allegation of 

negligence in paragraph 8 of Complainant’s Amended Complaint. 
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Complainant’s sole legal theory, violation of Section 16-125 of the Public Utilities Act (PUA), is 

defeated by ComEd’s evidence.  If, however, the Commission believes there are additional 

grounds for a complaint, ComEd also relies upon the full arguments set forth in ComEd’s Motion 

to Dismiss. 

A. THE COMPLAINT SHOULD BE DISMISSED FOR FAILURE TO STATE 
A CAUSE OF ACTION.  

A motion to dismiss under section 2-615 of the Illinois Code of Civil Procedure attacks 

only the legal sufficiency of the complaint. Urbaitis v. Commonwealth Edison, 143 Ill.2d 458 

(1991).  The only matters to be considered in ruling on such a motion are the allegations of the 

pleadings themselves. Urbaitis v. Commonwealth Edison at 475, citing, Seefeldt v. Millikin 

National Bank (1985), 137 Ill.App.3d 841, 842, 92 Ill.Dec. 475, 485 N.E.2d 30.  To withstand a 

Section 2-615 motion to dismiss, a complaint must allege facts in support of the essential 

elements of a cause of action.  Gore v. Indiana Ins. Co., 376 Ill. App. 3d 282, 285 (1st Dist. 

2007).   

In this case, the Amended Complaint is absent of well-plead facts and specific 

allegations.  In Complainant’s Response to ComEd’s 2-615 motion, he simply recites Section 16-

125 of the PUA and allegations Nos. 9 - 11, but he does not and cannot make a coherent 

argument to refute the deficiencies in the pleading. There are only eleven “allegations” in the 

Amended Complaint and they can be summarized as follow:  one allegation (No. 1) is a 

resuscitation of the Complainant’s address, one allegation (No. 7) is procedural – “Plaintiff filed 

an informal claim;” four allegations (Nos. 3 – 6) relate to damages (see Sec. III(3) of ComEd’s 

Motion to Dismiss); four allegations (Nos. 8 – 11) are conclusory and, notably, were revealed in 

Complainant’s Response to be an  attempt (albeit misguided) to trigger liability under 16-125(e) 

or (f) of the PUA  (see Sec. B below); and the only remaining allegation is No. 2, a generic 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985152383&pubNum=578&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985152383&pubNum=578&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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allegation of “a power surge and/or power outage” at the property – it provides no specificity as 

to time of day, duration (other than “[u]pon information and belief, this outage/surge last (sic) in 

excess of 4 hours.”) or clarity as to whether he alleges a surge, an outage or both.  This lack of 

well plead facts and specificity highlight the flaws in the Amended Complaint.  For these reasons 

and the reasons discussed in ComEd’s Motion to Dismiss, the Complaint is rightfully dismissed 

pursuant to 2-615 of the Illinois Code of Civil Procedure. 

B. COMPLAINANT HAS NO CAUSE OF ACTION UNDER EITHER 
SECTION 16-125(e) OR (f) OF THE PUA.   

Section 2-619 of the Illinois Code of Civil Procedure allows for disposal of issues of law 

or easily provided issues of fact.  Williams v. Bd. of Ed. of the City of Chi., 222 Ill. App. 3d 559, 

562 (1st Dist. 1991). A section 2-619 motion admits all well-pleaded facts in the complaint but 

does not admit conclusions of law or conclusions of fact unsupported by specific allegations. 

Melko v. Dionisio, 219 Ill. App. 3d 1048, 1057 (2d Dist. 1991). A Section 2-619 motion admits 

the legal sufficiency of the complaint and raises defects, defenses, or other affirmative matters 

that appear on the face of the complaint or are established by external submissions that act to 

defeat the Complainants claim.  Krilich v. Am. Nat'l Bank & Trust Co., 334 Ill. App. 3d 563, 572 

(2d Dist. 2002).  Under 2-619(c), if  “the opposite party presents affidavits or other proof 

denying the facts alleged or establishing facts obviating the grounds of defect, the court may hear 

and determine the same and may grant or deny the motion. If a material and genuine disputed 

question of fact is raised the court may decide the motion upon the affidavits and evidence 

offered by the parties, or may deny the motion without prejudice to the right to raise the subject 

matter of the motion by answer.” 735 ILCS 5/2-619(c), emphasis added. 

Complainant’s Response states that he is entitled to recover his alleged damages as a 

matter of law under 16-125(e) and/or (f) of the PUA.  Putting aside the deficiencies in the 
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pleadings set forth in Section A above, the evidence included with ComEd’s Motion to Dismiss 

shows that Complainant has no cause of action under either 16-125(e) or (f).  Those provisions 

set forth very narrow exceptions to the liability limitations stated in ComEd’s Motion to Dismiss, 

providing, under 16-125(e), certain customers may bring claims for actual damages when more 

than 30,000 customers of an electric utility are subjected to a continuous power interruption of 

four hours or more and, under 16-125(f), certain customers may bring claims for actual damages 

when more than 30,000 customers of an electric utility are subjected to a power surge, unless the 

interruption or surge was caused by damage due to one of four causes, such as “unpreventable 

weather conditions.”2    These narrow exceptions to the general liability limitations do not apply 

in this case.   

The evidence is clear that Mr. Kollar did not experience an outage on May 10, 2012.   

However, even if he had experienced an outage on May 10, 2012, Complainant still does not 

have a cause of action under 16-125(e) or (f) because only 2,494 customers experienced an 

interruption on that day (i.e., less than a tenth of the number of customers required to implicate 

16-125).  This is supported by the outage records and the unrefuted Affidavit of Jaime Ortega 

(“Ortega Affidavit”).  Indeed, Complainant offers his own affidavit, the Affidavit of Kenneth 

Kollar (“Kollar Affidavit”), but it’s nothing more than a near copy of the Amended Complaint - 

thus providing nothing new to refute the Ortega Affidavit and making clear that no 

documentation or other support can be provided for the assertion that over 30,000 customers 

experienced an outage and/or surge on May 10, 2012.  The Kollar Affidavit states that “[u]pon 

information and belief, the outage/surge affected over 30,000 customers [and] [u]pon 

information and belief, this outage/surge last (sic) in excess of 4 hours.”  Kollar Affidavit at 

                                                 
2  220 ILCS 5/16-125(e) & (f).  The statutes set forth three additional exceptions. 
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Paragraphs 6 & 7, emphasis added.  Mr. Kollar’s belief, without any documentation or other 

evidence, is insufficient to contradict ComEd’s business records and the sworn Affidavit of 

Jamie Ortega, ComEd’s Manager of Regulatory and Reliability Analysis and the custodian of 

outage report records. Ortega Affidavit at paragraph 6.  Mr. Ortega clearly states that as the 

custodian of ComEd’s outage records and “upon [his] personal review of those records: (A) Mr. 

Kollar did not experience an interruption of service on or about May 10, 2012; (B) Mr. Kollar’s 

only interruptions of service in 2012 occurred on August 4 and October 11; and (C) ComEd did 

not have over 30,000 customers experience an outage that lasted in excess of four (4) hours on 

May 10, 2012; and (D) only 2,494 customers experienced an interruption on May 10, 2012.” 

Ortega Affidavit at paragraph 6.  While Complainant’s Response attempts to undermine the 

Ortega Affidavit arguing that Mr. Ortega lacks “personal knowledge” of the matter, this is 

merely a red hearing – it is clear on the face of the affidavit that Mr. Ortega is “the custodian of 

ComEd’s outage report records” and he “conducted a personal review those records.” Ortega 

Affidavit at paragraphs 5 & 6.  Accordingly, Complainant’s challenge to the sufficiency of the 

Ortega Affidavit is without merit.  That is likely why Complainant’s request that the affidavit be 

“stricken from the record” is buried in his Response and not formally and properly requested in a 

Motion to Strike.  Such relief cannot and should not be granted as the challenge is meritless and 

improperly requested.      

Therefore, ComEd requests that the Commission look no further than the affidavits 

submitted and determine that the evidence shows that Complainant has no cause of action under 

16-125(e) and (f).  The Complaint should be dismissed. 
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C. CONCLUSION 

Even when viewed in the light most favorable to Complainant, Complainant’s claim is 

deficient and must fail.  Complainant’s claims are also defeated by ComEd’s irrefutable business 

records. 

For these reasons, ComEd respectfully requests that the Commission grant its Verified 

Motion to Dismiss with Prejudice, and the Commission grant ComEd such further relief as it 

deems just and appropriate.   

Dated:  January 17, 2014. 
 
 

Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
 
 
By:/s/ Bradley R. Perkins                     
      Bradley R. Perkins, One of its attorneys 
 
 

Thomas S. O’Neill 
Senior Vice President & General Counsel 
COMMONWEALTH EDISON COMPANY 
440 S. LaSalle Street, Suite 3300 
Chicago, IL 60605 
Thomas.oneill@comed.com 
 
Bradley R. Perkins 
10 S. Dearborn, Suite 4900 
Chicago, IL  60603  
(312) 394-5400 
Brad.perkins@exeloncorp.com 
 

Mark L. Goldstein 
Mark L. Goldstein, P.C. 
3019 Province Circle 
Mundelein, IL 60060 
mlglawoffices@aol.com 
 
 

Counsel for Commonwealth Edison Company 
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