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MEMORANDUM__________________________________________________ 
 
TO:    The Commission 
 
FROM: Glenn Dolan and D. Ethan Kimbrel, Administrative Law 

Judges 
 
DATE:   January 9, 2014 
 
SUBJECT:  Illinois Commerce Commission 

On Its Own Motion 
-vs- 

Commonwealth Edison Company 
 
Investigation of tariffs approved in Docket No. 13-0386. 

 

Applications for Rehearing filed by Commonwealth Edison 
Company (the “Company” or “ComEd”), the Citizens Utility 
Board (“CUB”) and the Illinois Attorney General (the “AG”)  
 

RECOMMENDATION: Grant in part and deny in part.  
 

 
 On December 26, 2013, ComEd, CUB and the AG filed Applications for 
Rehearing.  For the reasons stated herein, the Commission should grant the 
Applications for Rehearing of the AG and CUB as to the reconciliation calculation issue.   
 
The Applicable Law Regarding Rehearing 
 

The Public Utilities Act provides, in pertinent part, that:  
 
Within 30 days after the service of any . . . order or decision of the 
Commission any party to the action or proceeding may apply for a 
rehearing in respect to any matter determined in said action or proceeding 
and specified in the application for rehearing.   

  
220 ILCS 5/10-113.  This statute further provides that the Commission shall receive and 
consider such application and it “shall grant or deny such application in whole or in part 
within 20 days from the date of the receipt thereof by the Commission.”  Id.  Further, no 
appeal is allowed from any order or decision “unless and until an application for a 
rehearing thereof shall first have been filed with and finally disposed of by the 
Commission.”  Therefore, no party can appeal a Commission order without filing an 
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application for rehearing.  Id.  Additionally, applications for rehearing must state with 
specificity the issues for which rehearing is sought.  83 Ill. Adm. Code 200.880(b).   
 
The WACC Gross-Up Issue 
 

ComEd filed an Application for Rehearing on this issue stating that the 
Commission applied the law incorrectly in not allowing them to gross up the interest rate 
for the added tax cost. The Company claims this is necessary for them to fully recover 
all of its financing costs. This is the same argument that ComEd made at the hearing 
and in their briefs.  ComEd points out generally that there are parts PA 98-0015 and 
IEMA that are to make the Company whole and able to recover all of its cost. However, 
there is nothing in either section that specifically allows this recovery. There has been 
no addition evidence or information that was not previously provided by the Company. 
Therefore we recommend that the Application for Rehearing filed by ComEd be denied. 
 
The ROE Collar Issue 

 
The AG file an Application for Rehearing arguing that the Commission’s decision 

on this issue would result in excessive rates, would be contrary to law and is not 
supported by substantial evidence.  The conclusion adopted by the Commission was 
supported by ComEd and Staff. The issue is whether the ROE collar calculation should 
include year-end rate base or an average rate base. While neither IEMA nor PA 98-
0015 specifically mention this section, the conclusion adopted by the Commission found 
that the year-end rate base is the only rate base specifically prescribed anywhere in 
Section 16-108.5 of the Act. Staff agreed stating that the use of year-end rate base to 
calculate the ROE collar is most consistent with the Act. The AG has not presented any 
new arguments, information or evidence to warrant rehearing on this issue.  The AG 
does point to the Forth District Appellate Court ruling in Ameren Illinois Company v. 
Illinois Commerce Commission as authorizing the Commission the discretion to revisit 
this issue. However, the decision of the Commission on this issue is not contrary to the 
Act. Therefore, the Application for Rehearing filed by the Attorney General on this issue 
should be denied. 
 
The Reconciliation Calculation Issue 
 

The AG and CUB each filed Applications for Rehearing requesting that the 
Commission reconsider its rejection of their proposed adjustment on this issue in light of 
a recently issued Fourth District Appellate Court ruling in Ameren Illinois Company v. 
Illinois Commerce Comm’n, Slip Op. 4-12-1008, 4-13-0029 (cons.), dated December 11, 
2013 (the “Fourth District Opinion”).  According to the AG and CUB, that opinion 
presents new controlling law that specifically authorizes the Commission to interpret the 
relevant portions of the Public Utilities Act (“PUA”) – including the recent modifications 
to Section 16-108.5 triggered by Public Act 98-0015 (“PA 98-0015”) -- to deduct 
deferred tax from the reconciliation balance prior to calculating interest on that balance, 
consistent with established regulatory principles.  They maintain that as the controlling 
law of the Fourth District Opinion was not available when the Commission entered its 
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Final Order in this docket on November 26, 2013, the Commission should now revisit 
the issue.   
 

In the Fourth District Opinion, the Appellate Court notes that Ameren argues that 
the Energy Infrastructure Modernization Act (“Modernization Act” or “EIMA”) (220 ILCS 
5/16-108.5) did not provide the Commission with the authority to deduct accumulated 
deferred income tax (“ADIT”) because, while the statute provides guidance for other 
adjustments, the statute fails to mention an adjustment for ADIT.  The Court states that 
the Commission found that the statute neither expressly allowed nor disallowed an 
adjustment for ADIT, but authorized the Commission to exercise its discretion in 
determining just and reasonable rates.  The Court agreed with the Commission and 
found that although EIMA does not expressly provide for the Commission to reduce rate 
base by ADIT, the ratemaking process under EIMA is ultimately subject to the 
Commission’s discretion and authority to determine whether those rates are just and 
reasonable in accordance with the Commission’s practice and law.   
 

We find that in light of the Fourth District Opinion, the Commission should grant 
rehearing on the interpretation of Section 16-108.5(d)(1) and the issue of the treatment 
of ADIT in the reconciliation balance on which interest is calculated.   
 
 Accordingly, for the reasons stated herein, the Commission should grant the 
Applications for Rehearing of the AG and CUB as to the reconciliation calculation issue 
and deny the other Applications for Rehearing.   
 
 
GD/DEK:fs 
 


