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STAFF OF THE ILLINOIS COMMERCE COMMISSION RESPONSE TO THE 
VERIFIED MOTION TO REVISIT THE ADIT ADJUSTMENT TO INTEREST ON THE 

RECONCILIATION BALANCE AND THE RETURN ON EQUITY COLLAR 
CALCULATION BY THE PEOPLE OF THE STATE OF ILLINOIS 

 
 

 
Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned counsel, pursuant to Section 200.190 of the Rules of Practice of the Illinois 

Commerce Commission (“Commission” or “ICC”) (83 Ill. Adm. Code 200.190) and 

Section 10-101 of the Public Utilities Act (the “PUA” or “Act”) (220 ILCS 5/10-101), 

respectfully submits its Response to the Verified Motion to Revisit the ADIT Adjustment 

to Interest on the Reconciliation Balance and the Return on Equity Collar Calculation by 

the People of the State of Illinois (“AG”)(referred to as “Motion”) filed on December 27, 

2013, in the instant proceeding. 
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On November 26, 2013, the Commission issued an Interim Order in this 

consolidated proceeding.  On December 27, 2013, the AG filed its Motion to reconsider 

two issues decided by the Commission in the Interim Order.  The AG explained that it 

filed the Motion because on December 11, 2013, the Appellate Court of Illinois for the 

Fourth District issued its Opinion (“Fourth District Opinion”) in an Ameren appeal from 

the Commission’s Final Order in Docket Nos. 12-0001/12-0293, which addressed 

similar issues as were decided in the Interim Order.  The Commission, obviously, did 

not have the benefit of the Fourth District’s Opinion when it decided similar issues. 

Staff Position 

Summary 

Staff agrees with the AG that: (1) the fourth District Opinion is the type of 

clarification that the Commission referred to in its Interim Order, and thus the Motion is 

appropriate and should be granted, at least in part; and (2) the Commission did not 

have the benefit of the Fourth District’s ruling that the Commission had broad discretion 

to determine ADIT type issues, including whether those rates are just and reasonable in 

accordance with the Commission’s practice and law and the issue of using an average 

year rate base to calculate the ROE collar for annual formula rate updates.   

Staff disagrees with the AG that these issues are so simple that they can be 

addressed through mere briefing and/or by simply using the AG’s numbers from its 

Corrected Initial Brief.  As explained in more detail below, these issues, particularly 

when addressed at this time, present a number of potential implementation issues  that 

Staff, for one, would like to fully vet, including any requisite information and analyses, to 

provide the Commission an appropriate recommendation.   
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Argument 

Whether the Fourth District Opinion Provides the Commission with Clarity 
And Broad Ratemaking Discretion  
 
The AG explained that, in the Interim Order, the Commission expressed a 

willingness, or need, to revisit certain issues if the Illinois General Assembly (“GA”) 

provided clarity on certain aspects of the Energy Infrastructure Modernization Act 

(“EIMA”).  Specifically, the Commission in addressing the issue of whether to deduct 

deferred income tax from the annual reconciliation balance for the purpose of 

calculating interest stated the following: 

In the future, if further arguments by parties are presented or clarity from 
the legislature is provided on this topic, the Commission will revisit the 
issue. 
 
(Interim Order at 26.)   

 
Although the GA has not provided further clarification of EIMA, Staff agrees with the 

AG’s implication that the Appellate Opinion does provide the Commission with 

clarification on issues it addressed in the Interim Order.  Staff finds that the Appellate 

Order provides the type, albeit not the precise type, of clarification that the Commission 

noted above in stating that it would revisit these issues.  Staff accordingly, recommends 

that the Motion to revisit these issues be granted. 

The AG also requested that the Commission revisit the issue of using an average 

year rate base to calculate the ROE collar for annual formula rate updates.  (Motion at 

2.)  The AG pointed out that the Commission expressed its position that use of the 

average year rate base to calculate the ROE collar best reflects Ameren’s investment 

costs.  (Interim Order at 12.)  However, the Commission did not act upon its belief due 

to arguably ambiguous language in the EIMA.  Id.  The AG explains, however, that the 
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Fourth District Opinion expressly ruled that the Commission retained its broad discretion 

and ratemaking authority under EIMA unless specifically precluded by EIMA.   Motion at 

8.  Staff agrees that the Fourth District opinion held that EIMA, particularly in the 

absence of specific statutory language, does not strip the Commission of its broad 

discretion and authority in setting rates that are just and reasonable.   

In Staff’s opinion, the AG’s arguments to revisit these two issues justify its 

request to determine whether, among other things: (1) the Commission has past 

practices and policies on these issues and, if yes, what they are; and (2) to determine 

whether specific EIMA language strips the Commission of its broad rate discretion and 

authority.  The question of how to revisit these issues, however, is a thorny matter. 

 How To Revisit the Issues 

 Specifically, the People indicate that it is not proposing further testimony to 

address issues identified by the Commission in the Interim Order, but request that the 

Commission include additional briefing in this docket on how to treat the deferred 

income taxes associated with the reconciliation balance as well as the proper 

calculation of the ROE collar. (Motion at 7.)      

 Until the ALJs decide whether to revisit these issues or not, Staff believes it is 

premature to make a decision to simply include additional briefing in this docket.  If the 

ALJs decide to revisit these issues, then the ramifications of any potential changes to 

the current formula rate tariffs should be considered, and it is likely that Staff would want 

to file additional testimony on one or both of the issues raised by the People in order to 

thoroughly analyze these potential issues.   
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 For example, if the ALJs were to grant the Motion with respect to the issue of 

deducting deferred income tax from the reconciliation balance for purposes of 

calculating interest thereon, Staff may want to file additional testimony indicating its 

position on the issue, since it originally deferred to the specific language of the statute in 

its prior position.  The ADIT issue in the Fourth District Opinion dealt with the deferred 

income tax from the rate base calculation.  On that deferred tax issue, the Fourth 

District Opinion held that “[a]lthough the [PUA] does not expressly provide for the 

Commission to reduce the rate base by [deferred income tax], the ratemaking process 

under the [PUA] is ultimately subject to the Commission’s discretion and authority to 

determine whether those rates are just and reasonable in accordance with the 

Commission’s practice and law.” (Fourth District Opinion at ¶ 39 (citing 220 ILCS 5/16-

108.5(c)(6)).)  

The issue of deferred income tax in this docket involves the issue of deducting 

deferred income tax from the annual reconciliation balance for the purposes of 

calculating interest thereon, which is different than the fact pattern presented in the 

Fourth District Opinion and would require a different analysis as to the past Commission 

practice for that regulatory treatment or whether this is an issue of first impression.  

Therefore, Staff anticipates that it would need to file additional testimony on the issue of 

whether the deduction of deferred income tax from the reconciliation balance for 

purposes of calculating interest thereon is consistent with the practice and policies of 

the Commission.  

In sum, these issues require a thorough vetting through the agency and may 

require numerous analyses in order for Staff to provide the Commission with an 
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informed recommendation.  Staff disagrees with the AG that these issues should be 

addressed through mere briefing and/or simply using the AG’s numbers from its 

Corrected Initial Brief.  There are also a number of implementation decisions to be 

made if these two issues are revisited, and the outcomes are decided differently than in 

the Interim Order.  At this time, Staff is uncertain whether the parties can even 

comprehensively identify all the potential ramifications from any change to the Interim 

Order’s conclusions.  Therefore, Staff recommends giving the parties adequate time to 

analyze the relevant issues and prepare testimony so the Commission may have a full 

and accurate record as it addresses these issues. 
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Conclusion 

Staff recommends that the Commission grant the AG Motion in part and deny it 

in part as delineated above. 

 

January 10, 2014     Respectfully submitted, 

 
 
 
       _________________________ 
       KIMBERLY J. SWAN 
       JAMES V. OLIVERO 
       MICHAEL J. LANNON 
       Staff Counsel  
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