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I. INTRODUCTION 

An appellate decision does two things: it resolves the immediate dispute before 

the Court, and it provides guidance for future cases.  Ameren Illinois Company disagrees 

with the Court’s resolution of the immediate dispute, and it is considering seeking further 

appellate relief.  But that is not why Ameren Illinois is filing this petition; it is not asking 

the Court to reconsider its underlying decision to affirm.   

What drives this petition is a sentence in the Court’s opinion that could 

undermine, and even nullify, a painstakingly implemented and highly important law.  The 

sentence appears on page 14 of the opinion: 

Although the Modernization Act does not expressly provide for the 
Commission to reduce the rate base by ADIT, the ratemaking process 
under the Modernization Act is ultimately subject to the Commission’s 
discretion and authority to determine whether those rates are just and 
reasonable in accordance with the Commission’s practice and law.  

(Emphasis added.)  This single sentence arguably reduces the Modernization Act—a law 

stretching almost 10,000 words and calling for a financial commitment of over $1.5 

billion—to a mere suggestion.  But this towering statement has little by way of 

foundation: its sole support is an unexplained general citation to subsection (c)(6).  Taken 

at face value, this language could suggest that the Commission possesses general 

discretion to determine just and reasonable rates regardless of what the Act says.   If this 

is the import of the Court’s ruling, serious consequences are likely to follow.  Indeed, as 

explained below, parties are already citing this Court’s decision in requests to the 

Commission to void prior orders decided on the plain language of the Act, on the basis 

that the Commission possesses authority to override the Act where it suits its purposes. 

Ameren Illinois does not say all this lightly.  Although it did not prevail in the 

three issues it appealed, and although it may appeal these issues to the Supreme Court of 
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Illinois, it does not believe that those issues threaten the Act’s continued viability.  This 

motion accordingly does not seek to revisit the merits of the underlying issues, but seeks 

only the removal of the sentence quoted above.  Ameren Illinois’ concern is that this is an 

unnecessary, far-reaching statement that goes well beyond the issues in this case and that 

threatens to undermine the authority of the Act.  For these reasons, Ameren Illinois 

respectfully asks the Court to grant this motion and remove the language quoted above 

from the opinion.   

II. ARGUMENT 

A. Given that the challenged passage is dicta but could have serious and 
unintended ramifications, the Court should withdraw the statement from its 
decision. 

Before discussing the merits of the challenged statement, Ameren Illinois would 

first note that the statement is unnecessary to the Court’s decision.   

The challenged sentence occurred in the Court’s affirmance of the deduction of 

certain accumulated deferred income taxes (ADIT) from Ameren Illinois’ rate base.  The 

Court had already held that “[t]he Modernization Act expressly prohibits a utility from 

recovering above and beyond what would normally be recoverable in a ratemaking case.”  

Opin. at 14 (citing 220 ILCS 5/16-108.5(c)(6)).  Applying this interpretation of the law, 

the Court ruled that failing to deduct ADIT would “inflate[]” rate base beyond the level 

intended by the law.  Id.  Although Ameren Illinois disagrees with the Court’s 

interpretation of the Act, the decision is at least consistent with the fundamental tenet of 

administrative law that the express instructions or prohibitions of the legislature are 

controlling on the agency.  

But the merits of this decision are beside the point; what is salient is that the 

Court’s first, more limited holding fully settled the ADIT issue.  There was no need to go 
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on and state that the Modernization Act’s provisions regarding rate-setting are 

“ultimately subject to the Commission’s discretion.”  Id.  Because this statement is 

unnecessary to the decision, it should be considered dicta.  See e.g., People v. Henderson, 

2013 IL 114040, ¶ 42 (statements “outside the narrow issue before the Court and not 

essential to the outcome of that case . . . are nonbinding dicta”).   

Were the Court’s statement merely unnecessary, Ameren Illinois would not file 

this petition.  But as Ameren Illinois will show, superfluity is not its only problem: this 

sentence incorrectly characterizes the Act; is out of step with the Act’s express legislative 

purpose; and is likely to raise serious separation-of-powers problems in future cases.  The 

Court’s statement, because so broad, necessarily encompasses numerous issues that have 

nothing to do with this case.  And regardless of who wins this appeal, the interpretation of 

the Modernization Act is a matter of great and ongoing public importance.  

The challenged language goes far beyond the scope of this appeal, and removing 

it from the decision will avoid many of the controversies outlined below.  Accordingly, 

Ameren Illinois respectfully requests that the Court grant reconsideration and, at a 

minimum, remove this statement from its opinion. 

B. The challenged statement incorrectly describes ratemaking under the Act 
and should be removed from the opinion. 

There are substantial flaws with the opinion’s statement that “the ratemaking 

process under the Modernization Act is ultimately subject to the Commission’s 

discretion.”    Opin. at 14.  This conclusion lacks support in the language of the statute; is 

inconsistent with the express purpose of the Act; and threatens to undermine the authority 

of the Act to govern future cases.  
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1. The Court’s conclusion is not supported by the language of the 
statute. 

First, the Act does not contain any provision stating that “the ratemaking process 

under the Modernization Act is ultimately subject to the Commission’s discretion.”  

Opin. at 14.   

The only support adduced by the opinion is a citation of 220 ILCS 5/16-

108.5(c)(6).  Id.  The internal divisions of the Act are not entirely clear, but it appears 

likely that the Court referred to the material beginning with “(c)(6)” and ending at the 

start of subsection (d).  This portion of the law is nearly 700 words long.  Given that the 

opinion neither quotes the statute nor otherwise explains what statutory language 

supported its decision, the basis for the Court’s decision is not apparent.  But based on its 

own review of the law, Ameren Illinois does not understand how this section could be 

read to authorize discretionary rate review by the Commission. 

a. Section (c)(6) does not authorize discretionary rate review by 
the Commission. 

Again, the Court stated that “the ratemaking process under the Modernization Act 

is ultimately subject to the Commission’s discretion and authority to determine whether 

those rates are just and reasonable in accordance with the Commission’s practice and 

law.”  Opin. at 14.  No portion of Section 16-108.5(c)(6) contains the words attributed to 

it by the Court.  Among other things, the word “discretion” does not appear; nor does its 

common telltale (“may”); nor does any reference to “the Commission’s practice.”   

The Court appears to have relied on the Commission’s reasoning, and the 

Commission had claimed that two provisions of section (c)(6) provided authority to 

revise Ameren Illinois’ rates.  (Docket No. 4-13-0029 ICC Br. at 7 (July 19, 2013).)  
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Neither provision, however, grants discretionary ratemaking authority.  The first 

provision of subsection (c)(6) cited by the Commission is this: 

Nothing in this Section is intended to allow costs that are not otherwise 
recoverable to be recoverable by virtue of inclusion in FERC Form 1. 

This provision does not grant authority, much less delegate broad ratemaking discretion.  

By its terms, this provision negates something: it clarifies a result that the Act does not 

intend, namely, the automatic recovery of any cost just because it appears in (“by virtue 

of inclusion in”) a utility’s FERC Form 1.  But this provision does not authorize ultimate 

discretionary review of rates.  This statute cannot be read to override the Act’s specific 

guidance regarding ratemaking.  

The other provision of subsection (c)(6) cited by the Commission is this: 

[The Commission’s] review shall be based on the same evidentiary 
standards, including, but not limited to, those concerning the prudence and 
reasonableness of the costs incurred by the utility, the Commission applies 
in a hearing to review a filing for a general increase in rates under Article 
IX of this Act. 

Again, this statute does not provide the Commission with an overriding discretion to 

revise rates set under the Act.  This provision tells the Commission what “evidentiary 

standards” to apply in hearings under the Act.  Critically here, the reference to “prudence 

and reasonableness” is not to rates, but “costs.”  Id.  (emphasis added).  This particular 

provision of the statute is irrelevant to this case: none of Ameren Illinois’ costs were 

deemed unreasonable or imprudent, and none of the issues on appeal concerned the 

application of evidentiary standards.  Again, this section does not provide the ICC with 

authority to revisit the ratemaking determinations written into the Act.   
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b. The Commission’s discretion under the Act is primarily tied to 
the review of annually incurred costs. 

Although no provision of the Act, including subsection (c)(6), gives the 

Commission general discretion to revise the Act’s ratemaking process or to set rates 

based on its own sense of reasonableness, this does not mean that the Commission lacks 

any review powers under the Act.  The Act repeatedly and expressly grants the 

Commission the power to review the prudence and reasonableness of the utility’s costs 

and expenditures. 

The following sections of the Act show, from numerous angles, that the 

Commission’s power of “reasonableness” review is primarily tied to annual costs and 

expenditures: 

• Section (b-5) negatively states that “[n]othing in this Section shall prohibit 
the Commission from investigating the prudence and reasonableness of 
the expenditures made under the infrastructure investment program during 
the annual review . . . .” 

• Section (b-5) then positively states that the Commission “shall . . . 
determine whether the utility’s actual costs under the program are prudent 
and reasonable.”   

• Section (c)(1) authorizes “recovery of the utility’s actual costs of delivery 
services that are prudently incurred and reasonable in amount.” 

• Section (c)(4) makes the recovery of certain specified “expenses” and 
“costs” “subject to a determination of prudence and reasonableness.” 

• Sections (c)(6) and (d)(1) require application of “[Article IX] evidentiary 
standards . . . concerning the prudence and reasonableness of the costs 
incurred by the utility . . . .” 

• Section (d)(1) grants the Commission authority “to enter upon a hearing 
concerning the prudence and reasonableness of the costs incurred by the 
utility.”   

• Section (d)(1) also states that “[t]he Commission’s determinations of the 
prudence and reasonableness of the costs incurred for the applicable 
calendar year shall be final upon entry . . . .”   
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• Section (d)(1) goes on to state that if there is no hearing “the costs 
incurred for the applicable calendar year shall be deemed prudent and 
reasonable.”   

• Finally, section (g) clarifies that if certain provisions of the Act become 
“inoperative,” this “shall not be construed to mean that the Commission 
may reexamine or otherwise reopen prudence or reasonableness 
determinations already made.” 

(All emphases added.)  These repeated provisions leave no doubt that the Commission 

may review Ameren Illinois’ costs for prudence and reasonableness.  This is the primary 

source of review authority granted to the Commission.  And Ameren Illinois would 

concede that other provisions of the Act may also provide limited grants of discretion to 

the Commission (although it is beyond the scope of this case to catalogue them here).    

But the repetition, clarity, and directness of the foregoing cost-review 

authorizations stand in marked contrast with the utter absence of any comparable 

language giving the Commission a general power to revisit the Act’s specific rate-setting 

instructions based on its discretionary sense of reasonableness.  In other words, 

notwithstanding the discretion the Commission may have under the Modernization Act, 

nowhere is “the ratemaking process” under the Act made “ultimately subject to the 

Commission’s discretion.”   

The missing language reflects a missing intention: the General Assembly did not 

intend to give the Commission general ratemaking discretion under the Act.   

2. The notion that rate setting under the Act remains generally 
discretionary is inconsistent with the Act’s purpose and legislative 
history.   

The lack of any statutory language authorizing discretionary ratemaking review 

controls this question.  But confirming the foregoing analysis, discretionary rate-review 

power is inconsistent with the evident purpose of the legislature.  A broader look at 
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numerous indicators of legislative purpose—the structure of the Act, express statements 

of legislative purpose, and later reversals by the legislature—shows that the legislature 

did not intend to preserve the Commission’s general ratemaking discretion under the Act.  

a. The Court’s decision upsets the balance intended by the 
General Assembly.  

First, the Act’s overriding structure is to create an incentive for investment.  As 

Ameren Illinois explained in detail in its initial briefing, see Docket No. 4-13-0029, 

Ameren Init. Br. at 6-12 (Mar. 22, 2013), the Act requires a utility to make a number of 

commitments (a $625 billion investment requirement, job-creation guarantees, 

operational performance standards, and financial penalties) in exchange for a single 

incentive (predictable, timely rate recovery of the required investments).  These 

commitments and incentives are set forth in voluminous detail, reflected by the 9,300-

word length of Section 16-108.5.  Participation in the Act, moreover, is not mandatory, 

but elective—the Act’s substantial commitment is invited, not imposed.  See 220 ILCS 

5/16-108.5(b) (a “‘participating utility’ means an electric utility . . . that voluntarily elects 

and commits to undertake . . . the infrastructure investment program [and other 

commitments]”).  Given all this, it would make little sense for the General Assembly to 

go to such an effort of drafting, passing, and upholding the Act—including a resolution 

by each chamber reinforcing the Act’s intent and a later amendment expressly reversing 

the Commission—but nevertheless leave the agency with discretion to essentially ignore 

the Act’s express instructions. 

The implausibility of the notion that the Act preserves ultimately “discretionary” 

ratemaking only increases given the generally discretionary nature of rate-making outside 

the Act.  Ameren Illinois concedes that the preexisting, Article IX ratemaking laws do 
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give the Commission considerable discretion, and courts have held that under these 

statutes the “Commission exists to maintain a balance between the rates charged by 

utilities and the services performed.”  Sheffler v. Commonwealth Edison Co., 2011 IL 

110166 ¶ 40.   

But that general balancing power cannot sensibly exist under the Modernization 

Act.  To participate under the Act, a utility must commit to invest at least half a billion 

dollars, must become subject to demanding performance standards, must guarantee the 

creation of thousands of jobs, and must accept the risk of serious financial penalties if it 

fails.  But if the Commission retains general ratemaking discretion under the Act, then 

Ameren Illinois’ over-half-a-billion-dollar investment commitment leaves it facing 

precisely the same investment risk it faced before—unpredictable, ultimately 

discretionary, and practically unreviewable rate treatment by the Commission.  No 

reasonable investor would take such a one-sided deal. 

b. The Act’s legislative history confirms that the decision 
misinterprets the function of the Act. 

In fact, unfavorable regulatory risk was a driving factor behind the initial passage 

of Act.  As originally passed, the Act stated that “regulatory reform measures . . . are 

needed to promote prudent, long-term infrastructure investment and to mutually benefit 

the State’s electric utilities and their customers, regulators, and investors.”  Ill. Pub. Act 

097-0616, § 16-108.5(a) [SA 289 – 91].  And later resolutions by both supermajorities of 

both chambers of the legislature confirmed that the formula-rate process “was designed to 

increase predictability, stability, and transparency in the ratemaking process.”  H.R. 1157 

(Ill. 2012), pp.1–2 [C-15966 – 967] [SA 266 – 67]; see also S.R. 821 (Ill. 2012), pp.1–2 

[C-15971 – 972] [SA 271 – 72].   
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Certainty of rate treatment is the incentive that counterbalances the Act’s huge 

demands.  That benefit—and the investment and jobs it was intended to generate—could 

disappear with the Court’s pronouncement that “the ratemaking process under the 

Modernization Act is ultimately subject to the Commission’s discretion and authority to 

determine whether those rates are just and reasonable in accordance with the 

Commission’s practice and law.”  Opin. at 14.   

c. The history of this case demonstrates that the General 
Assembly has not entrusted the Commission with “ultimate 
discretion” to set rates. 

That the General Assembly did not entrust the Commission with “ultimate 

discretion” is not merely Ameren Illinois’ theory of this case—it is a matter of record.  

As the Court knows, the scope of this appeal was narrowed because the General 

Assembly directly reversed the Commission’s underlying orders.  And the very reason 

for this reversal was that the Commission exercised ratemaking discretion in defiance of 

the Act’s instructions.   

For example, the Act from the beginning has required the Commission to use 

“final historical data” in setting rates.  220 ILCS 5/16-108.5(d)(1).  But despite this 

instruction, the Commission had used average, not final, data to calculate rates for the 

year.  And it did so essentially as a matter of ratemaking discretion—year-end data, in its 

view, did not “sufficiently balance[]” ratepayer and utility interests.  See Ameren Ill. Co., 

ICC Docket 12-0001, Order at 175.  The General Assembly took notice, and 

supermajorities of both chambers issued resolutions condemning the Commission’s 

decision not to use “final historical data.”  See H.R. 1157 (Ill. 2012), pp.1–2 [C-15966 – 

967] [SA 266 – 67]; see also S.R. 821 (Ill. 2012), pp.1–2 [C-15971 – 972] [SA 271 – 72].  

When these resolutions went unheeded, the General Assembly, in an extremely unusual 
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move, directly reversed the Commission and upheld the terms of the Act.  Public Act 98-

0015 (May 22, 2013). 

This unusual turn of events demonstrates that the General Assembly did not 

intend to leave the Commission with “ultimate discretion” over the setting of rates under 

the Act.  In fact, it confirms the opposite.   

The fundamental task of statutory interpretation is to discern legislative intent.  

Here, all signs disprove the notion that the General Assembly intended to grant the 

Commission general discretion to modify rates: the absence of any express provision to 

that end; the Act’s express purpose of ratemaking certainty; and the General Assembly’s 

direct overruling of the Commission’s efforts at discretionary rate-making.   

3. If the Court does not revisit this language, it could create substantial 
confusion regarding the application of the law in future cases. 

If the challenged language is not removed from the opinion, it could cause 

significant issues in future proceedings under the Act.   

A bedrock principle of administrative law is that the Commission is governed by 

the Act, not vice versa.  See People ex rel. Hartigan v. Ill. Comm. Comm’n, 148 Ill.2d 

348, 366 (1992) (the Commission “is governed by the Public Utilities Act and the Illinois 

Administrative Procedure Act” and its “powers are limited to those granted by the 

legislature in the Act”) (internal citations omitted).  “‘[T]he Commission, because it is a 

creature of the legislature, derives its power and authority solely from the statute creating 

it, and its acts or orders which are beyond the purview of the statute are void.’” 

Commonwealth Edison Co. v. Ill. Comm. Comm’n, 332 Ill. App. 3d 1038, 1048 (2002), 

quoting City of Chi. v. Ill. Comm. Comm’n, 79 Ill. 2d 213, 217–18, 37 Ill. Dec. 593, 402 

N.E.2d 595 (1980).  The Court’s statement, however, suggests a fundamental reversal of 
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the balance of power between the Commission and the General Assembly.  It suggests 

that legislative instructions are “subject to” the Commission’s discretion.  And this is 

likely to create substantial controversies in future proceedings.   

To see how, consider the following hypothetical.  The Act expressly requires the 

Commission to set rates “using a year-end rate base.”  220 ILCS 16-108.5(d)(1).  Given 

the Act’s investment requirements, “year-end rate base” is expected to be greater than 

rate base at the year’s beginning.  Suppose, in a future case, that the Commission 

believed that customers’ rates were a dollar per month too high.  And suppose further that 

the Commission could achieve a dollar-per-month reduction by disobeying the Act and 

using beginning-of-the-year rate base.  Could it do so?  And could it do so even though it 

had already been directly reversed by the legislature for disregarding the very same 

instruction? 

Illinois law has been clear that the legislature’s instructions control the agency.  

Commonwealth Edison Co., 332 Ill. App. 3d  at 1048.  But under the Court’s decision, 

the answer becomes unclear.  If the Commission believes that year-end rate base results 

in unreasonable rates, and if the Act “is ultimately subject to the Commission’s discretion 

and authority to determine whether those rates are just and reasonable,” Opin. ¶ 39, then 

the agency’s general view of reasonableness would seem to override the legislature’s 

specific, contrary instruction.   

This hypothetical is already becoming reality.  Less than a week ago, an 

intervenor in a Commission proceeding filed a motion asking that several ratemaking 

issues under the Act be revisited.  The motion, which is attached as Ameren Exhibit A, 

repeatedly seeks the adoption of ratemaking determinations that the Commission had 

ICC Dockets 13-0501/13-0517 (cons.) 
Exhibit A



13 
	  

previously found inconsistent with the requirements of the Act.  The sole basis for the 

motion is that, under the Court’s decision, the Commission has “inherent discretion and 

authority to make such adjustment[s] if necessary to establish just and reasonable rates.”  

[Ameren Exhibit A at 8.] 

This cannot be the law.  The Commission is a creature of statute; it has no 

“inherent” power, but only what is given by law.  But the Court’s statement now leaves 

the resolution of these issues in doubt.  The Act gives no indication that the General 

Assembly intended the Commission to retain overarching discretion to set rates 

regardless of the Act’s instructions.  The Court’s suggestion to the contrary is already 

unsettling proceedings before the Commission and, depending on the Commission’s 

actions, could bring an end to ratemaking under the Act.  Ameren Illinois respectfully 

requests that the Court remove this sentence from its opinion. 

III. CONCLUSION 

For the foregoing reasons, Ameren Illinois Company respectfully requests that the 

Court grant this petition for reconsideration and reissue its opinion as discussed above. 
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MAPP pursuant to Sections 9-201, 9-250 and 16-108.5 ) Docket No. 13-0501 
of the Public Utilities Act     )   
        ) 
        ) (cons.) 
        ) 
AMEREN ILLINOIS COMPANY    )  
d/b/a Ameren Illinois      )  Docket No. 13-0517 
Revisions to its Formula Rate Structure and Protocols ) 

      

 

VERIFIED MOTION TO REVISIT THE ADIT ADJUSTMENT TO  

INTEREST ON THE RECONCILIATION BALANCE 

 AND THE RETURN ON EQUITY COLLAR CALCULATION 

BY THE PEOPLE OF THE STATE OF ILLINOIS 

 

 

This docket was initiated to review the terms of Ameren Illinois’s formula rate tariff 

pursuant to Section 9-201 of the Public Utilities Act ("PUA"), as required by the formula rate 

law.  220 ILCS 5/16-108.5(c).  An Interim Order was entered on November 26, 2013 (“Interim 

Order”), adopting some tariff changes and rejecting others.  A hearing on additional issues is 

scheduled for January 14, 2014.                  

In light of a December 11, 2013 by the Appellate Court of Illinois, Fourth District (the 

“Fourth District Opinion”) in Ameren Illinois Company v. Illinois Commerce Commission, Slip 

Op. App. Court No. 4-12-1008, 4-13-0029 (cons.) 1, the People of the State of Illinois, by 

Attorney General Lisa Madigan (“AG” or “the People”) hereby move that the Commission 

revisit the issue of deducting deferred income tax from the annual reconciliation balance for 
                                                 
1 A copy of the Fourth District’s Opinion is attached to this motion as Appendix A. 
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purposes of calculating interest thereon and the issue of using year-average rate base in the 

calculation of the return on equity (“ROE”) collar in annual formula rate updates.  The recent 

Fourth District Opinion presents clear precedent recognizing Commission discretion to address 

the effect of deferred income taxes on the reconciliation balance when calculating interest on that 

balance.  The Opinion’s interpretation of Section 16-108.5 of the PUA also clarifies the 

Commission’s broad discretion and authority to determine just and reasonable rates, including on 

those issues for which the General Assembly has not provided specific direction.  

As the Fourth District Opinion was not available when the Commission entered its 

Interim Order in this docket on November 26, 2013, the Commission should allow additional 

briefing and revisit these issues in its final order and adopt the People’s proposed modifications 

to the Company’s formula rate template contained at Exhibit 1 (ROE collar calculation) and 

Exhibit 2 (interest on reconciliation balance) to the People’s Corrected Initial Brief.  

In support of this Motion, the People state as follows:   

I. Background 

1.  This docket was initiated by the Verified Complaint of the People of the State of 

Illinois, requesting formula rate tariff changes, and consolidated with the Commission’s 

suspension of tariff changes filed by Ameren Illinois Company (“AIC” or “Ameren” or “the 

Company”) on August 19, 2013.  Following the filing of direct testimony by the People, the 

Company, and the ICC Staff on October 2, 2013, the People proposed four adjustments2 to the 

Company’s electric formula rate structure: (i) using the Company’s year-average rate base rather 

than year-end rate base for computing the Company’s return on equity (“ROE”) as part of the 

ROE collar calculation pursuant to Section 16-108.5(c)(5) of the PUA; (ii) deducting the amount 

                                                 
1 The ICC Staff also proposed several adjustments to the Company’s formula rate structure as part of this 

proceeding, including changes to uncollectible expense; materials and supplies and customer deposits balances; and 
separating the cash working capital calculation for the filing year and reconciliation year. 
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of deferred income tax from any reconciliation balance under-collection or over-collection 

before calculating interest thereon; (iii) increasing the transparency of the Company’s adjustment 

for its 2013 depreciation accrual rate change; and (iv) removing any deferred income tax 

amounts from the calculation of the Company’s cash working capital allowance on Appendix 3 

of its formula rate structure.  

2.  While the Commission considered the above tariff issues in its November 26, 2013 

Interim Order so that those changes could be incorporated into Ameren’s then-pending formula 

rate docket, Docket 13-0301, consistent with the agreement of the parties,3 the Commission 

deferred certain other formula rate template issues to be considered under a later schedule in this 

docket.  Additional testimony has been filed, a hearing is scheduled for January 14, 2014, and 

briefing of those other issues has not yet been scheduled.   

3.  The Commission’s Interim Order of November 26, 2013, addressed the parties’ 

proposals.  With regard to the People’s proposal to apply interest to the net-of-tax reconciliation 

balance described above, the Commission stated in its Interim Order at 26 (italics added): 

The Commission disagrees with AIC that EIMA is quite as 
“specific” or clear in its language as they would contend and finds 
merit in the AG’s position, supported by CUB.  This approach 
conforms to GAAP, would capture deferred tax benefits, and is 
likely a more accurate accounting for all of the economic impacts 
caused by revenue requirement reconciliation.  The Commission, 
however, finds itself in a similar position to the one taken by Staff 
in this proceeding.  While there may be merit to the AG’s proposal 
and while there may be some debate as to the plain meaning of the 
Act, the Commission is troubled by the fact that although Section 
16-108.5(d)(1) fails to prohibit such accounting treatment, the 
converse is also true—it does not appear to require or even 
reference it.  Further, where the Act does intend that adjustments 
be made to an amount of a balance, it has done so specifically.  . . .  
[I]t is difficult for the Commission to support an interpretation of 
the Act which reads into it exceptions, limitations, or conditions 
the legislature did not express.  . . .  Considering all the arguments 
presented regarding the meaning of Section 16-108.5(d)(1), the 

                                                 
2 Paragraph 12 of the Joint Motion to Consolidate dated September 18, 2013. 

ICC Dockets 13-0501/13-0517 (cons.) 
Exhibit A



 
 

4 
 

Commission cannot at this time support the AG and CUB’s 
interpretation.  . . . In the future, if further arguments by parties are 
presented or clarity from the legislature is provided on this topic, 
the Commission will revisit the issue. 

 
4. The Commission also addressed the People’s proposal to use year-average rate 

base to calculate the ROE collar to reflect Ameren’s actual investment costs: 

The Commission's decisions in Docket Nos. 12-0001 and 12-0293 
reflect its belief that use of the average rate base most accurately 
reflects AIC's costs. The Commission continues to believe that use 
of the average rate base will produce a dollar balance that correctly 
represents the actual capital supplied by equity investors to support 
AIC’s rate base over the course of the year for which the ROE is 
being calculated. Nevertheless, the General Assembly has 
indicated through PA 98-0015 that it intends for year-end rate base 
to be used in determining rates. While some ambiguity arguably 
exists when it comes to the ROE collar calculation, the 
Commission finds that the overall intent of the General Assembly, 
as reflected in PA 98-0015, includes the use year-end rate base to 
calculate the common equity balance for the purpose of 
determining the earned ROE for the collar calculation.  

 
Interim Order of November 26, 2013 at 12 (italics added).    

5.  The Commission recognized that the People’s proposed template modifications were a 

matter of prudent accounting, but expressed the belief that Section 16-108.5(d)(1) of the PUA 

does not permit such treatments because it does not expressly authorize deducting deferred tax 

from the reconciliation balance for purposes of interest calculation or using year-average rate 

base to determine Ameren’s ROE collar for the annual formula rate update. 

II. The Fourth District’s Opinion on Deferred Income Tax 

6.  The Fourth District Opinion stemmed from a consolidated appeal of the Commission’s 

final orders in Ameren’s first two electric formula rate cases, Docket Nos. 12-0001 and 12-0293.  

In that consolidated appeal, the Company challenged, among other issues, the Commission’s 

decision to deduct deferred income tax from its filing-year projected plant additions for purposes 
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of calculating rate base.  See Docket No. 12-0001, September 19, 2012, Order at 52-53; Docket 

No. 12-0293, December 5, 2012, Order at 29-30. 

7.  In addressing the deferred income tax issue, the Fourth District Opinion noted:  

“[w]hile the Commission agrees the [PUA] does not expressly allow an adjustment for [deferred 

income tax], the Commission explains the statute does not expressly disallow the adjustment, but 

authorizes the Commission to exercise its discretion in determining just and reasonable rates.”4  

See Docket No. 12-0293, Order at 29. 

8.  The Appellate Court held that deducting deferred income tax from projected plant 

additions is correct as a matter of prudent accounting because “[o]mitting [deferred income tax] 

from the rate base calculation would allow Ameren what amounts to an interest-free loan at the 

ratepayers’ expense that would artificially increase Ameren’s rates until the next reconciliation 

process, a result which is neither just nor reasonable for ratepayers.”5 

9.  Additionally, the Fourth District Opinion held that “[a]lthough the [PUA] does not 

expressly provide for the Commission to reduce the rate base by [deferred income tax], the 

ratemaking process under the [PUA] is ultimately subject to the Commission’s discretion and 

authority to determine whether those rates are just and reasonable in accordance with the 

Commission’s practice and law,” citing § 16-108.5(c)(6) of the PUA.6 

10.  Thus, the Fourth District Opinion held that “[a]s it was consistent with the common 

practice of the Commission to include [deferred income tax] in the ratemaking process, the 

Commission did not err by including the [deferred income tax] adjustment for projected plan[t] 

additions in its ratemaking calculation.” 7 

                                                 
4 Fourth District Opinion at ¶ 38. 
5 Fourth District Opinion at ¶ 39. 
6 Id. 
7 Fourth District Opinion at ¶ 40. 
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11.  Nothing in Article IX or Article XVI of the PUA expressly authorizes the 

Commission to deduct deferred income tax from projected plant additions or plant in general for 

purposes of calculating rate base.  Nonetheless, despite the lack of such express statutory 

authorization or reference, the Appellate Court held in the Fourth District Opinion that the 

Commission has “discretion and authority” to make such deduction. 

III. Implication of the Fourth District Opinion for This Proceeding 

12.  Addressing the reconciliation aspect of the annual electric formula ratemaking 

process, Section 16-108.5(d)(1) of the PUA states that “[a]ny over-collection or under-collection 

indicated by [the annual] reconciliation shall be reflected as a credit against, or recovered as an 

additional charge to, respectively, with interest calculated at a rate equal to the utility's weighted 

average cost of capital approved by the Commission for the prior rate year, the charges for the 

applicable rate year.”  Section 16-108.5(d)(1) says nothing about deducting deferred income tax 

from the reconciliation over-collection or under-collection for purposes of calculating interest 

thereon.  It was this silence that led the Commission to conclude in the Interim Order that 

deducting deferred income tax from the reconciliation balance for purposes of interest 

calculation thereon would be a “condition[] the legislature did not express.”  Interim Order at 26.  

Similarly, as discussed further in Part IV below, Section 16-108.5(c)(5) says nothing about using 

year-average rate base to determine the ROE collar for the annual formula rate updates, leading 

the Commission to conclude that  “the overall intent of the General Assembly, as reflected in PA 

98-0015,” includes the use of year-end rate base to calculate the ROE collar.  Interim Order at 

12. 

13.  As the Fourth District Opinion stated at ¶ 38, however, the absence of express 

statutory authorization to deduct deferred income tax from a ratemaking amount in an electric 
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formula rate case does not rob the Commission of its inherent discretion and authority to make 

such adjustment if necessary to establish just and reasonable rates. 

14.  Given that the Commission found “merit,” as a matter of prudent accounting8 in the 

People’s proposal to deduct deferred income tax from the reconciliation balance for purposes of 

calculating interest thereon, the new guidance provided by the Fourth District Opinion suggests 

that the Commission has discretion and authority to implement this adjustment, despite the lack 

of express statutory authorization in § 16-108.5(d)(1) of the PUA. 

15.  In the Interim Order at 26, the Commission stated: “[i]n the future, if further 

arguments by parties are presented or clarity from the legislature is provided on this topic, the 

Commission will revisit the issue.”  The People thus move that the Commission revisit the issue 

of the interest calculation on the annual reconciliation balance in light of the Fourth District 

Opinion holding and the arguments set forth herein. 

16.  While the People do not propose further testimony to address issues identified by the 

Commission in the Interim Order,9 the People request that the Commission include additional 

briefing in this docket on how to treat the deferred income taxes associated with the 

reconciliation balance as well as the proper calculation of the ROE collar. 

IV. The Commission Should Reconsider Its Rejection Of The Use of An Average Rate 

Base in the Return on Equity Collar Calculation.   

 
17. The Commission’s November 26, 2013 Interim Order rejects the People’s 

proposal to use year-average rate base in the return on equity (“ROE”) collar calculation for 

annual formula rate updates because it inferred that the General Assembly intended to use year-
                                                 
8  Interim Order at 26 (The Commission “finds merit in the AG’s position, supported by CUB.  This 

approach conforms to GAAP, would capture deferred tax benefits, and is likely a more accurate accounting for all of 
the economic impacts caused by revenue requirement reconciliation.”) 

9 The Commission further stated in the Interim Order: “In addition, the Commission has concerns about 
AIC’s argument that the AG’s proposal would make a temporary timing difference permanent.  This issue could 
have benefited from additional discussion by the parties and was not adequately addressed in testimony and 
briefing.”  Id.   
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end rate base, rather than an average rate base, in the ROE collar calculation.  Interim Order at 

12.  This conclusion, however, is inconsistent with the Fourth District’s Opinion, the words of 

the statute, and basic canons of statutory interpretation.   

 18. The Fourth District Opinion found that the absence of a reference to a particular 

accounting adjustment in Section 16-108.5 of the PUA did not foreclose the Commission from 

making the adjustment pursuant to its ratemaking authority.  As noted in Part II above, the 

Appellate Court held that “[a]lthough the Modernization Act [Section 16-108.5] does not 

expressly provide for the Commission to reduce the rate base by ADIT, the ratemaking process 

under the Modernization Act is ultimately subject to the Commission’s discretion and authority 

to determine whether those rates are just and reasonable in accordance with the Commission’s 

practice and law,” citing § 16-108.5(c)(6) of the PUA.10  While the Commission made clear in 

the Interim Order that it believes use of an average rate base in the ROE collar calculation was 

the correct methodology to accurately measure the ROE in the reconciliation year, it declined to 

adopt this approach because it concluded that even considering the law’s ambiguity, the overall 

intent of the General Assembly was to use year-end rate base to determine the earned ROE for 

the collar calculation.  Interim Order at 12.  However, as the Fourth District Opinion stated at ¶ 

38, the absence of express statutory authorization for a ratemaking adjustment in an electric 

formula rate case does not rob the Commission of its inherent discretion and authority to make 

such adjustment if necessary to establish just and reasonable rates. 11 

19. Failure to use average rate base in the ROE collar calculation produces an 

inaccurate result.  While Sections 16-108.5(c) and (d) address the use of year-end rate base in 

determining the reconciliation balance, the statute does not address the use of year-end or year-

                                                 
10  Fourth District Opinion at ¶ 39. 
11  The People note that in a year where the rate base is declining, the use of average rate base in the ROE 

collar calculation will benefit the Company by incorporating a higher rate base into the ROE calculation, thus 
reducing the calculated ROE, compared to using year-end rate base. 
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average rate base in the ROE collar calculation.  Therefore, pursuant to the Fourth District 

Opinion, the Commission has the discretion and authority to adopt a calculation method that 

most accurately accounts for investments and the realized profit in the reconciliation year.  

WHEREFORE, the People of the State of Illinois request that the Commission revisit the 

issue of deducting deferred income tax from the reconciliation balance for purposes of 

calculating interest thereon, and the issue of using year-average rate base to calculate the ROE 

collar for annual formula rate updates, allow further briefing on these issues, and grant the 

People’s proposed modifications to the Company’s formula rate template shown at Exhibit 1 and 

Exhibit 2 to the People’s Corrected Initial Brief. 

 

Respectfully submitted, 

The People of the State of Illinois 

 

By LISA MADIGAN, Attorney General 

 
 

         ________________/s___________________ 
Janice A. Dale 
Susan L. Satter 
Sameer H. Doshi 
Assistant Attorneys General 
Public Utilities Bureau 
Illinois Attorney General’s Office 
100 West Randolph Street, 11th fl. 
Chicago, Illinois 60601 
Telephone: (312) 814-3736 (Dale) 
Telephone: (312) 814-1104 (Satter) 
Telephone: (312) 814-8496 (Doshi) 
Facsimile:  (312) 812-3212 
E-mail: jdale@atg.state.il.us  
E-mail: ssatter@atg.state.il.us 
E-mail: sdoshi@atg.state.il.us 

 

December 27, 2013 
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VERIFICATION 

STATE OF ILLINOIS ) 
) 

COUNTY OF COOK ) 

Susan L. Satter states that she is an Assistant Attorney General of the Public 

Utilities Bureau in the Illinois Attorney General's Office, that she has read the foregoing 

Motion to Revisit the ADIT Adjustment to Interest on the Reconciliation Balance and 

the Return on Equity Collar Calculation by the People of the State of Illinois in ICC 

Docket No. 13-0501, that she knows the contents thereof, and that to the best of her 

knowledge, information and belief, based upon reasonable inquiry, the contents are true 

and correct. 

/ ~IJ 
~~ 

Susan L. Satter 
Senior Assistant Attorney General 
Public Utilities Division 
Illinois Attorney General's Office 

Signed and sworn to before me
~ ~( 

< OFFIClf,L SEAL ~;;;;Zber,201~ < KATHLEEN A. LEISER ) 
NOTARY PUBLIC, STATE OF ILLINOIS )

1 MY COMMISSION EXPIRES: 05-29-2017 ) 

Notary Public 

ICC Dockets 13-0501/13-0517 (cons.) 
Exhibit A



ICC Dockets 13-0501/13-0517 (cons.) 
Exhibit A



ICC Dockets 13-0501/13-0517 (cons.) 
Exhibit A




