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AMEREN ILLINOIS COMPANY’S RESPONSE  
TO THE PEOPLE’S MOTION TO REVISIT 

The Attorney General’s (AG) “Motion to Revisit” seeks additional briefing on two issues 

– deducting deferred taxes from the formula rate reconciliation balance when calculating 

reconciliation interest, and basing the return on equity (ROE) collar calculation on average rate 

base – both of which were considered and rejected by the Commission in the Interim Order.  The 

AG claims that additional briefing is needed based on the recent Fourth District Appellate Court 

decision in Ameren Illinois Company v. Illinois Commerce Commission, Case Nos. 4-12-1008, 4-

13-0029 (cons.) (hereinafter, Appellate Decision).  Although the instant docket is still pending 

and a request to brief possible changes in the law is not beyond the Commission’s power to 

grant, additional briefing is not necessary.  The Appellate Decision does not apply to the two 

issues the AG seeks to revisit.  The AG’s request is premised on a single sentence of the 

Appellate Decision interpreting the scope of the Commission’s jurisdiction – a sentence which is 

legally flawed, and which AIC has requested that the Appellate Court reconsider.  And even if 
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the Appellate Decision were correct and the AG’s interpretation of the Appellate Decision 

applicable, the Interim Order correctly decided the issues; the merits of the Commission’s 

decision are unaffected by the Appellate Decision.  Further briefing would not change this 

correct outcome.  The AG’s Motion to Revisit should therefore be denied 

A. The outcome of the Interim Order was correct the first time; revisiting it in 
additional briefing will not produce a different outcome. 

1. Even assuming the AG and Court are right about the scope of the 
Commission’s discretion, the Interim Order correctly applied the Public 
Utilities Act in rejecting the AG’s proposals. 

 
As the Commission properly found in its Interim Order, the Act does not authorize the 

Commission to use a rate base other than year-end rate base, or to reduce the reconciliation 

balance by deferred taxes.  (Interim Order at 12, 26.)  The Commission’s findings that “the 

General Assembly has indicated through 98-0015 that it intends for year-end rate base to be used 

in determining rates,” (Interim Order at 12), and that reducing the reconciliation balance by 

ADIT would “support an interpretation of the Act which reads into it exceptions, limitations, or 

conditions the legislature did not express,” (Id. at 26), correctly applied the Act, and the 

Appellate Decision does not change that.  Even if (i) the Appellate Court is correct that the Act 

grants the Commission some level of general ratemaking discretion in formula rate cases, and 

AIC contends that the court is wrong, and (ii) the AG is properly interpreting the Appellate 

Decision, that discretion would not change the Interim Order.  That is because whatever 

discretion the Commission has does not extend to acting in contravention of the Act.  The 

Commission correctly found the “overall intent of the General Assembly” would not allow it to 

approve the AG’s proposals.  (Interim Order at 12, 26.)  None of this has changed by virtue of 

the Appellate Decision.  Whatever discretion might be afforded to the Commission does not 

allow it to alter the words of the Act or ignore its plain meaning and intent.  The Commission 
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properly interpreted the Act and the scope of its discretion with respect to the adjustments at 

issue in the Interim Order.   

It should be axiomatic that the Commission may only act in accordance with the powers 

given by the legislature.  As a “creature of the legislature,” the Commission may exercise 

discretion within statutory parameters, but it has no discretion outside those bounds.  See People 

ex rel. Hartigan v. Ill. Comm. Comm’n, 148 Ill. 2d 348, 366 (1992); see also Commonwealth 

Edison Co. v. Ill. Comm. Comm’n, 332 Ill. App. 3d 1038, 1048 (2d Dist. 2002), quoting City of 

Chi. v. Ill. Comm. Comm’n, 79 Ill. 2d 213, 217-18 (1980) (holding the Commission “derives its 

power and authority solely from the statute creating it, and its acts or orders which are beyond 

the purview of the statute are void”).  Any discretionary power cannot trump specific statutory 

provisions that require a particular result.  Ill. Bell Telephone Co. v. Ill. Comm. Comm’n, 283 Ill. 

App. 3d 188, 208 (2d Dist. 1996) (“The Commission may not define a portion of the Act in a 

way that conflicts with a specific directive contained in the Act.”).  If the statute forecloses 

discretion on a particular issue, the Commission cannot exercise it.  Id. (“It is impermissible for 

the Commission to substitute its reasonableness standard for the legislature’s absolute 

standard.”).  

With respect to the use of average versus year-end rate base in the ROE collar 

calculation, the Interim Order found that “the overall intent of the General Assembly, as reflected 

in PA 98-0015, includes the use of year-end rate base to calculate the common equity balance for 

the purpose of determining the earned ROE for the collar calculation.”  (Interim Order at 12.)  

This is an appropriate finding, since the General Assembly has always required the use of “final 

historical data” in formula ratemaking, and enacted PA 98-0015 to specifically add the term 

“year-end” to every mention of rate base.  See, e.g. 220 ILCS 5/16-108.5(d)(1); (k)(3).  There is 
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no exception to the Act’s requirement that year-end rate base be used.  Thus, the Act requires a 

particular result – that year-end rate base be used in all formula rate calculations.  If the intent of 

the legislature is to use year-end rate base for the ROE collar calculation, then that is what must 

be used.  No amount of Commission discretion can change that result.  The Interim Order 

correctly found that the overall intent of the General Assembly was to use year-end rate base to 

calculate the ROE collar.  Whether the Appellate Decision is right or wrong about the 

Commission’s discretion, the Interim Order cannot change.  Thus, additional briefing on the 

subject is unnecessary. 

Similarly, on the issue of the reconciliation balance and interest calculation, the Interim 

Order found that, “where the Act does intend that adjustments be made to an amount of a 

balance, it has done so specifically.”  (Interim Order at 26.)  The Act specifies adjustments for 

taxes on other items, but does not do so for the reconciliation balance.  Where the legislature 

includes particular language or terms in one section of a statute but omits it in another, it is 

generally presumed the legislature acts intentionally and purposely in the inclusion or exclusion 

of the different terms.  In re J.L., 236 Ill. 2d 329, 341 (2010).  Because the Act does not even 

mention an adjustment to reduce the reconciliation balance by ADIT, the Commission properly 

determined that adoption of the AG’s proposed adjustment would require it to “support an 

interpretation of the Act which reads into it exceptions, limitations, or conditions the legislature 

did not express.”  (Id.)  Such an adjustment would be contrary to law.  Thus, the Commission 

found that the Act foreclosed its discretion on this issue.  Once again, the Act requires a 

particular result: that no adjustments be made to the reconciliation balance.  Again, no amount of 

Commission discretion can change that result because it is mandated by statute.  And again, 
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whether the Appellate Decision is right or wrong about the Commission’s discretion, the Interim 

Order cannot change.  Thus, additional briefing on the subject is unnecessary.   

2. In any event, the Appellate Decision does not apply to the AG’s two issues. 
 

The portion of the Appellate Decision on which the AG relies addresses the question of 

whether to deduct accumulated deferred income taxes (ADIT) from projected plant when setting 

rate base for filing year formula rates.  (AG Mot. at 4-6.)  The Appellate Decision’s findings on 

this subject are not applicable to the AG’s two issues, deducting deferred taxes from the formula 

rate reconciliation balance when calculating reconciliation interest and basing the return on 

equity (ROE) collar calculation on average rate base, because they are wholly different, 

unrelated issues.  

In addressing whether to deduct ADIT from projected plant, the Appellate Decision 

focused on the effect of “[o]mitting ADIT from the rate base calculation” and the “consisten[cy] 

with the common practice of the Commission” of including ADIT in the ratemaking process.  

(Appellate Decision at ¶¶ 39, 40.)  Although the AG’s proposal to deduct deferred taxes from the 

reconciliation balance appears, superficially, to be related because it also deals with deferred 

taxes, the AG’s proposal is distinct from the issue addressed by the Appellate Decision.  First, 

whether to deduct deferred taxes from the reconciliation balance when calculating reconciliation 

interest was not before the court in the Appellate Decision, so the decision has no precedential 

effect on the AG’s issue.  Second, the mechanics of the reconciliation balance are unique to the 

formula ratemaking process under Section 16-108.5 of the Act; this is not an area of 

longstanding ratemaking tradition.  The proposal to deduct deferred taxes from the reconciliation 

balance is a new one, and was not raised before this Docket (and Docket 13-0301).  So there is 

no “common practice” of the Commission on the treatment of reconciliation balances under 
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formula rates with which to identify “consistency,” or lack thereof.  By contrast, there was a past 

practice of the Commission with regard to deduction of ADIT from pro forma plant in historical 

rate cases.  See, e.g., Central Ill. Pub. Svc. Co., et al., Docket Nos. 09-0306 et al. (cons.), Order 

on Rh’g, pp. 26-27 (Nov. 4, 2010).  Finally, the question at issue here, whether to deduct 

deferred taxes from the reconciliation balance when calculating reconciliation interest, is not a 

“rate base” issue.  As a result, the section of the Appellate Decision relied on by the AG has no 

applicability to the AG’s reconciliation balance proposals addressed in the Interim Order. 

The same is true of the proposal to calculate the ROE collar using average rate base: it is 

not a rate base issue, does not have anything to do with deferred taxes, and is a new proposal 

without basis in “Commission practice.”  That proposal also has no relation to the question of 

whether to deduct ADIT from projected plant, the question addressed in the Appellate Decision. 

To the extent the AG believes that the Appellate Court’s statement that the “ratemaking 

process under the Modernization Act is ultimately subject to the Commission's discretion and 

authority to determine whether those rates are just and reasonable in accordance with the 

Commission's practice and law,” (Appellate Decision at ¶ 39), has any bearing on its two 

proposals, that statement is legally flawed and does not provide a basis to revisit the AG’s two 

issues, as discussed below.  

B. The AG relies on an Appellate Decision statement that is legally flawed.  AIC has 
sought reconsideration of that statement and its removal from the decision. 

 
 The AG’s Motion is premised on its interpretation of the following sentence in the 

Appellate Decision: “Although the Modernization Act does not expressly provide for the 

Commission to reduce the rate base by ADIT, the ratemaking process under the Modernization 

Act is ultimately subject to the Commission’s discretion and authority to determine whether 

those rates are just and reasonable in accordance with the Commission’s practice and law.”  
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(Appellate Decision at ¶ 39 (citing 220 ILCS 5/16-108.5(c)(6)).)  This sentence is not supported 

by law, and AIC has therefore requested that it be removed from the Appellate Decision.  (See 

Exhibit A.)  Thus, at the very least, any further briefing in this Docket is premature while AIC’s 

request is pending before the Appellate Court. 

 As discussed above, the Commission is a “creature of the legislature, derives its power 

and authority solely from the statute creating it, and its acts or orders which are beyond the 

purview of the statute are void.”  Commonwealth Edison Co. v. Ill. Comm. Comm’n, 332 Ill. 

App. 3d 1038, 1048 (2d Dist. 2002), quoting City of Chi. v. Ill. Comm. Comm’n, 79 Ill. 2d 213, 

217-18 (1980).  Thus, although the Commission may be granted discretion within statutory 

parameters, it has absolutely no discretion to act outside those parameters.  See People ex rel. 

Hartigan v. Ill. Comm. Comm’n, 148 Ill. 2d 348, 366 (1992).  

The language of the Act does not permit the Commission to exercise general ratemaking 

discretion in the context of a formula rate proceeding.  The Act certainly does not contain any 

provision stating that the “ratemaking process under the Modernization Act is ultimately subject 

to the Commission’s discretion.”  (Appellate Decision at ¶ 39.)  Although the Act repeatedly and 

expressly grants the Commission the power to review the prudence and reasonableness of the 

utility’s costs and expenditures, see, e.g. 220 ILCS 5/16-108.5(c)(1) (authorizing recovery of 

“the utility’s actual costs of delivery services that are prudently incurred and reasonable in 

amount”); 5/16-108.5(d)(1) (authorizing the Commission to “enter upon a hearing concerning the 

prudence and reasonableness of the costs incurred by the utility”), it does not include any 

language implying that the Commission has a general power to revisit the Act’s specific rate-

setting instructions based on its discretionary sense of reasonableness.  Ill. Bell Telephone Co., 
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283 Ill. App. 3d at 208 (“It is impermissible for the Commission to substitute its reasonableness 

standard for the legislature’s absolute standard.”).  

 Moreover, the specific provision of the Act cited by the Appellate Court in support of the 

statement now relied upon by the AG, Section 16-108.5(c)(6), does not grant the Commission 

discretion in setting annual formula rates.  Although Section 16-108.5(c)(6) is nearly 700 words 

long, it does not refer to “discretion,” or to “Commission practice,” nor does it contain the word 

“may,” which typically indicates an exercise of discretion.  In keeping with the overall structure 

of the Act, Section 16-108.5(c)(6) permits the Commission to conduct a review of the 

reasonableness of the utility’s costs, but does not make the formula ratemaking process subject to 

general reasonableness review by the Commission.  220 ILCS 5/16-108.5(c)(6).  Thus, the AG’s 

attempt to revisit the Interim Order on the grounds that the Commission now has some “inherent 

discretion” it did not have before must be rejected.  (AG Mot. at 7.)  

 Finally, the Appellate Court’s statement is in clear derogation of the legislature’s intent in 

creating a formula rate process.  The formula rate “was designed to increase predictability, 

stability and transparency in the ratemaking process,” H.R. 1157 (Ill. 2012), pp. 1-2; S.R. 821 

(Ill. 2012) pp. 1-2, in order to “promote long-term infrastructure investment and to mutually 

benefit the State’s electric utilities and their customers, regulators and investors.”  Ill. Pub. Act. 

097-0616 § 16-108.5(a).  The formula rate law was intended by the legislature to be a departure 

from standard ratemaking practice, which grants the Commission considerable discretion in 

setting utility rates.  The purpose of the departure is to incentivize utility participation in a 

program that requires enormous investment, in exchange for predictability in rate treatment.  But 

if the Commission retains general ratemaking discretion in formula rate cases, utilities that 

choose to participate in formula rates face the same risk as they faced under standard ratemaking.  
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This cannot be what the legislature intended, when it enacted such a detailed, prescriptive Act. 

As such, the Appellate Decision is not a basis to revisit the Interim Order as the AG suggests. 

As indicated, AIC has asked the Appellate Court to reconsider the Appellate Decision to 

address these concerns.  (See Exhibit A.)  Thus, at a minimum, any further briefing in this case 

should await the final disposition of the issue on appeal.  
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