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BRIEF ON EXCEPTIONS OF REACT 

 The Coalition to Request Equitable Allocation of Costs Together ("REACT"),1 by and 

through its attorneys, Quarles & Brady LLP, pursuant to Section 200.830 of the Rules of 

Practice of the Illinois Commerce Commission ("Commission"), respectfully submits this Brief 

on Exceptions to the January 2, 2014 Proposed Order in the above-captioned proceeding 

("Proposed Order") regarding the approval of the Energy Efficiency Plan proposed by the 

Commonwealth Edison Company ("ComEd").  Attachment A to this Brief on Exceptions 

contains Proposed Replacement Language to the Proposed Order.  

I. 

INTRODUCTION / STATEMENT OF THE CASE 

Through the first six years of statutorily mandated electric energy efficiency programs, 

the largest energy users in Northern Illinois have paid tens of millions of dollars to support 

                                                 
 

1  The REACT members for purposes of this Brief on Exceptions include: A. Finkl & 
Sons, Co.; Aux Sable Liquid Products, LP; Charter Dura-Bar (f/k/a Wells Manufacturing, Inc.); 
Flint Hills Resources, LP; FutureMark Paper Group; The Metropolitan Water Reclamation 
District of Greater Chicago; PDV Midwest Refining, LLC (CITGO); and United Airlines, Inc.  
The positions herein do not necessarily represent the positions of any particular member of 
REACT. 
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those programs, but have in large part been unable to access those funds.  The Proposed Order 

appropriately recommends that the Commission approve the modified form of the Large C&I 

Pilot Program (the "Large C&I Pilot Program") as a means to "increase net energy efficiency 

investment for Large C&I customers" and authorizes a post-proceeding, stakeholder-driven 

collaborative process to finalize the implementation details of that program.  (See Proposed 

Order at 75.)  REACT appreciates the Administrative Law Judge's attention to issues associated 

with largest customer access to energy efficiency funds, and applauds the Proposed Order's 

recommendation.2 

While generally applauding the Proposed Order's endorsement of the Large C&I Pilot 

Program, REACT respectfully takes exception to four items.  The first exception relates to a 

detail of the final Large C&I Pilot Program design; the second exception relates to the eligibility 

of customers to participate in the Large C&I Pilot Program; the third exception relates to the 

procedure by which the Large C&I Pilot Program will be finalized; and the fourth exception 

relates to REACT's request for the Commission to address certain legal issues related to an 

electric self-direct pilot program that would enable longer-term investments in larger-scale 

energy efficiency projects.  Finally, REACT requests oral argument regarding those legal issues. 

                                                 
 

2 REACT notes that the discussion of the C&I Pilot Program is contained in a section of 
the Proposed Order entitled: "Electric Self Direct Pilot Large C&I".  (Proposed Order at 66.)  
REACT respectfully requests that this heading be revised to: "Modified Large C&I Pilot 
Program".  Although REACT originally recommended a Self-Direct Pilot Program, the current 
C&I Pilot Program is not clearly a "self-direct" approach, as that term is often understood.  
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II. 

THE MODIFIED FORM OF COMED'S LARGE C&I PILOT PROGRAM 
 

REACT strongly supports the Proposed Order's recommendation that the Commission 

approve the Large C&I Pilot Program.  However, in order to assist with the effectiveness of that 

program, REACT respectfully requests that the Commission clarify the terms of the program 

that is being approved as well as the eligibility of certain ComEd customers and provide some 

necessary guidance regarding the collaborative process in which the implementation details will 

be developed. 

The Proposed Order accurately observes that the Large C&I Pilot Program results from a 

party-driven negotiation that produced a program that has garnered a broad consensus of 

support: 

The Commission notes that a broad consensus has now developed in support of a 
modified Large C&I Pilot Program.  The same can be said for the proposal to iron 
out the implementation details in a collaborative process -- this proposal has broad 
consensus support, and there is no objection from any party to that approach.  
Accordingly, the Commission conditionally approves the modified version of 
ComEd's Large C&I Pilot Program, the framework of which is reflected in 
ComEd/REACT Joint Ex. 1, and directs SAG to engage its collaborative process 
to formulate the implementation details of the program. 

 
(Proposed Order at 75.) 
 

The Proposed Order's endorsement of the Large C&I Pilot Program acknowledges and 

supports efforts by REACT and others to encourage additional large-scale energy efficiency 

investment by the largest customers, which resulted in a negotiated settlement between REACT 

and ComEd.  (See REACT Init. Br. at 11; see also ComEd/REACT Joint Ex. 1.)  The Proposed 

Order's finding on this point is consistent with the clear direction given in the Public Utilities 

Act ("Act") requiring energy efficiency programs to "represent a diverse cross-section of 
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opportunities for customers of all rate classes to participate in the programs".  (220 ILCS 8-

103(f)(5).  See also REACT Init.  Br. at 2.)  The Proposed Order also is supported by the 

unrebutted evidence presented by REACT which demonstrated that the largest electricity 

customers have been unable to effectively and meaningfully participate in energy efficiency 

programs in Northern Illinois. (See generally REACT Exs. 1.0-4.0.)  The Proposed Order 

properly recognizes the "broad consensus" of support for the modified form of the Large C&I 

Pilot Program and the post-proceeding, stakeholder-driven collaborative process to formulate 

the implementation details of the program.  (Proposed Order at 75.  See also REACT Reply Br. 

at 2, 5; REACT Draft Proposed Order at 2.) 

REACT respectfully requests that the Commission modify the Proposed Order slightly, to 
improve the implementation of that Large C&I Pilot Program, clarifying the terms of the 
program that is being approved as well as the eligibility of certain ComEd customers and 
providing structure to the collaborative process.   
 
Exception #1:  The Commission Should Clarify  
The Terms Of The 33% Co-Funding Requirement 

 The Proposed Order properly recommends that the Commission approve the terms of the 

Large C&I Pilot Program that was agreed upon by REACT and ComEd.  (See Proposed Order 

at 75.)  However, there is some ambiguity in the Proposed Order regarding the level of co-

funding that would be required for certain projects. 

 The framework for the Large C&I Pilot Program establishes the following default rule 

for the co-funding of participant projects:  "Participants must co-fund projects at a minimum of 

33% of total project costs."  (ComEd/REACT Joint Ex. 1.)  However, the agreed-upon 

framework also recognizes that, consistent with current practices, in certain limited 

circumstances -- particularly, with respect to operational optimization projects and combined 
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electric and gas incentives -- the requirement that 33% of projects costs be funded by the 

customer is inapplicable:  

However, operational optimization projects may not require any co-funding by 
the participant, which is consistent with the current Smart Ideas programs.  This 
determination will be up to the discretion of ComEd. 
 
**** 
 
Because this program offers primarily electric-only energy savings, it is not being 
offered as a coordinated program.  However, measures that are incentivized by 
both Comed and one or more of the gas companies are flagged as such in our 
application documents (e.g., "Your gas company may offer an additional 
prescriptive or customer rebate for this measure.")  Co-funding from both this 
program and other natural gas programs is permitted, subject to the total 
incentives can not exceed 100% of project cost.  

 
(Id. (emphasis added).)  Accordingly, consistent with the negotiated settlement to which no 

party has objected and which is endorsed by the Proposed Order, the 33% co-funding rule 

would not apply in certain limited circumstances.   

 However, the Proposed Order might be read to suggest that the Large C&I Pilot Program 

should include a 33% co-funding requirement for all energy efficient projects that are part of the 

Large C&I Pilot Program:  

Indeed, the testimony made clear that these customers are already highly 
motivated and raises the concern that the pilot be designed to limit free riders.  
The requirement that 33% of project costs be funded by the customer is a good 
starting point to limit free-riders.  
 
The Commission finds that any Large C&I Pilot must: 1) be cost-effective and 
any measure must pass the TRC … 4) 33% of project must be funded by customer 
… . 

 
(Proposed Order at 75.)  Such an absolute requirement would be inconsistent with the agreed 

upon terms of the Large C&I Pilot Program and would be contrary to the existing ComEd 

energy efficiency programs.  In short, it would inappropriately penalize participants in the pilot 
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program and may discourage or disqualify potential participants.  Such a result would be 

contrary to the stated goals of the pilot. 

Proposed Replacement Language to the Proposed Order on this issue is provided in 

Attachment A to this Brief on Exceptions. 

Exception #2:  The Commission Should Explicitly Find 
That Over-10 MW Customers In The DCEO Portfolio Are 
Eligible To Participate In The Modified Form Of The Large C&I Pilot Program  
 

In the instant proceeding, REACT advocated that the ComEd pilot program for the 

largest energy users approved by the Commission "should be available to customers whose 

energy efficiency measures are managed by DCEO."  (REACT Ex. 1.0 at 34:737-39.  See also 

REACT Ex. 3.0 at 21:439-441.)  Likewise, in the DCEO Energy Efficiency Plan proceeding 

(ICC Docket No. 13-0499), REACT also advocated for this outcome, to ensure equal treatment 

of customers under the ComEd and DCEO programs.  (See ICC Docket No. 13-0499, REACT 

Ex. 1.0 at 5:105-09, 6:118-20, 17:378-82, 18:393-94; REACT Ex. 2.0 at 10:209-10.)  The 

Proposed Order in the DCEO Energy Efficiency Plan proceeding did not specifically 

recommend a ruling on this issue; rather, that Proposed Order suggested that it would be more 

appropriate to address the issue in the instant proceeding: 

ComEd has proposed a pilot for large electric customers in Docket 13-0495.  The 
specifics of that pilot are addressed in that docket. 
 

(ICC Docket No. 13-0499, Dec. 23, 2013 Proposed Order at 45.)  The Proposed Order in the 

instant proceeding does not address this issue.  

The Large C&I Pilot Program Framework document to which ComEd and REACT 

agreed, and to which no party objected, indicates in the "Target Market" description that: "This 

program is designed for a limited number of the largest electric C&I customers in the ComEd 
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service territory."  (ComEd/REACT Joint Ex. 1.)  Accordingly, REACT respectfully requests 

that the Proposed Order in the instant proceeding clarify that all large energy users that 

otherwise meet the criteria for participation in the Large C&I Pilot Program may participate in 

that program, regardless of whether such customers are generally part of the ComEd or DCEO 

energy efficiency portfolios. Proposed Replacement Language to the Proposed Order on this 

issue is provided in Attachment A to this Brief on Exceptions. 

Exception #3:  The Commission Should Specifically Direct A 45-Day Deadline For  
The Post-Proceeding, Stakeholder-Driven Collaborative Process To Formulate  
The Implementation Details Of The Modified Form Of The Large C&I Pilot Program  
 

In this docket, REACT requested that, in the context of approving the Large C&I Pilot 

Program, the Commission direct stakeholders to engage in a post-proceeding collaborative 

process to formulate the implementation details of the program.  (See REACT Init. Br. at 3, 12.)  

ComEd indicated that it supports that collaborative process as well, and agreed to work with 

REACT and other stakeholders during that process.  (See ComEd/REACT Joint Ex. 2).)  Other 

parties who commented on the program also support that approach, and no party has objected to 

such a post-proceeding collaborative.  (See AG Reply Br. at 15-16; NRDC Reply Br. at 17-22; 

ELPC Reply Br. at 1 n.1; IIEC Reply Br. at 3; Staff Reply Br. generally; CUB/City of Chicago 

Reply Br. generally; MCA Reply Br. generally.)  The Proposed Order appropriately endorses 

that collaborative effort: 

Accordingly, the Commission conditionally approves the modified version of 
ComEd's Large C&I Pilot Program, the framework of which is reflected in 
ComEd/REACT Joint Ex. 1, and directs SAG to engage its collaborative process 
to formulate the implementation details of the program. 
 

(Proposed Order at 75 (emphasis added).) 
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REACT has explained that it always has been willing to engage with stakeholders at any 

stage of the energy efficiency portfolio planning and approval process to craft pilot programs 

that will allow the largest customers to fully and easily participate in the utility energy 

efficiency programs.  (See REACT Reply Br. at 7.)  Accordingly, REACT looks forward to 

working with all parties that have expressed an interest in the Large C&I Pilot Program.  

However, REACT respectfully requests that the Commission establish a 45-day deadline for 

REACT, ComEd, and other stakeholders to formulate the implementation details of the Large 

C&I Pilot Program. 

A 45-day period will allow for prompt finalization and filing of the "pilot specifics" in 

this docket, as required by the Proposed Order.  (Proposed Order at 75.)  While REACT has no 

doubt that ComEd and other stakeholders have a genuine, aligned interest in the prompt 

implementation of the Large C&I Pilot, a specific deadline will appropriately provide the 

stakeholders with direction and incentive to finalize program details in advance of June 1, 2014 

-- the first day of ComEd's Plan Year 7.  This will ensure that ComEd has ample time for any 

necessary administrative changes and allow for the program to proceed expeditiously within the 

three-year time frame envision in the Proposed Order.  (See id.)  As REACT witness Mr. 

Bradley O. Fults explained, the largest energy users oftentimes need much longer lead-times in 

order to implement meaningful energy efficiency projects; it would be counterproductive to 

unnecessarily take time away from actual project development.  (See REACT Ex. 1.0 at 22:466-

23:485.) 

Also with respect to the collaborative process, the Proposed Order refers to "consensus 

at SAG" in connection with the approval of the program: 
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Because there is a possibility that the final pilot will be different after 
collaboration at SAG, the Commission orders that the pilot specifics be filed in 
this docket.  If the final pilot is based on a consensus at SAG and it complies with 
the following specifications, the pilot can be filed and no further action will be 
required.   
 

(Proposed Order at 75.)   

The term "consensus" is somewhat ambiguous in the context of the SAG.  REACT 

assumes that the Proposed Order does not mean by "consensus" that there must be absolute 

uniform approval of all parties.  For example, the Proposed Order recognizes that there is a 

"broad consensus" in favor of the Large C&I Pilot Program, even though there is not 

affirmative, unanimous support for that program in this proceeding at this point.  Rather there is 

a general agreement among most parties.  A similar general agreement would be the appropriate 

standard for moving forward with implementation of the Large C&I Pilot Program, and appears 

to be what the Proposed Order is driving at, but it would be helpful for the Commission to 

clarify that point. 

ComEd originally addressed this issue of "general agreement" versus "unanimity" in the 

context of the approval of Net-to-Gross values, it could be unworkable and unduly burdensome 

to require unanimous agreement at the SAG.  (See ComEd Init. Br. at 70-77.)  For example, 

prior to mandating absolute consensus on any given item before the SAG, the Commission 

would first need to determine whether all SAG meeting attendees meeting are entitled to a vote.  

If the answer to that question is in the negative, the Commission would need to determine which 

entities are entitled to a vote at the SAG.  Further, the Commission historically has rejected 

proposals to transform the role of the SAG from an advisory body to a decision-making body.  

(See ComEd Init. Br. at 72, citing In re Ameren, ICC Docket No. 10-0568, Order (Dec. 21, 
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2010) at 86 (“The Commission finds that extending decision-making authority to the SAG is not 

appropriate at this time.”))  For these reasons, REACT requests that the Commission clarify that 

the post-proceeding, stakeholder-driven collaborative process at the SAG to develop the 

implementation details of the Large C&I Pilot Program requires general agreement, rather than 

unanimous consent, among SAG participants.   

In summary, REACT respectfully requests that the Commission specifically direct that 

the collaborative process for finalizing implementation details of the Large C&I Pilot Program 

(1) begin immediately and be completed in 45 days after issuance of the Final Order; and 

(2) require general agreement, rather than unanimous consent, among participants regarding 

implementation details.  Proposed Replacement Language to the Proposed Order on these issues 

is provided in Attachment A to this Brief on Exceptions. 

III. 

EXCEPTION #4:  THE COMMISSION SHOULD  
FIND THAT A SELF-DIRECT PROGRAM THAT  

ENABLES LONGER-TERM ENERGY EFFICIENCY PROJECTS IS  
AUTHORIZED UNDER SECTION 8-103 OF THE PUBLIC UTILITIES ACT 

 
REACT continues to believe that, within the context of the instant proceeding, it would 

be helpful to the energy efficiency planning process if the Commission were to evaluate and 

provide guidance regarding the legal issues associated with a self-direct program that allows for 

funding beyond the current three-year planning process.  This self-direct issue is important 

because multiple parties support the concept of a self-direct approach as a potentially effective 

strategy in encouraging large customer deployment of substantial long-term energy efficiency 

projects.  (See REACT Init. Br. at 13, citing REACT Exs. 1.0, 2.0, 3.0, 4.0; see also REACT 

Cross Ex. 1.0 (Midwest Cogeneration Association); REACT Cross Ex. 3.0 (NRDC); REACT 
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Cross Ex. 16.0 (AG).)  Likewise, multiple parties support a self-direct structure that would 

permit the accumulation of funds for a period in excess of three years.  (See REACT Init. Br. at 

13, citing REACT Exs. 1.0, 2.0, 3.0, 4.0; see also REACT Cross Ex. 3.0 (NRDC); REACT 

Cross Ex. 16.0 (AG).) 

To enable additional participation by the largest energy users in ComEd's energy 

efficiency portfolio, REACT originally introduced the concept of an "Electric Self Direct Pilot 

Program" in the SAG, and subsequently presented testimony in this proceeding requesting 

approval of that program.  (See REACT Ex. 1.0 at 32:712-14.)  Following settlement 

discussions, an agreement was reached between REACT and ComEd resulting in the modified 

form of the Large C&I Pilot Program.  (See ComEd/REACT Joint Ex. 1.)  As a result, REACT 

is no longer requesting approval of the Electric Self Direct Pilot Program, but rather has joined 

with ComEd and others in requesting that the Commission approve the modified Large C&I 

Pilot Program.  Nevertheless, given that energy efficiency implementation under Section 8-103 

of the Act evolves over time as experience is accumulated, REACT addressed certain "legal 

issues" that were alluded to by other parties in response to REACT's originally proposed 

Electric Self-Direct Pilot Program, to allow various solutions to be considered by the 

Commission and stakeholders in the analysis of future programs.  (See REACT Init. Br. at 12-

20; REACT Reply Br. at 15-27.)  Unfortunately, the Proposed Order suggests that the 

Commission decline to issue a ruling with respect to the self-direct concept:  

As to REACT’s request that the Commission rule on its original [Electric Self 
Direct Pilot Program] proposal, the Commission declines to rule on a withdrawn 
proposal. 
 

(Proposed Order at 76.) 
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The concept of a longer-term self-direct program will no doubt continue to receive 

attention at the SAG in future years as part of the planning process for the next ComEd three-

year energy efficiency plan.  This is entirely appropriate, as the SAG can serve as an effective 

venue to explore and develop solutions to increase energy efficiency deployment.  Indeed, the 

Proposed Order repeatedly endorses the SAG process as an appropriate venue for such 

discussions.  (See, e.g., Proposed Order at 56, 75, 77-78.)  However, without Commission 

direction, it appears likely that potential legal issues related to such a self-direct program will be 

a significant impediment to interested parties further developing this concept at the SAG.  In 

this proceeding, no fewer than six parties have weighed in on whether an electric self-direct 

pilot program is authorized under Section 8-103 of the Act, and all have expressed different 

interpretations of that statute.  (See REACT Init. Br. at 12-20; REACT Reply Br. at 15-27; 

ComEd Init. Br. at 57-65; REACT Cross Ex. 16.0 (AG Response to REACT Data Request 

1.01); AG Init. Br. at 25-31; AG Reply Br. at 15-17; NRDC Init. Br. at 25-26; NRDC Reply Br. 

at 18 n. 6; IIEC Reply Br. at 2; ELPC Reply Br. at 1 n. 1.)  Given this situation, REACT 

respectfully requests that the Commission issue a ruling in this docket regarding its authority to 

approve such a program. 

 Two basic issues were raised with respect to the legal adequacy of the REACT Self-

Direct Pilot Program: 

1. Whether any "self-direct" program is permitted under Section 8-103 of the Act; 

and 

2. Whether a self-direct program that allows the accumulation and spending of funds 

beyond a three-year period is permitted by Section 8-103 of the Act. 
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As REACT explained in detail in its Initial and Reply Briefs, nothing in Section 8-103 

prohibits a self-direct program or a self-direct structure that allows funds to be accumulated and 

spent beyond the three-year planning period.  (See REACT Init. Br. at 12-20; REACT Reply Br. 

at 15-27.)  In the interest of brevity, REACT incorporates that discussion herein by reference.  

REACT also notes that the Proposed Order properly acknowledges that "nothing specifically 

requires that funds be spent within the 3 year plan period . . .."  (Proposed Order at 75.)  That 

finding is, essentially, the lynchpin of REACT's larger argument regarding the legality of a self-

direct program.  (See REACT Init. Br. at 12-20; REACT Reply Br. at 15-27.)  Given that the 

Proposed Order raises and reaches a conclusion on that issue, it would be appropriate to follow 

that finding through to its logical conclusion, and include a finding that nothing in Section 8-

103 precludes an electric self-direct program or prevents the accumulation and spending of 

funds beyond a three-year period.   

While the Proposed Order acknowledges the three-year period, it does so because the 

three-year period fits ComEd's current administrative practices.  (See Proposed Order at 75.)  

However, as REACT explained in its briefs, administrative convenience or past practice is not a 

legal basis to preclude a self-direct program or the use of time periods different from those 

currently used.  (See REACT Init. Br. at 17-19; REACT Reply Br. 18, 24.)  It would be helpful 

for the Commission to clearly articulate its authority to approve an electric self-direct program 

that allows for the accumulation and spending of funds beyond a three-year period, so that the 

SAG can focus upon evaluating the potential costs and benefits of such a program, rather than 

being distracted by legal arguments that the Commission rejects. 
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Accordingly, REACT respectfully requests that the Commission issue a ruling on this 

issue in this docket.  Proposed Replacement Language to the Proposed Order on this issue is 

provided in Attachment A to this Brief on Exceptions. 

IV. 

ORAL ARGUMENT REQUEST 

As discussed above, although REACT no longer is advocating for its original Electric 

Self-Direct Pilot Program proposal, in order to facilitate future program development, REACT 

requests that the Commission clarify that the legal structure of the Self-Direct Pilot Program 

that was proposed by REACT is permitted under Section 8-103 of the Act.  Multiple parties to 

this proceeding, including REACT, NRDC, IIEC, and the Midwest Cogeneration Association, 

recognized the self-direct approach as a potentially effective strategy in encouraging large 

customer deployment of substantial long-term energy efficiency projects.  (See generally 

REACT Exs. 1.0-4.0; see also REACT Cross Ex. 3.0 (NRDC Response to REACT Data 

Request 1.01 to NRDC); IIEC Ex. 1.0 at 4:69-10:199.)  Further, it would be helpful to the 

energy efficiency planning process for the Commission to evaluate and provide guidance 

regarding the legal debate occurring in this docket regarding the self-direct concept.  The issue 

represents a basic question of what the Act permits or precludes, and it is clear that there is a 

fundamental disagreement between certain parties on this legal question.  Oral argument on this 

topic would allow the Commission to explore this important issue and give the parties the 

opportunity to more fully explain their viewpoints for the Commission's benefit.  Accordingly, 

pursuant to Section 200.850 of the Commission's Rules of Practice, REACT respectfully 

requests oral argument with respect to the legal issues related to a self-direct program, as 
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addressed in REACT's Initial Brief and Reply Brief and Section III of the instant Brief on 

Exceptions. 

V. 
 

CONCLUSION 

For the reasons stated herein, and in REACT's other submissions in the instant 

proceeding, REACT respectfully requests that the Commission: 

• Impose a 45-day deadline for the post-proceeding, stakeholder-driven collaborative 
process to formulate the implementation details of the modified Large C&I Pilot 
Program; and 

• Clarify that over-10 MW customers that are in the DCEO portfolio are eligible to 
participate in the modified Large C&I Pilot Program; and 

• Recognize that the 33% Co-Funding Requirement should not apply to a certain number 
of limited projects, consistent with the settlement reached by REACT and ComEd; and 

• Hold oral argument and rule on disputes legal issues related to an electric self-direct 
pilot program that would enable longer-term investments in larger-scale energy 
efficiency projects.  
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Respectfully submitted, 

THE COALITION TO REQUEST EQUITABLE 
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