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Commonwealth Edison Company (“ComEd”), under Section 10-111 of the Public 

Utilities Act (“the Act”), 220 ILCS 5/10-111, 83 Ill. Admin. Code § 200.830, and the order of 

the Administrative Law Judge (“ALJ”), submits this Brief on Exceptions (“BOE”) to the ALJ’s 

Proposed Order (“Proposed Order” or “PO”) concerning the Illinois Commerce Commission’s 

(“Commission” or “ICC”) approval of ComEd’s 2014 – 2016 Energy Efficiency and Demand 

Response Plan (“Plan 3”).  Pursuant to Section 200.830 of the Rules of Practice of the 

Commission, 83 Ill. Admin. Code § 200.830, suggested replacement language for the Proposed 

Order is provided in legislative format in the attached Appendix A. 

I. INTRODUCTION 

ComEd appreciates the Proposed Order’s comprehensive treatment of the dozens of 

proposals made by the many participants in this docket, especially when considered in light of 

the extraordinarily compressed timeframes and intervening holidays.  In particular, ComEd 

agrees with the Proposed Order’s overarching conclusions that the statutory energy savings goals 

must be modified due to the severely constricted budgets and that a modified net-to-gross 

(“NTG”) framework should be adopted that provides certainty by March 1 of each year 

regarding the values to be applied in the next plan year.  To further narrow the issues, ComEd 

does not take exception to the Proposed Order’s rejection of the 5% risk adjustment, provided 

that the uncontested compact fluorescent light bulb (“CFL”) savings adjustment is incorporated, 

and further accepts the Proposed Order’s modification to ComEd’s NTG framework that 

provides the Stakeholder Advisory Group (“SAG”) with an opportunity to first reach consensus 

on values prior to March 1.   

Even so, as discussed further below, ComEd takes exception to certain of the Proposed 

Order’s conclusions, the most concerning of which would fundamentally alter portfolio 



 

2 

administration and operation as it has been conducted over the past six years.  Indeed, ComEd 

believes the Proposed Order may not have intended that its conclusions would have such a 

drastic impact.  For example, the Proposed Order’s conclusion on page 66 speaks favorably of 

the flexibility granted to ComEd over the past six years to add or remove programs to quickly 

respond to market changes.  PO at 66.  Yet, the Proposed Order’s conclusion on page 56 appears 

to impose requirements that would severely curtail ComEd’s ability to manage its portfolio by 

requiring that “modifications [] requir[ing] a 20% budget shift be brought to SAG as well as 

reported to and approved by the Commission.”  PO at 56.  Given the relatively short three-year 

Plan periods and annual Plan years therein, ComEd cautions that the specter of litigated dockets 

to approve changes will discourage innovation and, if a change is proposed and litigated, will 

increase the costs of administering the portfolio.  These expenditures – of both time and money – 

will come at the expense of maximizing energy savings.  Moreover, it is unclear whether this 

new requirement would apply only to existing programs or would also extend to proposals to add 

or discontinue a program.  Finally, the Proposed Order further lacks clarity regarding to which 

“budget” or “budgets” the requirement refers. 

Equally vague are the unidentified reporting requirements tentatively adopted by the 

Proposed Order, which are not articulated and raise serious notice and due process concerns. 

ComEd and the Natural Resources Defense Council (“NRDC”) opposed Commission Staff’s 

(“Staff”) myriad reporting requirements throughout this docket because they were unnecessary in 

light of the existing reporting structure, ill-formed, vague and unduly burdensome, and the 

Proposed Order admits as much when it notes that it “find[s] Staff’s proposal slightly unclear.”  

PO at 56.  Yet, the Proposed Order attempts to adopt some undefined amount of these reporting 

requirements – at one point referring to the adoption of “many” of them – by directing that Staff 
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should provide in its Brief on Exceptions “a list of its new reporting recommendations and the 

frequency that it proposes each item be reported.”  PO at 56.  As a result, no party can take 

exception to the Proposed Order with any specificity because the reporting requirements are not 

even identified in the Proposed Order.  In other words, neither the parties nor the ALJ were 

provided with the evidence required to evaluate, much less reach a conclusion regarding, Staff’s 

reporting requirements.  Staff’s failure to clearly define the reporting requirements cannot now 

be cured in its Brief on Exceptions, as the Proposed Order suggests.  To permit this indulgence 

would be a violation of fundamental notice and due process considerations – especially in this 

case where no Reply Brief on Exceptions is provided.  The Commission should reject this highly 

unusual and unlawful conclusion, which is not based on substantial evidence. 

Finally, as discussed further below, ComEd takes exception to certain of the Proposed 

Order’s conclusions to the extent they require clarification, are vague, or are based on an 

incorrect factual or legal assumption.  These include, inter alia, adoption of the proposed voltage 

optimization study – which parties agree is unrelated to energy efficiency – under an entirely 

separate statutory framework and the unsupported Illinois Energy Efficiency Policy Manual.   

II. ENERGY EFFICIENCY GOALS 

A. Exception 1:  Savings Goals 

As explained more fully below, ComEd takes exception to the Proposed Order’s adoption 

of NRDC’s proposal to increase the modified energy savings goals by 25,000 megawatt-hours 

(“MWhs”) per year.  In addition, and in any event, ComEd further proposes that the Proposed 

Order clarify and identify the exact modified energy savings goals for each of Plan Years 7 

through 9. 
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1. The Proposed Order incorrectly adopts NRDC’s adjustments. 

Consistent with Staff and intervenor testimony and briefing in this docket, the Proposed 

Order correctly concludes that the statutory energy savings goals for Plan Years 7 through 9 

must be modified downward because the statutory budgets have not increased since Plan Year 4 

to meet the increasing goals.  While the Proposed Order declines to adopt a variety of 

unsupported proposals attempting to increase the proposed modified savings goals, it accepts 

proposals by NRDC to increase the proposed modified goals by 25,000 MWhs each year and to 

reduce the customer education budget to further fund the Appliance Recycling and Commerical 

and Industrial (“C&I”) Incentives programs.  For the reasons set forth below, ComEd takes 

exception to these conclusions. 

First, with respect to the Proposed Order’s rationale for increasing the proposed modified 

goals by 25,000 MWhs per year, the Proposed Order only notes that “the Commission agrees 

with NRDC that ComEd’s assumed increased costs for C&I measures is excessive and 

unexplained.”  PO at 37.  Notably, NRDC never submitted evidence regarding the basis for its 

“excessive” determination, and it is unclear why the increased costs are characterized as 

“unexplained.”  To the contrary, ComEd served roughly seven gigabytes of data on NRDC and 

the other parties demonstrating all of the assumptions underlying the Plan, including the C&I 

Incentives program.  ComEd Init. Br. at 16.  No party took issue with any of these values or 

proposed substitute values that they claimed were more reasonable.  Moreover, ComEd provided 

substantive and specific explanations regarding why the costs were increasing for the C&I 

Incentives program, including the following record evidence: 

 Standard measure migration to the Business Instant Lighting Discounts (“BILD”) 

program.  A number of Standard measures have migrated to the BILD program 
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since the launch of BILD in PY4.  Moving energy-efficient lamps to BILD from 

Standard has made it easier for commercial and industrial customers to purchase 

the lamps, but has reduced gross energy savings attributable specifically to the 

Standard program.  However, when projected Standard and BILD savings are 

combined, they show an overall increase in gross and net savings. 

 Migration of multi-family savings from the Standard program to the Multi-Family 

Comprehensive Energy Efficiency Program (“MCEEP”).  MCEEP, launched in 

PY6, offers special incentives to multi-family building owners and tenants, 

including incentives for energy efficiency improvements in shared spaces 

(lobbies, hallways, laundry areas, fitness centers, etc.), which were previously 

handled by the Standard program.  As a result, ComEd expects to see a reduction 

in Standard energy savings from this particular market segment. 

 Expansion of the Small Business Energy Savings (“SBES”) program.  The 

significant expansion of SBES, which began in PY6, is projected to reduce the 

participation of small businesses in the Standard program.  This is due both to 

increased marketing of the SBES program (which offers richer incentives than 

Standard for the most common improvements) and a broader definition of which 

businesses are eligible to participate in SBES. 

 Eventual loss of ability to count T12 replacement/retrofit savings.  In ComEd’s 

Ex. 1.0, Appendix F, the ComEd Commercial and Industrial Saturation/End Use, 

Market Penetration & Behavioral Study (May 2013) determined that 66 percent 

of ComEd’s commercial and industrial customers have one or more T12 linear 

fluorescent light fixtures.  ComEd’s understanding is that the Illinois TRM 



 

6 

currently states that T12 retrofit/replacement savings cannot be counted after 

12/31/15.  If that is the case, ComEd believes it is unlikely that all T12s will be 

eliminated from our service territory by that date.  T12 replacements/retrofits are 

a popular project type in the Standard program, and the inability to capture energy 

savings from these projects before T12s are depleted in the market will negatively 

impact the Standard program’s gross energy savings.  

NRDC Cross Ex. 1, ComEd Data Request Response to NRDC 5.05.  Further, “[b]ecause of the 

factors described above, ComEd anticipates that it will need to increase marketing, outreach and 

bonus offerings to meet projected C&I Incentives program energy savings goals. This will 

translate to a higher cost per kWh overall.”  Id.  The Proposed Order ignores this evidence, but, 

when properly considered, the evidence requires that the Proposed Order be revised to reject this 

proposal. 

 Second, ComEd takes exception to the Proposed Order’s conclusion that the customer 

education and outreach budget should be reduced to a level similar to that actually spent in prior 

years, and that these funds be shifted to the Appliance Recycling program and C&I Incentives 

program because of “unexplained” lower participation rates in these programs.  As an initial 

matter, it has never been more important to increase and enhance the education and outreach 

component of the portfolio, especially as ComEd looks for new and creative approaches to 

encourage participation and increase kilowatt-hour (“kWh”) savings within the budget 

constraints.  Brandt Reb., ComEd Ex. 3.0, 20:443-446.  To this end, ComEd set forth in Plan 3 

and testimony its Customer Engagement Process model, which provides the platform for 

aggressive education and outreach efforts during Plan 3.  ComEd Ex. 1.0 at 87-88; Brandt Reb., 

ComEd Ex. 3.0, 20:439-21:456.  For example, as explained further in Section II.G.3 infra, 
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ComEd is proposing additional investment in its messaging and awareness strategy to 

incorporate the findings of the waste energy analyses.  Id. at 89-90.  Notably, these expanded 

education and outreach efforts are estimated to cost less than $17 million over Plan Years 7 

through 9, which is only 3.5% of the total portfolio budget of $475,100,000.  ComEd believes 

this very modest expenditure of portfolio funds is imperative and reasonable.1  See ComEd Ex. 

1.0 at 26-27. 

 Moreover, even if the Commission were to reduce this crucial budget, there is no 

evidence that shifting funds to the C&I Incentives and Appliance Recycling programs will 

generate additional kWh savings.  As detailed above, ComEd has fully explained the challenges 

facing the C&I Incentives program.  Further, ComEd witness Mr. Brandt testified that past 

experience indicates that ComEd is funding the C&I programs at the correct level for the current 

program designs – during each of the last several years, the budgets for these programs have 

covered the costs of the qualifying projects that were submitted, and even left some excess 

funding.  Id., 11:244-12:248.  With respect to the Appliance Recycling program, ComEd 

provided specific evidence identifying the challenges facing the program and its participation 

rates.  For example, ComEd noted: 

The planning effort for Plan 3 includes a base reward amount (incentive) of 
$50 for each refrigerator and freezer for most of each Plan year. This is 
consistent with Plans 1 and 2. However, in PY5, ComEd offered a $35 
incentive for most of the year and used the $50 incentive during only a portion 
of the year to help drive customer participation and meet our collection goal. 
For Plan 3, ComEd has included a $75 incentive for a portion of each Plan 
year that will be used only if deemed necessary to help drive customer 
participation and meet the program collection goal. ComEd also factored in an 
increase in implementation costs during Plan 3 to ensure all required services 
(e.g., scheduling, collection, de-manufacturing, etc.) are adequately covered. 

                                                 
1  To increase transparency regarding the customer education and outreach efforts, ComEd would be 
willing to report on the status of these efforts in the quarterly reports distributed to the SAG and filed with 
the Commission. 
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NRDC Cross Ex. 1, ComEd Data Request Response to NRDC 5.05.  In addition, ComEd witness 

Mr. Brandt specifically testified that shifting additional funding to the Appliance Recycling 

program would not necessarily produce additional kWh savings:  “…ComEd believes this 

program is now the biggest of its type in the country.  Again, working with our implementation 

contractor, we believe we have maxed out the kWh savings from this program on an annual 

basis.  To increase the savings, ComEd would likely need to dramatically increase the customer 

incentive payment, which would significantly alter the entire cost of the program.”  Brandt Reb., 

ComEd Ex. 3.0, 10:210-214.  In sum, there is no evidence that shifting customer education and 

outreach funds to these programs will produce additional kWh savings. 

 For these reasons, the Proposed Order should be revised to reject NRDC’s proposals. 

2. The Proposed Order should be revised to identify the specific energy 
savings goals for Plan Years 7 through 9. 
 

Given the importance of the modified energy savings goals and attendant penalty for a 

failure to achieve the goals, ComEd recommends that the Proposed Order be revised to 

specifically identify each modified energy savings goal for Plan Years 7 through 9.  To that end, 

ComEd has set forth below two alternatives, each of which includes a table setting forth the 

calculation of each Plan Year’s energy savings goal. 

Alternative 1 – ComEd’s Proposed Revised Modified Goals.  As further explained in 

Section II.B of this Brief on Exceptions, ComEd accepts the Proposed Order’s conclusion 

regarding the removal of the 5% risk adjustment, provided that its modified savings goals are 

adjusted to correct the uncontested error in the DSMore model identified by Mr. Brandt in 

rebuttal testimony.  The following table shows how the original modified energy savings goals 

would need to be adjusted if the 5% risk factor is eliminated and the error resulting from the 

software bug is corrected. 
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PY7 PY8 PY9 Total 
ComEd’s Original Proposed 
Goals 
(ComEd Ex. 1.0 at Table 4) 535,500

 
522,750 

  
498,000  

 
1,556,207

Removal of 5% Risk Adjustment
(ComEd Ex. 1.0, Table 3 (ComEd 
projected) – Table 4 (ComEd modified 
goals)) 

 
30,093 

 
25,914 

  
25,856          81,893 

Addition for DSMore 
Residential Lighting Error 
(ComEd Reply Br. at 14)                -

 
(5,514)

  
(7,872)  

 
(13,386) 

ComEd’s Revised Proposed 
Goals 

 
565,593 

 
548,664 

  
523,856  

 
1,638,113 

 

Alternative 2 – Calculation of Proposed Order’s Modified Goals or Variations Thereof.  

In the event the Commission adopts the Proposed Order in whole or in part, ComEd has set forth 

below the components of the Proposed Order’s modified energy savings goals for each of Plan 

Years 7 through 9, as well as the adjustment to correct the error in the DSMore model. 

PY7 PY8 PY9 Total 
ComEd’s Original Proposed 
Goals 
(ComEd Ex. 1.0 at Table 4) 535,500

 
522,750 

  
498,000  

 
1,556,207

Removal of 5% Risk Adjustment
(ComEd Ex. 1.0, Table 3 (ComEd 
projected) – Table 4 (ComEd modified 
goals)) 

 
30,093 

 
25,914 

  
25,856          81,893 

Addition for DSMore 
Residential Lighting Error 
(ComEd Reply Br. at 14)                -

 
(5,514)

  
(7,872)  

 
(13,386) 

NRDC C&I Adjustment 
(NRDC Ex. 1.0 at Table 3) 25,000 25,000 25,000 75,000
AG CFL Carryover Adjustment 
(AG Ex. 1.0C at fns 9 & 10) 83,468 14,167 (18,636) 78,999

 

B. Exception 2:  5% Risk Adjustment 

ComEd appreciates that the Proposed Order has adopted certain proposals to increase 

certainty and reduce evaluation risk – namely through the adoption of ComEd’s proposed NTG 

framework (with modification).  In light of this and to narrow the issues before the Commission, 
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ComEd accepts the Proposed Order’s conclusion declining to adopt the 5% risk adjustment, 

provided that the modified goals are adjusted to account for the error identified in the DSMore 

analysis.   

As ComEd explained in its rebuttal testimony and briefing, the 5% risk adjustment 

covered, inter alia, an error in the DSMore cost-effectiveness model.  Following the filing of 

Plan 3, ComEd identified a software “bug” in the model that produced a calculation error based 

on misstated incremental energy savings in certain circumstances.  This error caused the PY8 

and PY9 savings for ComEd’s Residential Lighting program to be overstated by 5,514,020 kWh 

and 7,872,285 kWh, respectively.  ComEd Rep. Br. at 14; Brandt Reb., ComEd Ex. 3.0, 35:796-

804.  Importantly, no party disputes these amounts.  While ComEd stated in testimony and its 

Initial Brief that it could absorb this risk if the 5% adjustment were adopted, it cannot do so 

without such protection.  The following table shows how the goals need to be adjusted to account 

for the correction of the DSMore software bug: 

PY7 PY8 PY9 Total 
ComEd’s Original Proposed 
Goals 
(ComEd Ex. 1.0 at Table 4) 535,500

 
522,750 

  
498,000  

 
1,556,207

Removal of 5% Risk Adjustment
(ComEd Ex. 1.0, Table 3 (ComEd 
projected) – Table 4 (ComEd modified 
goals)) 

 
30,093 

 
25,914 

  
25,856          81,893 

Addition for DSMore 
Residential Lighting Error 
(ComEd Reply Br. at 14)                -

 
(5,514)

  
(7,872)  

 
(13,386) 

ComEd’s Revised Proposed 
Goals 

 
565,593 

 
548,664 

  
523,856  

 
1,638,113 

 

C. Exception 3:  CFL Carryover 

ComEd takes exception to the Proposed Order’s adoption of the Attorney General’s 

(“AG”) CFL Carryover adjustment because it appears to be based on an incorrect factual 
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assumption.  Specifically, the Proposed Order accepts the AG’s proposal to increase ComEd’s 

Plan 3 energy savings goals by a total of 78,999 MWh, which is based on AG witness Mr. 

Mosenthal’s speculation regarding the future CFL Carryover values to be set by the Technical 

Reference Manuals (“TRM”) applicable to Plan Years 7 through 9.  The current TRM (Version 

2.0) is applicable to Plan Year 5.  Although the final TRM values will almost certainly differ 

from those proposed by the AG at this early date, the Proposed Order concludes that the AG’s 

“approach keeps the CFL estimates consistent for both planning and evaluation purposes.”  PO at 

44.  Yet, it is unclear what “consistency” is purportedly being maintained.  The Plan Year 5 CFL 

Carryover values will differ from the Plan Year 7 CFL Carryover values for the very reasons 

identified by the Proposed Order.  Id..  As such, any goal to maintain consistency between Plan 

Year 5 evaluation values and Plan Year 7 planning values is not well founded. 

In lieu of speculation and a wrongly placed goal of consistency, ComEd accounted for 

CFL Carryover in Plan 3 – for planning purposes – by simply assuming all CFLs are installed in 

the year they are purchased.  ComEd Rep. Br. at 12; Brandt Reb., ComEd Ex. 3.0, 16:353-355.  

While it is true that the Commission has a choice between two methodologies, ComEd urges the 

Commission to adopt its simple and transparent planning methodology rather than engage in 

speculation and approve CFL Carryover amounts that will ultimately be superseded by the 

TRMs approved for Plans Years 7 through 9.  

D. Exception 4:  Banking 

ComEd takes exception to the Proposed Order’s conclusion that inter-plan banking 

(carrying over banked savings from a prior plan to a future plan) is prohibited for Plan 3.  The 

thrust of the Proposed Order’s rationale appears to be based on the need to modify the energy 

savings goals – “[t]he Commission can say without hesitation, however, that banking of savings 
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is inappropriate where a drastic reduction of the statutory goal is being approved.”  PO at 49.  Put 

another way, the Proposed Order now ignores the important policy objectives articulated by the 

Commission in its past orders based upon the statutorily-created need to reduce the energy 

savings goals.  For example, the Proposed Order entirely ignores the Commission’s prior 

observations that “[b]anked savings represent an important means for ComEd to achieve its 

savings goals effectively and efficiently by encouraging the steady flow of programs in the 

marketplace and ensuring that retail customers’ investments in energy efficiency are not 

wasted.”  Commonwealth Edison Co., ICC Docket No. 10-0570, Order (“Plan 2 Order”) (Dec. 

21, 2010) at 53 (emphasis added).  The undisputed fact that the General Assembly has decided 

not to increase the budgets to fund the increasing energy savings goals is not a reason to now 

discourage the steady flow of programs in the marketplace and discard customers’ investment in 

energy efficiency.  The statute permits the goals to be set at the amounts prescribed in Section 8-

103 or at modified levels based on the constrained budgets.  Regardless of which option is 

approved, the policies underlying banking apply with equal force. 

With respect to the Proposed Order’s claim that an amendment to Section 8-103 “speaks 

loudly for disapproval of interplan banking” (PO at 49), ComEd respectfully disagrees.  To the 

contrary, Public Act 98-0090 did not expressly address “banking” at all in its amendment to 

Section 8-103.  Rather, the amendment simply permits a utility to demonstrate its compliance 

with the three, annual energy savings goals either on an annual basis or at the end of the three-

year plan period, and thus brings Section 8-103 in line with a parallel provision in Section 8-104.  

The effect of this change, of course, is that intra-plan banking is unquestionably permitted.  Yet, 

even though the General Assembly passed this amendment nearly three years after the 

Commission issued the Plan 2 Order approving both intra- and inter-plan banking, the General 
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Assembly elected to be silent on the issue and chose not to disrupt or legislatively overturn the 

Commission’s order.   

In such cases, Illinois law forbids the reading of a limitation into the statute.  Morris v. 

William L. Dawson Nursing Ctr., Inc., 187 Ill. 2d 494, 499, 719 N.E.2d 715, 718 (1999) (“We 

note that in amending a statute, the legislature is presumed to have been aware of judicial 

decisions interpreting the statute and to have acted with this knowledge.”); Bruso v. Alexian 

Bros. Hosp., 178 Ill. 2d 445, 687 N.E.2d 1014 (1997) (holding that where the legislature, 

presumed to have awareness of a decision, intends a result contrary to that decision, that 

intention will be indicated); id. at 459 (holding that when no statutory change is enacted that 

responds to or alters the court’s decision, no limitation will be read into the statute).  Indeed, 

where the General Assembly has sought to overturn a Commission order, it has done so with 

very explicit language.  See, e.g., 220 ILCS 5/16-108.5(k) (noting that changes to law preempt 

and supersede certain final Commission orders).   

 As a result, the General Assembly’s silence regarding banking should be interpreted in 

the same way it was interpreted under the Plan 2 Order: 

The Commission rejects the IPA’s contention that the statute prohibits banked 
savings from being carried over from a year that falls under one plan to a 
subsequent year that falls under another plan.  As ComEd argues in its brief, 
the IPA’s position simply finds no support in the text.  Subsection 8-103(f), 
which governs the filing of plans, merely provides that plans should be filed to 
conform with subsections (b) and (c) of Section 8-103, and those subsections, 
in turn, refer to annual goals only.  Furthermore, banking of savings is 
directed at meeting subsection (i)’s evaluation requirements, and subsection 
(i) requires utilities to meet annual efficiency standards.  In short, while 
Section 8-103 provides that a plan must be filed every three years, nowhere 
does it contemplate limitations on Plan evaluation and measurement as the 
IPA suggests. 

Plan 2 Order at 53-54.  The fact that utilities may now demonstrate compliance with the annual 

goals at the end of the three-year plan period does not provide a basis for concluding that the 



 

14 

General Assembly has struck down the important policy objectives achieved through banking, 

which include ensuring the continuous flow of energy efficiency programs between plans and 

maximizing customers’ investment. 

Finally, to the extent the Proposed Order’s conclusion rests on the fact that “[t]he record 

does not contain evidence regarding how much energy ComEd would claim” (PO at 49), its 

rationale is incorrect.  ComEd, of course, cannot now predict how much, if any, savings will 

exceed the PY6 statutory goal following the independent evaluation and Commission order 

approving the final savings achieved.   This is why the Commission has never required ComEd 

to engage in such speculation, but rather has established limitations on the amount of banked 

savings that may be carried over and applied.  For example, for Plan 2, the Commission 

prohibited ComEd from using banked savings to achieve more than 15% of an annual energy 

savings goal.  If exceeding the 15% limitation would permit ComEd to achieve the statutory 

energy savings goal (in a year where a modified goal was approved), then ComEd can exceed 

this limitation.  Plan 2 Order at 53-54.  Indeed, Plan Year 6 is the first Plan year where ComEd 

anticipates that it will apply the vast majority of its banked savings to achieve not only the 

modified energy savings goals, but also the statutory savings goals.  And, lest there be any doubt, 

ComEd has agreed to the same limitations under Plan 3.  Brandt Reb., ComEd Ex.3.0, 82:1869-

83:1890; ComEd Init. Br. at 90-91. 

E. Exception 5:  Flexibility 

1. 20% budget shift threshold 

ComEd appreciates the Proposed Order’s acknowledgment of ComEd’s ongoing need for 

“flexibility to effectively manage its portfolio” and its efforts to strike the right balance among 

competing proposals in this docket.  PO at 56.  While ComEd can accept the Proposed Order’s 
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requirements that “modifications that require a 20% budget shift be brought to SAG” as well as 

reported to the Commission, ComEd takes exception to the new requirement that such 

modifications would also need to be approved by the Commission.  Id.  As discussed below, no 

party proposed this requirement, there is no record evidence suggesting that it is needed, and, in 

any event, imposing additional litigation requirements within the compressed annual Plan Year 

periods is unworkable and costly. 

As NRDC witness Mr. Neme observed in his testimony, it is crucial that energy 

efficiency portfolio administrators retain flexibility to quickly respond to changing conditions: 

A good utility program manager is responsive and adapts quickly to market 
feedback.  For some programs, that could mean changing rebate levels, 
changing marketing tactics and/or making other changes, potentially several 
times a year. 

Neme Reb., NRDC Ex. 2.0, 21:365-368.  And, consistent with these important goals, the 

Commission has previously granted ComEd the flexibility to add, remove or discontinue 

programs, provided that ComEd would report changes in program budgets of 20% or more to the 

SAG.  See Commonwealth Edison Co., ICC Docket No. 07-0540, Order (Feb. 6, 2008) at 35; 

Plan 2 Order at 37-38.  Because this framework has worked very well over the past six years and 

there is no evidence (in this docket or elsewhere) that this flexibility has been abused in any way, 

ComEd has again proposed the same flexibility parameters, which require that the following 

matters be presented to and discussed with the SAG: 

 The reallocation of funds among program elements within the Smart Ideas for Your 

Home and Smart Ideas for Your Business programs (excluding those elements managed 

by DCEO) to ensure ComEd’s ability to achieve its goals, where the change in budget for 

any specific program element is greater than 20%. 
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 Discontinuing approved program elements within the Smart Ideas for Your Home and 

Smart Ideas for Your Business programs. 

 Adding new program elements within the Smart Ideas for Your Home and Smart Ideas 

for Your Business programs, as long as those program elements pass the TRC test. 

ComEd Init. Br. at 92; Brandt Dir., ComEd Ex. 2.0, 59:1270-1278.  In other words, ComEd’s 

proposal already includes the Proposed Order’s SAG reporting requirement, and ComEd is also 

willing to accept the Proposed Order’s requirement that changes in budget greater than 20% for 

any specific program element be reported to the Commission. 

 Although the Proposed Order does not address why these requirements are suddenly 

insufficient, it nevertheless imposes the sua sponte requirement – for the first time in six years – 

that “modifications that require a 20% budget shift” must also be approved  by the Commission.  

PO at 56.  However, requiring that dockets be opened to litigate changes in program operation or 

implementation will severely constrain portfolio administration and ComEd’s ability to nimbly 

respond to market changes.  For example, with no statutory deadline for these one-off dockets, it 

is unlikely that a proposed change during Plan Year 8 could be approved in time to even 

implement during the remainder of Plan 3, which in practice is no flexibility at all.  As Mr. Neme 

noted in the context of Staff’s proposed increased reporting requirements, adding constraints to 

the current flexibility framework would add to ComEd’s “administrative costs, [and] could slow 

the Company’s adaptation to market feedback or, worse still, could become a disincentive to 

change programs at all.”  Neme Reb., NRDC Ex. 2.0, 21:368-371.  To be sure, these 

observations apply all the more to the Proposed Order’s proposed Commission approval 

requirements, which would unquestionably impose costly and time-consuming compliance 

burdens and ultimately have a chilling effect on ComEd’s ability to propose program changes.  



 

17 

In sum, while the Proposed Order’s grant of flexibility may have been well intentioned, in 

practice it would represent a drastic step backward that will severely constrain, if not foreclose 

entirely, ComEd’s ability to propose changes to its programs. 

 Finally, and in any event, ComEd notes that the Proposed Order must be clarified to 

identify to which budgets the 20% threshold applies.  This is because it is unclear whether the 

20% threshold is triggered for a shift in an individual program’s budget or in the overall annual 

portfolio budget.  For example, in its discussion of a potential CHP Pilot Program, the Proposed 

Order states that “[i]f it requires a budget shift over 20%, then ComEd will need to report that to 

the Commission and request approval.”  PO at 91.  This language suggests that the 20% 

threshold requirement does not apply to new programs or discontinuing existing programs, but 

instead applies to shifts in overall portfolio resources of 20%.  Similarly, in Findings paragraph 

(7) of the Proposed Order, it directs ComEd “to request Commission approval to move more than 

20% of funds in one of its portfolios to another.”  PO at 140 (emphasis added). 

 Accordingly, ComEd proposes revisions to the Proposed Order that address these 

concerns.   

2. Staff’s reporting requirement 

 As NRDC and ComEd explained throughout this docket, Staff’s reporting requirements 

are ill-defined and overly burdensome, and therefore incapable of adoption or compliance. 

Indeed, the Proposed Order similarly finds “Staff’s proposal slightly unclear.”  PO at 56.  

Moreover, the additional reporting is not needed, as there is no evidence the current reporting 

structure is in any way deficient.  Current reporting requirements including the following: 

 Reconciliation Reports:  Each year, on or before August 31, ComEd files its Annual 

Report Concerning the Operation of its Energy Efficiency and Demand Response 
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Adjustment Rider (“Reconciliation Annual Report”) in compliance with Rider EDA.  

Along with its Reconciliation Annual Report, ComEd files supporting testimony.  

Moreover, in ICC Docket No. 10-0537, Staff proposed, and ComEd agreed to provide, 

enhanced reporting in conjunction with the Reconciliation Annual Report filings 

regarding its implementation of energy efficiency programs. 

 Quarterly SAG Reports:  In Docket No. 10-0537, ComEd also agreed to file the 

quarterly reports prepared for the SAG.  Subject to the agreement reached in that docket, 

ComEd files these reports as a courtesy for information purposes only. 

 Evaluation Reports:  Finally, ComEd also facilitates the filing of the Evaluation Reports 

by the Independent Evaluator, and thereafter files testimony regarding achievement of the 

applicable Plan year’s energy savings goal. 

ComEd Init. Br. at 86.   

 Although the Proposed Order concedes that Staff’s proposed reporting requirements 

cannot be ascertained, it nevertheless attempts to tentatively approve vague and unnamed 

reporting requirements.  While Staff has had two rounds of testimony and two briefs in which to 

present its proposed reporting requirements in a manner that puts ComEd (and the Commission) 

on notice of the substance and timing of the reports, the Proposed Order confirms that neither the 

ALJ nor ComEd understands the details of these proposals at this late date.  Indeed, the Proposed 

Order admits that it “find[s] Staff’s proposal slightly unclear.”  PO at 56. 

 Yet, the Proposed Order then inexplicably invites Staff in its Brief on Exceptions to 

“provide a list of its new reporting recommendations and the frequency that it proposes each 

item be reported.”  Id.  Based on well-established notice and due process principles, however, 

Staff’s requirements and the Proposed Order’s conclusion must be rejected.  As it stands, ComEd 
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is already foreclosed from addressing these unidentified reporting requirements in its Brief on 

Exceptions.  To make matters worse, no party can address any list provided by Staff in its Brief 

on Exceptions because the schedule in this docket does not provide for Reply Briefs on 

Exceptions.  The law is clear – it is far too late for Staff to introduce what is essentially new 

evidence and to which no party can respond: 

The statutory requirements of notice and opportunity to be heard are also 
necessary under principles of procedural due process. “Due process of law is 
served where there is a right to present evidence and argument in one's own 
behalf, a right to cross-examine adverse witnesses, and impartiality in rulings 
upon the evidence which is offered.” Piotrowski v. State Police Merit Board, 
85 Ill.App.3d 369, 373, 40 Ill.Dec. 660, 406 N.E.2d 863 (1980) citing 
Lakeland Construction Co. v. Department of Revenue, 62 Ill.App.3d 1036, 
1040, 20 Ill.Dec. 26, 379 N.E.2d 859 (1978). Administrative proceedings 
must conform to the requirements of due process of law. Distaola v. 
Department of Registration and Education, 72 Ill.App.3d 977, 982, 29 Ill.Dec. 
226, 391 N.E.2d 489 (1979). A decision in a contested case which does not 
comply with the provisions of the Administrative Procedure Act is void. 5 
ILCS 100/10-50(c). 

People ex. rel. Ill. Commerce Comm’n v. Operator Comm’n, 281 Ill. App. 3d 297, 302-303, 666 

N.E.2d 830, 833-834 (1st Dist. 1996).  Because the Proposed Order’s conclusion is not based on 

substantial evidence as required by Section 10-201(e)(iv)(A) of the Act, ComEd proposes 

changes to the conclusion to reject Staff’s proposals and foreclose the need for rehearing on the 

issue. 

F. Exception 6:  Cost Effectiveness 

 While ComEd agrees with the Proposed Order’s conclusion declining to adopt Staff’s 

proposals regarding cost-ineffective measures, ComEd takes exception to the vague reporting 

requirements associated with “reporting TRC results for new measures” and “additional 

oversight” of the Retrocommissioning Program.  PO at 61.  First, it is unclear when or how the 

Total Resource Cost (“TRC”) test results would be reported.  As such, ComEd proposes that the 

TRC results be reported in ComEd’s quarterly status reports that are distributed to the SAG and 
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filed with the Commission.  Second, regarding the “additional oversight” of the 

Retrocommissioning Program, ComEd does not understand this requirement because no 

Retrocommissioning Program is proposed in Plan 3.  Rather, a retrocommissioning component is 

included within the C&I Optimization program.  See ComEd Ex. 1.0 at 69-75.  It is entirely 

unclear to ComEd what “additional oversight” means and what, if anything, should be reported 

to the Commission and when.  As a result, ComEd proposes that this requirement be deleted. 

G. Exceptions 7-12:  Programs 

 The following exceptions are designed to clarify or correct certain of the Proposed 

Order’s conclusions regarding proposed programs. 

1. Exception 7:  Commission Authority 

 The Proposed Order begins its “Programs” subsection with a discussion of Commission 

authority.  In its recounting of ComEd’s position, the Proposed Order correctly summarizes 

ComEd’s argument that “[a]lthough several parties have presented proposals to increase 

ComEd’s proposed goals, these parties’ proposals generally have not been submitted to and 

vetted by the SAG, lack specificity regarding their budgets and the savings that they might 

produce, are unsupported by evidence, and cannot statutorily or practically be considered in this 

docket.”  PO at 63.  Consistent with ComEd’s position, the Proposed Order’s subsequent 

conclusions regarding these proposals generally decline to adopt them, in many instances 

because the proposals are undeveloped and were not vetted through the SAG.  See, e.g., PO at 

75, 77-78, 81, 82, 83, 88, 89-90, 91, 95.  It is therefore unclear why the Proposed Order’s 

conclusion regarding “Commission Authority” states that “[t]he Commission finds ComEd’s 

argument to be incorrect.”  PO at 66.  As discussed below, ComEd is proposing language to 

clarify this conclusion. 
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 As an initial matter, ComEd understands the Proposed Order’s conclusion to be 

principally concerned with the ability to add, remove or modify programs following the 

Commission’s approval of Plan 3, which the Proposed Order correctly concludes is a good thing.  

PO at 66.  Importantly, the Proposed Order further notes that “this is consistent with the 

Company’s request for flexibility.”  Id.  ComEd agrees, and notes that this is an additional reason 

why the Proposed Order should be revised to approve ComEd’s flexibility proposal.  See Section 

II.E supra.  As such, there is no disagreement that programs can be added, discontinued or 

modified following approval of Plan 3, which is consistent with the past six years of Plan 

implementation. 

 The Proposed Order’s confusion regarding ComEd’s position may be based on a 

misinterpretation of ComEd’s opposition to intervenor proposals to continue litigating issues 

following the close of this docket and to file a revised plan at some later date.  Specifically, in 

response to proposals by Environmental Law and Policy Center (“ELPC”) and Citizens Utility 

Board and City of Chicago (jointly “CUB/City”) that their undeveloped proposals be subject to 

continued litigation and brought to the Commission for approval six months after the close of 

this docket, Staff, AG and ComEd opposed these proposals because they are contrary to Section 

8-103’s statutorily imposed deadline and, in any event, unworkable: 

 In response to CUB/City, Staff witness Mr. Brightwell testified that “the recommendation 

is not feasible.  If the Commission adopts CUB-City’s recommendation, ComEd would 

be submitting a revised Plan that includes Demand Response programs that were not 

reviewed and vetted as part of this proceeding.”  Brightwell Reb., Staff Ex. 4.0, 2:21-24. 

 In response to ELPC, AG witness Mr. Mosenthal testified that he “do[es] not believe it is 

realistic to expect ComEd to submit a revised plan on the day the Plan period starts.  
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ComEd needs the time and certainty provided by timely Commission approval of its plan 

to put in place the many activities and decisions necessary to run an effective and 

efficient portfolio of programs.”  Mosenthal Reb., AG Ex. 2.0C, 16:15-19. 

 In its briefs, ComEd explained that the statute requires approval of the proposed plan 

within five months, and does not provide for piecemeal litigation of one-off issues 

throughout the implementation period.  Indeed, proposals that contemplate such litigation 

misunderstand the nature and complexity of this docket and Plan 3, which require a 

careful balancing of energy savings goals, budgets and program offerings.  In this regard, 

proposals to “extend” this docket beyond the statutory five-month period are tantamount 

to requests that the Commission engage in single issue ratemaking, and should be 

rejected for the very same reasons.  See ComEd Init. Br. at 12; Bus. & Prof’l People for 

Pub. Interest v. Ill. Commerce Comm’n, 146 Ill. 2d 175, 244-245, 585 N.E.2d 1032, 

1061-1062 (1991).  

In sum, proposals that would effectively extend the statutorily imposed five-month deadline must 

be rejected. 

2. Exception 8:  Demand Response 

 In light of the severely constrained budgets and ability of ComEd’s proposed energy 

efficiency measures to achieve the statutory demand response goals during Plan 3, ComEd did 

not propose a separate demand response program in Plan 3.  Staff concurred with this proposal, 

which is the same approach approved in Plan 2.  Plan 2 Order at 23, 35-36; Hinman Dir., Staff 

Ex. 1.0, 15:348-349.  While the Proposed Order again approves this approach for Plan 3, it goes 

on to require that “the Company’s next plan must include a specific demand response program 

consistent with the requirement made of Ameren and the statutory language.”  PO at 77-78.  This 
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directive, however, fails to appreciate that Plan 3 is designed to achieve the statutory demand 

response goals through the portfolio’s programs.  As such, ComEd concurs with Staff that it 

would be an unwise use of scarce resources to direct that additional demand response savings be 

proposed and procured in a future plan when the statutory goals are already being achieved.    

See ComEd Init. Br. at 41-42.  ComEd proposes to revise the Proposed Order accordingly. 

3. Exception 9:  Capture of Waste Energy 

 With respect to the Capture of Waste Energy, ComEd only wishes to clarify a 

misunderstanding reflected in the Proposed Order’s conclusion.  Specifically, the Proposed 

Order states that “[t]he Commission is confused by ComEd’s completion and inclusion of this 

study but refusal to consider capturing any of the identified opportunities to limit energy 

consumptions.”  PO at 83.  To clarify, ComEd completed the waste energy analyses required by 

new Section 8-103A of the Act, and included them in the Appendices to Plan 3.  Notably, this 

new requirement was set forth in the same Public Act that created the Illinois Power Agency’s 

(“IPA”) new energy efficiency procurement provisions in Section 16-111.5B of the Act.  See 

P.A. 97-0616.  Indeed, Section 16-111.5B(a)(3)(B) specifically requires that, “[b]eginning in 

2014, the most recent analysis submitted pursuant to Section 8-103A of this Act and approved by 

the Commission under subsection (f) of Section 8-103 of this Act” must be included in the IPA’s 

assessment.  220 ILCS 5/16-111.5B(a)(3)(B).  While Section 16-111.5B specifically provides for 

the consideration of the analyses, they have also informed the portfolio.  Pages 89-90 of Plan 3 

set forth the following approach to behavior waste, which expressly incorporates the analyses: 

Behavioral Waste Focus 

Embedded in the awareness strategy will be a focus on behavioral waste 
associated with energy efficiency.  For purposes of Plan 3, behavior waste is 
confined to customer actions or inactions when using energy-consuming 
equipment, which leads to more energy being used than what is otherwise 
needed. Examples of this waste would include not turning off lights or 
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televisions when no one is in the room.  Essentially, behavioral waste can be 
reduced by a change in customers’ behavior. 

Recently, ComEd completed one of the first studies of its kind in the country 
to quantify the potential of behavior waste or “wasted energy”.  The vast 
majority of these behaviour changes do not lend themselves to development of 
typical energy efficiency programs.  ComEd will use this study to better 
define its messages to the marketplace to maximize the potential impact.  It is 
worth noting that the most impactful behavior by far on the residential side is 
also one of the easiest messages to implement – turn off lights when not in the 
room. 

ComEd will work to drive key messages such as this within our marketing 
campaigns.  Simple messages like “turn off your lights” or “replace your 
working incandescent bulbs with CFLs” are behavioral messages that can lead 
to substantial energy savings if implemented on a large scale. 

ComEd Ex. 1.0 at 89-90. 

 Finally, as explained by ComEd witness Mr. Brandt, ComEd does offer programs 

designed to capture waste energy – principally, the Home Energy Reports program.  ComEd first 

offered the program under Plan 2, but the Commission later approved the transfer of the program 

to the IPA program where it is currently offered. 

4. Exception 10:  Residential Lighting Education 

Although ComEd agrees with the Proposed Order’s conclusion, ComEd takes exception 

to the incorrect statement that “ComEd does not address this in its briefs” and the related absence 

of a summary of ComEd’s position.  PO at 89.  To the contrary, ComEd witness Mr. Brandt and 

ComEd’s briefs addressed the issue and reached what is essentially the same conclusion as the 

Proposed Order – Staff’s proposal is unclear and there is nothing to be adopted in this docket.  

See, e.g., Brandt Reb., ComEd Ex. 3.0, 35:786-791; ComEd Init. Br. at 46.  Accordingly, ComEd 

proposes language to correct the Proposed Order’s summary of the evidence by including 

ComEd’s position and conforming the conclusions thereto. 
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5. Exception 11:  CHP 

 ComEd proposes two modifications to the Proposed Order’s conclusions regarding 

combined heat and power projects (“CHP”).  First, ComEd proposes language to resolve an 

inconsistency in how the Proposed Order refers to the “eligibility” of CHP measures under Plan 

3.  While a CHP measure is “eligible for consideration” under certain Plan 3 programs, it cannot 

yet be determined that it is “an eligible energy efficiency measure.”  PO at 91 (emphasis added).  

This is because TRC analysis and complicated evaluation issues must first be investigated and 

resolved prior to concluding that a CHP measure is in fact “eligible.”  ComEd Init. Br. at 66; Tr. 

at 36:8-14, 36:16-37:1 (Dec. 4, 2013).  Second, ComEd proposes revisions to the Proposed 

Order’s reference to the 20% threshold requirement consistent with Exception 5.  See Section 

II.E.1 supra. 

6. Exception 12:  Voltage Optimization 

 The Proposed Order goes far beyond the statutory authority authorizing this docket and 

the evidentiary record when it concludes that a Voltage Optimization (“VO”) feasibility study is 

a Section 8-103 energy efficiency measure but directs that it should be studied under ComEd’s 

Section 16-108.6 Advanced Metering Infrastructure Plan (“AMI Plan”) previously approved by 

the Commission.  First, the Proposed Order incorrectly concludes that Voltage Optimization is 

an “energy efficiency” measure.  PO at 95.  To the contrary, the proponents of this study – the 

AG and ELPC – concede that the study should not be funded under Section 8-103, with the AG 

further demonstrating that VO is not an energy efficiency measure.  ELPC Init. Br. at 22; AG 

Init. Br. at 23-26.  As such, there is no authority in this docket to approve the VO study. 

 Second, even if the Commission had the authority to approve the study in this docket, 

there is no basis – statutory or factual – for directing that it be incorporated into the AMI Plan.  
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As an initial matter, it is entirely unclear whether VO technology is best studied in the context of 

AMI technology.  While the Commission previously approved ComEd’s AMI Plan pursuant to 

the requirements of Section 16-108.6 of the Act, the Proposed Order does not identify any 

provision of Section 16-108.6 suggesting that the proposed VO study can be accommodated 

within these requirements and, if so, whether it can be considered or funded at this time.2  

Moreover, as even the Proposed Order admits, it has no knowledge of whether such a study has 

already been ordered or even completed:  “The record is also not clear whether there is already a 

budget earmarked for voltage optimization in ComEd’s Smart Grid plan.  If there is already, it 

should go forward, if not the Company is directed to include it with the next AMI plan filing.”  

PO at 95.  Of course, the record is not clear on the matter because the present docket is not 

designed to explore studies of technologies unrelated to Section 8-103 energy efficiency 

measures or otherwise reopen ComEd’s AMI Plan.  Accordingly, the Proposed Order’s 

conclusion is not based on substantial evidence and should be revised to remove this unsupported 

conclusion. 

III. EM&V 

A. Exception 13:  Spillover 

 ComEd appreciates the Proposed Order’s acknowledgment that “excluding spillover from 

the NTG calculations might unfairly reduce a program administrator’s calculated savings.”  PO 

at 100.  While ComEd understands the Proposed Order’s concerns regarding the cost of requiring 

                                                 
2  Indeed, the Commission’s recent order in Docket No. 13-0285 regarding its investigation of ComEd’s 
progress in implementing its AMI Plan rejected certain proposals because they were premature given the 
early stages of meter deployment.  According to the Commission, “[i]t is doubtful that much useful 
information would be gleaned from including these metrics until AMI deployment is further developed 
and there are more AMI meters that are deployed.”  Commonwealth Edison Co., ICC Docket No. 13-0285 
(June 26, 2013) at 11.  Given the dearth of evidence in this docket, the Commission should not pre-judge 
here whether a VO study is appropriate under the AMI Plan. 
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that spillover be included in every NTG calculation, ComEd notes that the AG, CUB/City, 

NRDC and ComEd developed a proposal to alleviate these concerns.  Specifically, these parties 

agree that spillover should be accounted for in every NTG calculation, but that the evaluator can 

use its professional judgment to develop and rely on estimated values (e.g., from similar 

programs in other jurisdictions) when it is not possible to develop an Illinois-specific value.  See 

ComEd Init. Br. at 80-81; ComEd Rep. Br. at 37.  Accordingly, ComEd proposes revisions to the 

Proposed Order to reflect this agreement. 

B. Exception 14:  NTG Framework 

 ComEd agrees with the Proposed Order’s conclusion regarding the NTG Framework, and 

accepts the Proposed Order’s modification to ComEd’s proposed framework.  Accordingly, 

ComEd proposes just a few clarifying changes to add the March 1 dates to the Commission’s 

conclusion. 

C. Exception 15:  Realization Rate Framework 

 ComEd takes exception to the Proposed Order’s conclusion rejecting ComEd’s proposal 

to continue the Realization Rate (“RR”) framework first approved under Plan 2.  In brief, the 

Proposed Order reaches its conclusion based on the incorrect assumptions that the framework 

“would undermine” the TRM and require the Commission “to overturn this decision.”  PO at 

126-127.  Yet, as ComEd explained in rebuttal testimony, it agrees that the TRM will serve as 

the principal source of the RR values.  Brandt Reb., ComEd Ex. 3.0, 73:1664-1715.  However, in 

those instances where a measure is not included in the TRM, the RR framework will establish 

the value, provided that it will only apply to those variables outside of ComEd’s control.  ComEd 

Init. Br. at 82; ComEd Rep. Br. at 38.  In other words, the RR framework is only meant to 

supplement, not supplant, the TRM.  While it is true that the TRM was developed and approved 
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following Plan 2, the TRM does not include every measure proposed to be included within Plan 

3.  For example, the current version of the TRM (Version 2.0) does not include an A-line LED 

replacement lamp as a residential measure.  Brandt Reb., ComEd Ex. 3.0, 74:1689-1694.  

Further, when Version 2.0 was approved, there were 41 outstanding measure requests that were 

not included.  Id., 74:1701-75:1708.  As a result, the framework fills in the gaps for these 

measures that are not currently covered by the TRM.  In response to this clarification, all parties 

commenting on the issue now support adoption of the RR framework.  Only Staff opposes it 

based on a misunderstanding of ComEd’s position.  For these reasons, ComEd proposes that the 

Proposed Order be revised to correct its misunderstanding and adopt the RR framework. 

D. Exception 16:  Energy Efficiency Policy Manual 

 For the reasons articulated in its Reply Brief, ComEd takes exception to the Proposed 

Order’s directive that the SAG, to the extent possible, should complete an Illinois Energy 

Efficiency Policy Manual.  In brief, the entirety of the evidentiary basis for this proposal is 

reflected in just three lines of AG witness Mr. Mosenthal’s direct testimony, which described the 

Manual as follows:  “An Illinois Energy Efficiency Policy Manual, designed to streamline and 

encourage consistency on various program-related policies for review and approval by the 

Commission….”  Mosenthal Dir., AG Ex. 1.0C, 45:5-7.  Staff initially opposed the AG proposal 

in rebuttal testimony, and ComEd joined Staff’s opposition, which was founded on the 

provisions of Section 8-103 and past Commission orders that emphasize how each utility’s 

implementation of energy efficiency will be unique to its service territory and customers.  

ComEd Rep. Br. at 39-40; Brandt Reb., ComEd Ex. 3.0, 68:1546-1557. 

 Although Mr. Mosenthal never mentioned “evaluation” in conjunction with his proposed 

Manual, the AG’s Initial Brief attempts to transform the Manual into an “evaluation” manual.  
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Yet, these new claims about the Manual and its focus on “evaluations” are not in the record, and 

as a result, parties were deprived of the opportunity to conduct discovery or cross examination 

regarding the proposal.  As such, the foundational protections of notice and due process require 

that the proposed Manual be rejected.  See discussion supra at 17.   

E. Exception 17:  IL-TRM Measure Research 

The Proposed Order adopts Staff’s recommendation that TRM measure-level research be 

a “high priority” in the evaluation process.  Although the Proposed Order appears to admit that 

Staff’s proposal is vague, it nevertheless adopts the proposal anyway “to ensure that this 

important evaluation research is a part of the evaluation process going forward.”  PO at 134.  As 

both NRDC and ComEd explained, however, no party disputes the importance of updating the 

TRM.  Moreover, this vague directive is neither helpful nor capable of being understood with 

any specificity such that it may be implemented in a meaningful way.  To the contrary, NRDC 

witness Mr. Neme identified the harm that could result from this overbroad directive: 

[T]he relative importance of TRM assumption research – i.e. how it ranks 
relative to other priorities such as NTG research, process evaluation, program-
level realization rate development and potentially other priorities – will vary 
from program to program and from time to time.  As noted in my rebuttal 
testimony, in some cases (i.e., for measures and programs), it might be the 
most valuable use of evaluation dollars; in other cases, it might be far down 
the priority list. 

App. O to ComEd Init. Br., Staff Cross Ex. 2, NRDC Response to Data Request Staff JLH-

NRDC 1.02.  NRDC further highlighted these concerns in its Initial Brief: 

While NRDC agrees that one of the objectives evaluation research should 
have is to inform potential modifications to TRM assumptions for individual 
measures, it is not necessarily a “high priority” in all circumstances.  
Depending upon the program, it may be more important to conduct NTG 
research, process evaluation or program-level realization rate development.  
Which has a higher priority is a decision that should be informed by the 
independent evaluators with input from the utility and SAG stakeholders. 

NRDC Init. Br. at 28. 
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 In sum, consistent with ComEd’s and NRDC’s recommendation, the Proposed Order 

should be revised to reject Staff’s vague proposal in the same way that it rejected Staff’s 

similarly unclear proposal to “do a better job.”  PO at 89.  

F. Exception 18:  Evaluation Proceeding 

 ComEd agrees with the Proposed Order’s adoption of a single, goal evaluation docket 

following Plan Year 9.  Accordingly, ComEd’s proposes only a clarification to the Findings 

paragraph related thereto.  In addition, ComEd has deleted the reference to Staff’s reporting 

recommendations consistent with Exception 5. 

IV. TYPOGRAPHICAL ERRORS 

 Exception 19 of the Appendix proposes the correction of typographical errors. 

V. CONCLUSION 

Based on the record and the arguments made herein, ComEd respectfully requests that the 

Proposed Order be revised as set forth in the exceptions above and the attached Appendix A and 

that the Commission approve ComEd’s 2014 – 2016 Energy Efficiency and Demand Response 

Plan. 
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