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I. INTRODUCTION 

Pursuant to Section 200.830 of the Rules of Practice of the Illinois Commerce 

Commission (“Commission” or “ICC”), the Natural Resources Defense Council, (“NRDC”), 

through its attorneys, Rowland & Moore LLP, files this Initial Brief on Exceptions to the 

Administrative Law Judges’ Proposed Order (“ALJPO”) issued January 3, 2014. 

NRDC respectfully files this Brief on Exceptions to request that the Commission make 

changes to the Administrative Law Judge’s Proposed Order (ALJPO) before issuing a final order 

regarding the Commonwealth Edison Company (“ComEd’s”) proposed energy efficiency plan 

filed pursuant to section 8-103 of the Public Utilities Act.  In general, NRDC finds that the ALJ 

has thoroughly and fairly assessed the evidence before it in this docket.  The only exception that 

NRDC takes to the ALJPO is that it fails to reach conclusions on two issues it discussed but did 

not resolve.  Thus, NRDC is not proposing to reverse any of the decisions in the ALJPO, but 

rather, to add missing decisions. 

  



II. ARGUMENT 

A. Treatment of Plan 1 Air Conditioning Cycling Costs 

One of the issues raised by NRDC is the treatment of the costs of providing ComEd’s 

residential air conditioning cycling program (“A/C cycling program”) to customers that enrolled 

in that program during Plan 1.  ComEd offered that program to new participants in Plan 2 and 

proposes to continue to offer it to new participants during the Plan 3 years, but has funded it 

through base rates and proposes to continue to do so.  The issue raised by NRDC was that 

ComEd requests permission to fund the cost of providing the program to the original enrollees 

from Plan 1 through its 8-103 budgets.  NRDC recommended that ComEd treat the costs of 

providing the A/C cycling program to those customers the same as it treats the costs of providing 

that program to customers that enrolled in it during its Plan 2 and that it expects to enroll in it 

during its Plan 3 – through base rates.   Although there was discussion of this issue in the 

ALJPO, it is not clear whether the Commission adopted NRDC’s proposal.  In the Analysis and 

Conclusion section following the discussion of this issue, the ALJPO states that “Other proposals 

require that funds be shifted between budgets, which are adopted in part.”  (ALJPO, p. 37-38).  

Because the ALJPO does not specifically address this recommendation of NRDC’s, however, it 

is not clear if that recommended cost shift has been accepted. 

There are several reasons to shift the costs of this program out of ComEd’s 8-103 budget 

to base rates.   First, ComEd has agreed that it already has sufficient peak savings from 

efficiency programs to meet 8-103 peak savings requirements.1  Second, the 8-103 spending cap 

precludes ComEd from meeting its statutory energy savings targets, so it would be better public 

policy to shift these costs out of its 8-103 budget to its base rates.  Third, nearly a quarter of the 

1 Com Ed response to NRDC 2.03. 
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maintenance cost for Plan 1 enrollees is return on rate base.2  Such costs, which are known and 

relatively stable, are exactly the type of costs that should be recovered under base rates rather 

than 8-103.  Fourth, ComEd is already recovering the costs of the A/C cycling program for 

enrollees during Plan 2 and will recover the costs of enrollees during Plan 3 from base rates.  

Thus, such recovery has already been shown to be both legal and feasible. 

The ALJPO notes that ComEd objects to NRDC’s recommendation because, according to 

ComEd, it is contrary to Section 8-103, the Plan 1 Order, the Plan 2 Order, and Rider EDA.  

(ALJPO, p. 27-28.).  ComEd’s argument should be rejected.  There is nothing in the statute, the 

Commission’s previous orders or ComEd’s tariff that preclude consistent treatment of the 

customers participating in the A/C recycling program.  The fact that ComEd decided in its Plan 1 

case to recover the costs of the A/C cycling program under Section 8-103 and decided in its Plan 

2 case to continue to recover the cost of providing service to those legacy customers from 

Section 8-103 does not prevent this Commission from making an independent judgment in this 

case.  Moreover, ComEd’s decision in its Plan 2 case to start recovering the cost of new enrollees 

in the program under its base rates shows that it has the flexibility to recover the costs of an A/C 

cycling program outside of Section 8-103.  Thus, by its own actions, ComEd has refuted its 

statutory argument.   

In conclusion, the Commission should shift funding of the maintenance of Plan 1 A/C 

cycling participants ($1.23 million per year) to base rates and spend the freed up funds to acquire 

additional savings at the average program cost per MWh of its proposed portfolio.  Mr. Neme 

estimated that this shift in costs would generate approximately 7,000 MWh in savings per year, 

or 21,000 MWh over three years.   NRDC Ex. 1.0, p. 18. 

2 Com Ed response to ELPC 1.33. 
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Proposed Language 

Add the following paragraph to the “Commission Analysis and Conclusion” that begins on page 
37: 

The Commission accepts NRDC’s proposal to shift the cost of providing the Air 
Conditioning Recycling program to customers that signed up for that program in 
Plan 1 years from ComEd’s 8-103 budget to base rates.   This shift in costs results 
in the increase in ComEd’s goals by approximately 7,000 MWh in savings per 
year, or 21,000 MWh over three years.   First, ComEd already has sufficient peak 
savings from efficiency programs to meet 8-103 peak savings requirements.  
Second, the 8-103 spending cap precludes ComEd from meeting its statutory 
energy savings targets, so it would be better public policy to shift these costs out 
of its 8-103 budget to its base rates.  Third, nearly a quarter of the maintenance 
cost for Plan 1 enrollees is return on rate base, which are known and relatively 
stable.   

The Commission rejects ComEd’s argument that recovering these costs is 
contrary to Section 8-103, the Plan 1 Order, the Plan 2 Order, and Rider EDA.  
There is nothing in the statute, the Commission’s previous orders or ComEd’s 
tariff that preclude consistent treatment of the customers participating in the A/C 
recycling program.  The fact that ComEd decided in its Plan 1 case to recover the 
costs of the A/C cycling program under Section 8-103 and decided in its Plan 2 
case to continue to recover the cost of providing service to those legacy customers 
from Section 8-103 does not prevent this Commission from making an 
independent judgment in this case.  Moreover, ComEd’s decision in its Plan 2 
case to start recovering the cost of new enrollees in the program under its base 
rates shows that it has the flexibility to recover the costs of an A/C cycling 
program outside of Section 8-103.  Thus, by its own actions, ComEd has refuted 
its statutory argument.   

 

B. Adjustment for Excessive Portfolio Wide Labor Costs 

NRDC, Staff and CUB/AG all recommended reducing ComEd’s proposal to budget $4 

million for portfolio-wide labor costs.  (NRDC Ex. 1.0, p. 16-17; ELPC Ex. 2.0, p. 32-33; Staff 

Ex. 3.0, p. 32-33; CUB/City Ex. 2.0, p. 8-9).  For example, NRDC proposed that the budget for 

Plan 3 be set at the level of actual expenditures during YP5 adjusted for inflation.  That would 

mean reducing the portfolio-wide labor budget by approximately $0.5 million per year.  If those 

funds were spent on acquiring additional savings through Com Ed’s proposed programs, the 
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result would be an increase in savings of approximately 3000 MWh per year (9000 MWh over 

three years).  NRDC Ex. 1.0, p. 16-17.  Although the ALJPO refers to these proposals and recites 

ComEd’s objections, it never reaches a conclusion.   

The Commission should make the adjustment recommended by NRDC because as shown 

below, ComEd’s rational for significantly increasing its labor costs is not supported by the record 

or Commission precedent. 

The ALJPO recites ComEd’s arguments against an adjustment: 

• ComEd continued to build up its staffing during Plan Years 4 through 6, but at no point 
was the portfolio fully staffed; 

• Plan 2’s proposed budget inadvertently neglected to include certain components of 
employees’ total compensation, such as healthcare benefits; and 

• Staff and intervenors make no specific showing as to which programs would receive the 
funds freed up from reduced labor costs  
 

ALJHPO, p. 31-32. 

ComEd’s first two arguments attack a straw man.  NRDC did not recommend basing 

labor cost on ComEd’s Plan 2 budget and thus ignoring real world changes in ComEd’s 

implementation of its energy efficiency responsibilities.  Rather, NRDC recommended that 

ComEd be allowed to budget the amount it actually spent in PY5, adjusted for inflation.  Those 

actual expenditures captured both the increase in staffing and the actual costs of employee’s 

compensation. 3 Furthermore, it is particularly inappropriate for ComEd to be increasing its non-

program labor costs at the same time that the total budgets for PY7 through PY9 are 2% lower 

than in recent years.  NRDC Ex. 1.0, p. 17. 

ComEd’s final argument attempts to establish a nonsensical standard for adjustments to 

its budgets.  This Commission has never attempted to tie every budget adjustment to a 

3 Com Ed response to NRDC 4.03. 
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corresponding spending increase for a particular program.  It has instead done what NRDC has 

requested: directed the utility to spend savings on cost efficient programs approved by the 

Commission.  For example, after reducing ComEd’s education and outreach budget, the ALFPO 

simply states: “This adjustment will free up funds for other programs.”  ALJPO, p. 38.  The 

Commission should do the same here. 

Proposed Language 

Add the following paragraph to the “Commission Analysis and Conclusion” that begins on page 
37: 

The Commission adopts the proposal of NRDC to reduce ComEd’s program wide 
labor costs by $0.5 million per year, which sets it at approximately the level of its 
PY5 costs adjusted for inflation.  The Commission notes that ComEd’s PY5 labor 
costs reflected its increase in staffing and in employee compensation, thus it is 
reflective of its future costs.  The Commission rejects ComEd’s argument that all 
adjustments to its budget must be tied to a corresponding spending increase for a 
particular program.  The Commission has never done so in the past and will not 
do so here.  ComEd should therefore shift those costs to its cost efficient 
programs approved by this Commission, and to increase its savings goals by 3000 
MWh per year to reflect the additional savings such a spending shift should 
produce.  
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III. CONCLUSION 

For the reasons stated above, the Commission should make the changes to the ALJPO 

recommended by NRDC. 

Dated:  January 8, 2014  

     Respectfully submitted, 
     Natural Resources Defense Council 
 
     /s/_Stephen J. Moore______________ 
     By: Stephen J. Moore 
 

Rowland & Moore LLP 
200 West Superior Street 
Suite 400 
Chicago, Illinois 60654 
(312) 803-1000 (voice) 
(312) 803-0953 (fax) 
steve@telecomreg.com 
      
ATTORNEY FOR Natural Resources Defense Council 
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