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REPLY BRIEF ON EXCEPTIONS OF THE CITIZENS UTILITY BOARD 

Now comes the Citizens Utility Board (“CUB”) pursuant to the schedule set by the 

Administrative Law Judge (“ALJ”) and the Rules of Practice of the Illinois Commerce 

Commission (“ICC” or “the Commission”), 83 Ill. Admin. Code §200.830, to file this Reply 

Brief on Exceptions to the ALJ Proposed Order (“PO”) issued on December 6, 2013 

regarding the applicability of Sections 16-122 and 16-108.6 of the Public Utilities Act 

(“PUA” or “Act”).  CUB replies here to the Brief on Exception (“BOE”) of the Commonwealth 

Edison Company (“ComEd”). 

ComEd takes objection to the Proposed Order’s assertion that RESs that wish to use 

customer interval data for non-billing purposes must explain this fact—and obtain 

customer authorization—within the opt-out disclosure that is mailed to customers.1  PO at 

27; ComEd Brief on Exceptions at 2.  ComEd maintains that the choice to opt out of 

municipal aggregation and a customer’s choice to opt out of sharing his or her interval data 

for non-billing purposes are separate and “simply do not comport.”  ComEd Brief on 

Exceptions at 3-4. ComEd states, “There is no evidence that customers who voted (i.e., 

consented) for an opt-out governmental aggregation program also consented to an opt-out 

process for the disclosure of interval usage data.”  Id.   

                                                           

1
 The Proposed Order would require written authorization in some other form if the opt-out 

disclosure is not explicit.   PO at 27.  
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Despite the absence in law between types of usage data, ComEd maintains the 

Proposed Order is flawed because it creates a “lower standard” for RES access to interval 

data through municipal aggregation programs that are opt-out in nature.  ComEd claims 

that “in this context RESs do not require this data for billing purposes,” assuming 

apparently that there is no offering for a time-variant supply service or demand response 

program.  While it might be true that absent the deployment of AMI meters, no such 

offerings could be made in the past, there is no reason to believe that will remain the case 

and ComEd provides no evidence or citation to supports its belief that RESs will continue to 

offer only fixed-price products.  Commission policy should not be set so as to limit the 

product offerings available through municipal aggregation.   

It is true that the First Notice Order in the governmental aggregation rulemaking 

restricts what a RES can do with the individual data it obtains.  However, “service” is not 

as limited as ComEd would have it.  The First Notice Order does not define “service.”  While 

it defines specific types of service, such as “utility fixed-price service,” "RES Service,” and 

"Utility Hourly Service," there is no reason to assume that the “RES Service” defined in the 

rule as “electric supply service provided by a RES to retail electric customers” could not 

include time-variant supply rates.  ComEd believes that unless RESs are restricted from 

offering time-variant rates, the policy adopted in the Proposed Order would provide an 

incumbent governmental aggregation supplier with an unfair competitive advantage in 

relation to other RESs.  ComEd Brief on Exceptions at 6.  ComEd appears to presume that 

only the incumbent supplier would have access to a community’s interval usage data such 

that only an incumbent supplier could offer a time-variant rate.  There should be nothing in 

the Proposed Order to restrict time-variant offerings to only an incumbent supplier.  CUB 

understands based on the comments filed in this case from ICEA and RESA, both of which 
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represent RESs, that under the Proposed Order’s treatment of customer usage data 

through a standard Anonymous Data Protocol, any RES would be able to design a time-

variant product which could be offered to customers.  ICEA Initial Verified Comments at 4-

5;  RESA Verified Surreply Comments at 1.  

ComEd says it is concerned that if the Commission adopts the opt-out authorization 

process for governmental aggregation customers, the likely dissemination of such a large 

volume of customer data could well lead to an increase of customer calls into the 

Commission’s and utility customer care centers, an increase in customer complaints (formal 

and informal), and an increase in customer rescission requests.  ComEd Brief on Exceptions 

at 6.  ComEd also believes that if customers find out their interval usage data is available 

to a supplier that “does not need it for billing purposes,” there could be customers refusing 

the installation of an AMI meter or requesting that an existing AMI meter be removed.  Id.  

Though the Company does not offer any evidentiary basis for these assertions, it could well 

be true that if customers felt their individual usage data was being widely disseminated 

indiscriminately amongst third-parties for no benefit to the customer, ComEd may receive 

additional complaints.  One reason for undertaking this exercise in laying out a clear 

protocol for dealing with the new data which will be collected by the AMI meters is to 

address such concerns and ensure that individual customer data is being protected.  The 

flaws that ComEd highlights within the municipal aggregation process – such as there 

being no guarantee that customers will read disclosure forms or understand the various 

supply service options – exist regardless of whether time-variant supply service options are 

included in an aggregation process.  Rather than restrict the development of products that 

can actually save customers money by encouraging them to use less electricity, or use 

electricity at different times, the Commission can and should monitor municipal 
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aggregation processes and RES behavior to ensure that its own rules are being followed.  

RES who abuse customer data within the context of an aggregation should answer not only 

to the municipality itself – who in turn will have to answer to its constituents – but to the 

Commission. 

For these reasons, CUB objects to ComEd’s framing of the issues with regard to 

RESs inability to offer time-variant services, increased levels of customer complaints, and 

the nature of the opt-out municipal aggregation process as it applies to data access. 
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