
   
 

STATE OF ILLINOIS  

ILLINOIS COMMERCE COMMISSION 
 
ILLINOIS COMMERCE COMMISSION 

On Its Own Motion 

Investigation of Applicability of  
Sections 16-122 and 16-108.6 of the  
Public Utilities Act 

: 
: 
: 
: 
: 
: 

No. 13-0506 

 
 
 
 
 
 
 
 
 
 
 
 

REPLY BRIEF ON EXCEPTIONS OF  

COMMONWEALTH EDISON COMPANY 

 



 

 i 

TABLE OF CONTENTS 

I. The Proposed Order Adopts the Appropriate Methodology for a Utility to Provide 
Data Anonymously at the Individual Customer Level ........................................................1 

II. The Proposed Order Correctly Rejects ICEA’s and RESA’s Argument Regarding 
the Use of Account Numbers and/or a Customer Supply Contract as Authorization 
for RES Access to Customers’ Interval Data for Non-Billing Purposes .............................3 

III. The Proposed Order Errs in Finding that Customer Disclosure Required for Opt-
Out Governmental Aggregations is Sufficient as a Means for RESs to Obtain 
Customer Authorization to Receive Interval Data for Non-Billing Purposes .....................5 

IV. There is No Legal Basis for the Commission to Grant ICEA’s Request that 
Procedures Established for the Disclosure of Interval Data in this Proceeding 
Apply Prospectively .............................................................................................................7 

CONCLUSION ................................................................................................................................7 

 



 

 

STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

ILLINOIS COMMERCE COMMISSION 

On Its Own Motion 

Investigation of Applicability of  
Sections 16-122 and 16-108.6 of the  
Public Utilities Act 

: 
: 
: 
: 
: 

No. 13-0506 

COMMONWEALTH EDISON COMPANY’S  
REPLY BRIEF ON EXCEPTIONS 

Commonwealth Edison Company (“ComEd”) respectfully submits this Reply Brief on 

Exceptions in accordance with Section 200.830 of the Rules of Practice of the Illinois Commerce 

Commission (the “Commission” or “ICC”), 83 Ill. Admin. Code § 200.830, and the schedule 

established by the Administrative Law Judge (“ALJ”).1   

I. The Proposed Order Adopts the Appropriate Methodology for a Utility to Provide 
Data Anonymously at the Individual Customer Level                                                                                                

The Proposed Order adopts the appropriate methodology pursuant to which a utility may 

provide data anonymously at the individual customer level.2  The Proposed Order correctly 

rejects the arguments of CNT and CUB that de-identified data at the individual customer level be 

provided in groupings smaller than 30.  ComEd’s Surreply Comments (p.3-4) explained that the 

appropriate customer grouping level must be carefully considered given differences in market 

                                                 
1 Pursuant to that schedule, Briefs on Exception (“BOE”) were filed by the following parties on December 

23, 2013: ComEd, the Citizens Utility Board (“CUB”), the Attorney General (“AG”), the Illinois Competitive 
Energy Association (“ICEA”), the Retail Energy Supply Association (“RESA”), and CNT  Energy (“CNT”). 

2This methodology provides that a utility may provide data anonymously at the individual customer level as 
follows: (a) for a geographic area no more granular than a five-digit zip code plus the first two to four additional zip 
digits (“zip+2-4”) and (b) only when that geographic area has at least 30 customers of each type or class for which 
data is provided.  In the event condition (b) is not met, the utility would provide the requester only data on the next 
higher zip code basis, subject to the same restriction.  Should the 30 customer condition still not be met, the utility 
will aggregate further using fewer digits of the zip code, and so on, until the condition is met.   If the condition 
cannot be met at the five-digit zip code level, no data past the five-digit zip code threshold for the requested 
customers would be provided.   
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structure among jurisdictions, and tailored for the environment in which it is used.  It is ComEd’s 

position that its proposal to limit the individual customer group to no less than 30 customers 

provides very similar, useful anonymous customer usage data for appropriate use by third parties 

as those states adopting the “15/15” rule, while providing more protection against the possibility 

of identifying any individual customer within the group.  In addition to creating a greater degree 

of anonymity and consumer protection than what the “15/15” rule offers, the 30 customer 

minimum has been vetted for ComEd resource feasibility and is generally considered to be 

operationally workable.3  With respect to CNT’s proposal to reduce the groupings further to a 

minimum of four customers,4 simple probabilities suggest that as the number of customers being 

grouped gets reduced, the easier it becomes for those customers’ identity to be exposed.  The 

methodology adopted in the Proposed Order provides the appropriate protection level for Illinois 

customers.  Accordingly, the Proposed Order should remain unchanged on this issue. 

  

                                                 
3 ComEd’s Surreply Comments (p. 4) also noted that while the “15/15” rule’s requirement to cluster 

customers in groups of not less than 15 customers for any given region may be similar to the proposed rule of 30 
customers, its secondary requirement to remove a customer from regional samples when such customer’s total usage 
is at or above 15% of the total usage within the sample may become resourcefully burdensome to ComEd, which 
may indeed result in greater costs to employ the “15/15” data extraction methodology. 

4 CNT BOE at 2-3.   
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II. The Proposed Order Correctly Rejects ICEA’s and RESA’s Argument Regarding 
the Use of Account Numbers and/or a Customer Supply Contract as Authorization 
for RES Access to Customers’ Interval Data for Non-Billing Purposes                                                                                                                                    

The Proposed Order correctly rejects ICEA’s and RESA’s argument regarding the use of 

account numbers and/or a customer supply contract for RES access to customers’ interval data 

for non-billing purposes. PO at 26.  Meanwhile, ICEA and RESA continue to urge the 

Commission to deem the historic practice of submitting the customer’s account number to the 

utility’s web site to satisfy the statutory requirement of “verifiable authorization” for access to 

customers’ and prospective customers’ interval data for non-billing purposes.5 ICEA BOE at 1-2, 

RESA BOE at 2.  The Commission should reject such claims. 

ICEA asserts that “for over ten years, the use of a customer’s account number satisfied 

the statutory requirement for customer authorization.” ICEA BOE at 2.  As a threshold matter, 

ICEA’s reliance on these historic practices as legal precedent for access to residential data is 

misplaced; these good faith practices are not binding upon the Commission.  Neither the 

Commission, nor any other administrative or judicial body, has expressly approved them for 

residential data.  Further, as discussed in ComEd’s Reply Comments and Surreply Comments,6 

ICEA’s characterization of the information available under the historic practice is overly-broad.  

The provision of an account number has never been deemed to authorize access to all of the 

billing and usage data that ComEd possesses for each customer.7 In general, rather, it allowed 

access to the information that the RES needed to provide the service it was authorized by the 

                                                 
5 The issue of RES access to prospective customers’ interval data is not specifically within the scope of this 

proceeding.  Staff Report at 3; Initiating Order at 2; Proposed Order at 2. 
6 ComEd Reply Comments at 5, ComEd Surreply Comments at 7-8. 
7 Since the beginning of open access it has been recognized and accepted that it is not good policy to 

require the utilities to review and interpret millions of contracts to determine the information to which customer has 
authorized a RES to have access.  Such a process would simply lead to endless disputes and litigation.  Instead, 
RESs with an account number or an LOA were deemed to have authorization to a certain subset of available 
information.   
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customer to provide to it.  Thus, while the interval data at issue here is arguably usage data, the 

question presented in this proceeding is RES access to “its customers’ interval data that is not 

used for the purposes of billing a customer.”  Staff Report at 3; Initiating Order at 2; Proposed 

Order at 2 (emphasis added).  Since access to the interval data is not needed to provide service to 

the RES’ customer, it has never before been made available to the RES.  Before access is 

provided, there needs to be greater confidence that the customer has expressly authorized access 

to this particular data.8  This is particularly true since the availability of a customer’s account 

number is now much more widespread than it was at the beginning of open access, especially in 

the governmental aggregation context.   

As correctly noted in the Proposed Order, the Commission’s decision on the issue of RES 

access to its customers’ interval data for non-billing purposes has critical implications. PO at 26. 

Due to the fact that smart meters collect energy usage data at much shorter time intervals than 

historically -- potentially revealing much more detailed and personal information about the 

activities within a dwelling or other premises -- the granularity of this data merits the 

Commission’s careful consideration to ensure that the privacy of customers is protected.  ICEA’s  

claim that this data should be given the same treatment as data historically recorded by standard 

meters (ICEA BOE at 3) ignores the fact that the PUA specifically requires its  protection.  

Section 16-108.6 requires that utilities’ Smart Grid Advanced Metering Infrastructure 

Deployment Plans (“AMI Plans”) “secure the privacy of personal information and establish the 

right of consumers to consent to the disclosure of personal energy information to third parties.” 

                                                 
8 The contract terms cited by ICEA do not support its position; under the provision cited by ICEA, the 

customer agrees only to authorize the RES “to obtain all data necessary so that [the ARES] can enroll its account” 
and “to take such actions as necessary and reasonable to perform this agreement.” Access to interval data that is not 
being used for billing purposes is not “necessary” to the RES to enroll the customer’s account, or to perform its 
obligations under the agreement. 
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220 ILCS 5/16-108.6. Section 16-108.6 was added to the PUA by the Energy Infrastructure 

Modernization Act, which was enacted in 2011 by the Illinois legislature to encourage electric 

utilities’ investment in modernizing electric systems, including the installation of smart meters.   

Thus, the Proposed Order’s rejection of the position that the customer authorization 

requirements of Sections 16-122 and 16-108.6 of the PUA are met if an RES has proper 

authorization in the form of the customer’s account number and/or a customer supply contract is 

correct.  Accordingly, the Proposed Order’s conclusion should remain unchanged on this issue. 

III. The Proposed Order Errs in Finding that Customer Disclosure Required for Opt-
Out Governmental Aggregations is Sufficient as a Means for RESs to Obtain 
Customer Authorization to Receive Interval Data for Non-Billing Purposes 

For reasons discussed in ComEd’s BOE, the Proposed Order should reject the conclusion 

that customer disclosure required for opt-out governmental aggregations is sufficient as a means 

for RESs to obtain customer authorization to receive interval data for non-billing purposes.  The 

AG’s suggestions proscribing the details of that disclosure do not remedy the defect in the 

underlying authorization process: it asserts that the customer disclosure required for opt-out 

aggregations should be designed to obtain “express, written customer authorization” to receive 

interval data for non-billing purposes, yet undermines its position by reliance on the opt-out 

process.  AG BOE at 2.   In other words, even if there is full disclosure of all material terms and 

conditions in connection with release of the information consistent with the disclosure standard 

for RESs in non-aggregation settings, this does not change the fact that “opt-out consent” does 

not require affirmative action by the customer; rather it assumes consent of a customer if such 

customer neglects to actively decline consent. That is, if the individual does not clearly decline 

consent, consent is granted.  
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With the exception of its conclusion regarding opt-out consent in the governmental 

aggregation context, the Proposed Order adopts a reasonable and appropriate standard for RES 

access to individual interval data.  RESs should obtain customer authorization for access to this 

information through initial signup under the contract (and the Commission should require RESs 

to prominently disclose authorization for same) or separate verifiable authorization consistent 

with Section 2EE of the Consumer Fraud and Deceptive Practices Act.9  This meets the 

requirements of Section 16-122 of the PUA for “verifiable” authorization, and Section 16-108.6 

of the PUA, which requires electric utilities to secure the privacy of “personal information” 

including usage data, as part of their AMI Plans and “establish the right of consumers to consent 

to the disclosure of personal energy information.” 220 ILCS 5/16-122, 220 ILCS 5/16-108.6.   

To allow presumed authorization for a majority of customers -- while requiring affirmative 

authorization for others -- does not meet these requirements.   

Neither Staff nor any other party has presented any rationale or explanation regarding the 

purpose served or value achieved by granting such easy access to customer interval data.  

Further, in this context RESs do not require this data for billing purposes, which means they are 

not providing a time-variant supply service or demand response program to the governmental 

aggregation.  Accordingly, ComEd respectfully requests that the Proposed Order be modified as 

set forth in its BOE and the proposed language contained therein.          

                                                 
9Under the Proposed Order, the Commission then directs the parties to come together collaboratively to 

devise the most efficient method for implementing this result in future workshops. 
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IV. There is No Legal Basis for the Commission to Grant ICEA’s Request that 
Procedures Established for the Disclosure of Interval Data in this Proceeding Apply 
Prospectively 

ICEA requests that in the event that the Commission accepts the Proposed Order and 

rejects ICEA’s arguments, that the Proposed Order be implemented on a prospective basis only 

for municipal aggregation customers, and begin with any new municipal aggregation program 

and renewals of existing programs. ICEA BOE at 8.  Section 16-122 and Section 16-108.6 of the 

PUA do not permit the flexibility urged by ICEA.  Accordingly, ICEA’s request on this point 

should be rejected.  

 

CONCLUSION 

WHEREFORE, for the reasons set forth herein and in ComEd’s Brief on Exceptions, 

Verified Initial Comments, Verified Reply Comments, and Verified Surreply Comments, ComEd 

respectfully requests that the Proposed Order be revised as set forth in ComEd’s Exceptions and 

as stated herein.  As so modified, the Order should be adopted by the Commission.   
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