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COMPLAINANT'S RESPONSE TO MOTION TO DISMISS 

Now comes, the Complainant, KENNETH KOLLAR, by and through his attorney, William 

S. Ryan, and for his Response to Commonwealth Edison Company's Motion to Dismiss, 

states as follows: 

Commonwealth Edison Company essentially provides two arguments in support of 

its Motion to Dismiss. The first argument is that Complainant's complaint is based on a 

cause of action for negligence and Complainant has failed to state a claim upon which relief 

can be granted so the Complaint should be dismissed pursuant to section 2-615. The second 

argument is that Commonwealth Edison Company possesses "unambiguous data" which 

refutes the allegations in the Complaint and that said Complaint should be dismissed 

pursuant to section 2-619. 

I. Failure to State a Claim Upon Which Relief Can Be Granted Pursuant to 

Section 2-615 

Commonwealth Edison Company asserts this caus.e should be dismissed because 

Complainant has not alleged the basic elements of a negligence claim. The Motion to 

Dismiss includes a five page analysis of the elements of negligence. However, the 
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Complaint filed in this matter does not contain a negligence count. Rather, the Complaint is 

based on Illinois Statute. Specifically, the Complaint relies on 220 ILCS 5/16-125. As such, 

Commonwealth Edison Company's analysis of elements required for a negligence action is 

wholly irrelevant. 

220 ILCS 5/16-125( e) and (f) of the Illinois Public Utilities Act provide for 

the payment of actual damages and replacement value to customers for certain power 

interruptions and fluctuations. A customer may have a claim for actual damages and a unit 

of local government may have a claim for reimbursement for emergency and contingency 

expenses under Section 16-125(e) in the event that more than 30,000 customers are 

subjected to a continuous power interruption of four hours or more that results in the 

transmission of power at less than 50% of the standard voltage, or that results in the total 

loss of power transmission. A customer may have a claim for replacement value of goods 

damaged under Section 16-125(f) in the event of a power surge or other fluctuation that 

causes damage and affects more than 30,000 customers. The Illinois Commerce 

Commission may grant a waiver of the obligation to pay actual damages and reimbursement 

for emergency and contingency expenses for a power interruption described in Section 16-

125(e) in instances in which ComEd can show that the interruption was the result of one or 

more of the following causes: (1) unpreventable damage due to weather events or 

conditions; (2) customer tampering; (3) unpreventable damage due to civil or international 

unrest or animals; ( 4) damage to ComEd equipment or other actions by a party other than 

ComEd, its employees, agents, or contractors. In addition, ComEd is not liable for claims 

for replacement value of goods damaged as a result of a power surge or other fluctuation 

under Section 16-125(f) when ComEd shows that the power surge or other fluctuation was 

due to one or more of the four above-described causes. (220 ILCS 5/16-125( e) and (f)) 
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In Plaintiffs Amended Complaint, he alleges the following: 

"9. Upon information and belief, the outage/surge affected over 30,000 customers. 

10. Upon information and belief, this outage/surge last in excess of 4 hours. 

11. The result was the transmission of less than 50% of power." 

From the pleading, it is clear that the elements of 220 ILCS 5/16-125(e) and (f) of the 

Illinois Public Utilities Act are plead by Complainant. 

Respondent has failed to address Complainant's claims in regard to 220 ILCS 5/16-

125(e) and (f), in Section I of its' motion. If clarification is required, Complainant would 

request leave to amend his complaint to directly reference 220 ILCS 5/16-125(e) and (f). 

II. Section 2-619 

Commonwealth Edison Company argues that the allegations in the Complaint are 

refuted by the outage records and affidavit attached to its' Motion to Dismiss. Initially, 

these records that comprise Exhibit B do not provide a discernible way for Complainant to 

respond to them. They are internal records and contain no explained reference to 

Complainant's name or address. They contain only codes; that are neither decipherable to a 

common reader, nor explained by the Respondent's affiant. Complainant has no way of 

knowing whether this is a full and complete record, and affiant fails to allege that this is a 

full and complete record. Nothing in Respondent's motion and exhibits links any of the 

information regarding outages to Complainant's physical address, or account. 

Affiant further alleges that ComEd did not have 30,000 customers experience an outage 

that lasted in excess of four ( 4) hours, but fails to disclose the reports or documentation 

upon which that conclusion is based. Affiant alleges that 2,494 customers experienced an 

interruption on May 10, 2012, but fails to disclose the reports and documentation upon 

which that conclusion is based. Affiant admits this failure to provide documentation in his 
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own affidavit. In Paragraph 6 of the Affidavit, Affiant states "I have reviewed ComEd's 

outage record, including but not limited to Exhibit B". If Affiant relied on further 

documentation, it is not attached to the motion. Additionally, nothing in the affidavit nor 

exhibits provided by Respondent address outages or surges that occurred either in the days 

immediately prior or following May 10, 2012. 

Fatally for the Affidavit, Affiant has no personal knowledge of the facts underlying 

the matter. Affiant is stating only conclusions and opinions based upon information 

gathered by others. Affiant admits this in his own affidavit. In Paragraph 5 of the 

Affidavit, the Affiant states that the outage data was "made at or near the time of the 

occurrence of the matters set forth by, or from information transmitted by, a person with 

knowledge of these matters." The person with personal knowledge is someone other than 

the affiant. Therefore, in violation of Illinois Supreme Court Rule 191, the Affiant is 

offering only conclusory statements upon matters not within his personal knowledge. 

Supreme Court Rule 191 states " affidavits submitted ... shall be made on the personal 

knowledge of the affiants; shall set forth with particularity the facts upon which the claim, 

counterclaim, or defense is based; shall have attached thereto sworn or certified copies of all 

documents upon which the affiant relies; shall not consist of conclusions but of facts admissible 

in evidence; and shall affirmatively show that the affiant, if sworn as a witness, can testify 

competently thereto. If all of the facts to be shown are not within the personal knowledge of one 

person, two or more affidavits shall be used." (See Ill. Sup. Ct. Rule 191) Respondent fails to 

provide any further affidavits submitting facts based upon personal knowledge. The only 

purpose the Respondent's affidavit can possibly serve is to show that Exhibit B is a true and 

correct copy of an internal ComEd record, upon which he can only draw conclusions, not state 

facts. In other words, Respondent's Exhibit B is merely hearsay. Nothing in Respondent's 
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Motion, or Affidavit, addresses actual personal knowledge of the facts underlying the matter. 

Respondent's Affidavit should be stricken from the record for this reason. 

Attached as Exhibit A hereto, is the Affidavit of Kenneth Kollar. In it, he states that an 

outage or surge did occur on or about May 10, 2012 at his property located at 1673 East 1553'd 

Streator, IL 61364. (See Exhibit A.). The Plaintiff can testify to his personal knowledge of 

the matters at hand. Unlike the Respondent's Affiant, his knowledge of the matter is not 

bound wholly by the contents of an internal report, the data of which was generated by a 

non-affiant. 

As such, there is insufficient evidence submitted by Respondent to rule out outages 

to Complainant's address. The Affidavit is insufficient at law to provide a factual basis for 

Respondent's contentions. Further, Respondent's motion would indicate that there is 

further documentation available from the Respondent that would complete the picture. 

Complainant should have the opportunity to review these records prior to any ruling on the 

merits of the case. Complainant has tendered requests for written discovery to the 

Respondent. Ruling on this motion - if it should not be favorable to the Complainant -

should be postponed to a time at which Complainant can ascertain the information actually 

in Respondent's possession, by individuals with personal knowledge of the events. 

Respondent has only provided conclusory statements, based on hearsay, and not actual facts 

within an affiants personal knowledge. 

WHEREFORE, the Complainant prays for a finding in his favor denying 

Commonwealth Edison Company's Motion to Dismiss, and, in the alternative, to grant 

leave to the Complainant to amend the Complaint, and for all other relief deemed 

appropriate. 
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Respectfully Submitted, 

~) ~for Plaintiff 

Subscribed and Sworn before me this 311
h Day 

Of December 2013 

William S. Ryan 
Attorney for Plaintiff 
#6243796 
P.O. Box 218 
Franklin Park, IL 60131 
847-455-5575 
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Complaint as to reimbursement for damages 
due to power outage/subsequent surge 
in Streator, Illinois 

AFFIDAVIT OF KENNETH KOLLAR 

Now comes, Kenneth Kollar, and under oath, deposes and states as follows: 

Exhibit A 

1. I am the owner of record of property located at 1673 East 1553'd Streator, IL 61364 and 

was the owner on or about May 10, 2012. 

2. On or about May 10, 2012, a power surge and/or power outage occurred at the property. 

3. As a result of the surge/outage, the air conditioning unit at the property was damaged 

and rendered inoperable. 

4. As a result of said damage, I have incurred $1,368.43 in repairs to my air conditioning 

unit. 

5. In addition to the air conditioning unit, the refrigerator was damaged and the food was 

spoiled in a sum of $315.75. 

6. Upon information and belief, the outage/surge affected over 30,000 customers. 

7. Upon information and belief, this outage/surge last in excess of 4 hours. 

8. The result was the transmission of less than 50% of power. 
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Affiant Further Sayeth Naught 

William S. Ryan 
Attorney for Plaintiff 
#6243796 
P.O. Box 218 
Franklin Park, IL 60131 
847-455-5575 

i 
~SEAL 
Wlt.~IAM 5'RVAll 

"""'p~ -State ol llHnois 
Mr Opft)tllls*lon Expires Feb 6. 2017 
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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

KENNETH KOLLAR ) 
) 
) 
) 
) 

vs. No. 13-0283 

COMMONWEALTH EDISON 

PLAINTIFF'S INTERROGATORIES TO DEFENDANT 

NOW COMES the Plaintiff, by and through her attorneys, the Law Offices of William S. Ryan, 
and pursuant to Illinois Supreme Court Rule 213 propounds the following interrogatories to be answered 
by Defendants, within twenty-eight (28) days: 

1. State the name and current address of the individual answering these interrogatories. 

ANSWER: 

2. Please state the name(s) and address( es) of all the dispatch or service personnel 
responsible for maintenance, emergency service or repair of electrical service at 1673 East 1553'd 
Streator, IL 61364 between May 1, 2012 and May 11, 2012. 

ANSWER: 

3. Please state the name(s) and address( es) of all the person(s) or entities who managed, 
personnel responsible for for maintenance, emergency service or repair of electrical service at 1673 East 
1553'd Streator, IL 61364 between May 1, 2012 and May 11, 2012. 

ANSWER: 

4. State whether any defendant, agent or employee of defendant inspected the property 
at1673 East 1553'd Streator, IL 61364, or the vicinity, between May 1, 2012 and present. If such 
inspections have been made, state the date and time it was made; the name, address and job title of the 
persons making the inspection, and what findings were made. 

ANSWER: 

5. Please state the name, address and job title of the person and/or agency, company, service 
or entity responsible, at the time of the occurrence, for repairing, maintaining and/or inspecting the 
electrical services in the vicinity of 1673 East 1553'd Streator, IL 61364 between May 1, 2012 and May 
11, 2012. 

ANSWER: 



6. Was any person responsible for supervising the area in which the plaintiff was injured at 
the time of the accident? If so, for each person state: 

a. Their name and address; 

b. Their job title and description duties; 

c. Their location at the time of the occurrence; 

d. Their employer's name and address. 

ANSWER: 

7. Have you or any employee or agent ever received any complaint, warning, notice or 
otherwise become aware of any dangerous or defective condition in the vicinity of the premises from May 
1, 2012 to May 11, 2013? If so, please state: 

ANSWER: 

a. The name and address of the person who gave the notice; 

b. The name, address and job title of the person who received it an who now has 
custody of if; 

c. The date and time it was received; 

d. The substance of the complaint, warning or notice, including the nature and 
location of the danger or defect to which it related; 

e. A description and date of any action taken as a result of said complaint, warning 
or notice. 

8. Do you have statements from any witness or party? If so, state: 

a) The name and address of each such party or witness; 

b) The date of each of said statements; 

c) Whether such statement is typed, handwritten or oral, or by court reporter, and if 
so, the name and address of said reporter; 

d) The name and address of the person who took the statement and in whose 
possession the statement is as of the date of these interrogatories. 



ANSWER: 

9. Was the electrical service equipment at or in the vicinity of 1673 East 1553'' Streator, IL 
61364, in the plaintiff's complaint ever repaired, changed or altered in any was subsequent to the date of 
the occurrence? If the answer is yes, state: 

a) What exactly was done to change, repair or alter said condition; 

b) When was this accomplished, i.e., the exact date; and 

c) For what reason did the repair, change or alteration take place. 

ANSWER: 

10. Were any photographs, movies and/or videotapes taken of the scene of the 
occurrence or of the persons and/or vehicles involved? If so, state the date or dates on which 
such photographs, movies and/or videotapes were taken, the subject thereof, who now has 
custody of them, and the name, address and occupation and employer of the person taking them. 

ANSWER: 

11. Have you (or has anyone acting on your behalf) had any conversations with any 
person at any time with regard to the manner in which the occurrence complained of occurred, or 
have you overheard any statements made by any person at any time with regard to the injuries 
complained of by plaintiff or the manner in which the occurrence complained of occurred? If the 
answer to this interrogatory is in the affirmative, state the following: 

ANSWER: 

a) The date or dates of such conversations and/or statements; 

b) The place of such conversations and/or statements; 

c) All persons present for the conversations and/or statements; 

d) The matters and things stated by the person in the conversations and/or 
statements; 

e) Whether the conversation was oral, written and/or recorded; and 

f) Who has possession of the statement if written and/or recorded. 

12. Do you know of any statements made by any person relating to the occurrence 
complained of by the plaintiff? If so, give the name and address of each such witness and the 
date of the statement, and state whether such statement was written and/or oral. 

ANSWER: 



13. Pursuant to Rule 213(!), please state the identity and address of each witness who will 
testify at trial and provide all information required by Rule 213(!) for each of the following categories of 
witnesses: 

a) Lay witnesses; 

b) Independent expert witnesses; 

c) Controlled Expert witnesses; 
ANSWER: 

14. List the names and addresses of all other persons other than yourself and persons 
heretofore listed who have knowledge and information relating to facts of said occurrence or of the 
injuries and damages following therefrom. 

ANSWER: 

15. Identify any statements, information and/or documents known to you and requested by 
any of the foregoing interrogatories which you claim to be work product or subject to any common law or 
statutory privilege, and, with respect to each interrogatory, specify the legal basis for the claim as required 
by Illinois Supreme Court Rule 201(n). 

ANSWER: 

William S. Ryan 
Attorney at Law 
Atty. No. #6243796 
P.O. Box 218 
3101 N. Rose Street 
Franklin Park, IL 60131 
(847) 455-5575 

Respectfully submitted, 



STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

KENNETH KOLLAR ) 
) 
) 
) 
) 

vs. No. 13-0283 

COMMONWEALTH EDISON 

NOTICE TO PRODUCE TO DEFENDANT 

Pursuant to Rules 214 of the Rules of the Supreme Court, you are hereby requested and directed 

to produce under oath, within 28 days of the receipt of this request, the following: 

1. Any statement of a named party, or its' agents, given to some person or entity, said statement 

shall be produced by the person or entity to whom it was given or transferred. 

2. The statement of any person, whether signed or unsigned, in word to word fashion or in 
summarized fashion relating to the subject matter of this lawsuit, liability, the issue of 

damages or an issue of impeachment. If a privilege is claimed as to any statement, please 

provide a privilege log. 

3. All photographs, videotapes, slides or motion pictures or audio recordings, involving any 
person, site, structure or tangible thing which is the subject matter of this lawsuit. 

4. Any and all documents, writings or tangible items in the Defendant's possession which refer 

to or relate to any power outages, surges, switching records, dispatcher's records, written 
evidence of any spikes, or interruptions in electrical service occurring in the vicinity of 1673 

East 1553'd Streator, IL 61364, between May 1, 2012 and May 11, 2012. 

5. Any document or tangible item which contains the name, address or telephone number of any 
witnesses who claim to have relevant knowledge regarding: the alleged occurrence or events 

and the damages claimed by any plaintiff. 

6. Any document, notices or correspondence between the plaintiff and defendant tendered or 

prepared between May 1, 2012 and present. 

7. Any document or tangible item which contains any information which relates to the 
Defendant's operations and services in relation to the subject matter of this suit. 

9. Any and all items of physical or demonstrative evidence you believe might be used at trial for 

any purpose. 

10. Any and all documents or tangible items you intend to introduce at trial for evidentiary, or 

any other purposes. 



12. Any and all correspondence, notations, and writings, or recordings of verbal communications 
of any nature between Plaintiff, and defendant, or its' agents. 

13. An affidavit stating that the production of documents is complete in accordance with the 

requests. 

William S. Ryan 
Attorney at Law 
Atty. No. #6243796 
P.O. Box 218 
3101 N. Rose Street 
Franklin Park, IL 60131 
(847) 455-5575 

William S. Ryan -Attorney for Plaintiff 
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NOTICE OF FILING 

TO: SEE ATTACHED SERVICE LIST. 

Docket No. 13-0283 

On December 31, 2013, I filed the attached Complainant's Response to Motion to 
Dismiss and Notice to Produce and Interrogatories to Defendant. 

PROOF OF SERVICE 

I, the undersigned, certify that I served this Notice of Filing and attached Response 
by electronic mail to the stated addresses, before 5:00 p.m. on December 31, 2013. 

Attorney No. #6243796 
William S. Ryan 
Attorney at Law 
P.O. Box 218 
3101 N. Rose St. 
Franklin Park, IL 60131 
Phone: 847-455-5575 
Fax: 847-455-5584 
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lllb l'ark Ave. 
River Forest, IL 60305 
mailto:ken@kcstech.com 

Mark L. Goldstein 
Atty. for Respondent 
Mark L. Goldstein, P.C. 
3019 Province Circle 
Mundelein, IL 60060 
mailto:mlglawoffices@aol.com 

Thomas S. O'Neill 
Sr. Vice President & General Counsel 
Commonwealth Edison Company 
440 S. LaSalle St., Ste. 3300 
Chicago, IL 60605 
mailto:thomas.oneill@comed.com 

William S. Ryan 
Atty. for Kenneth Kollar 
PO Box 218 
3101 N. 25th Ave. 
Franklin Park, IL 60131 
mailto:wr6013 l@aol.com 

Christine Baranowski Ouska 
Senior Legal Analyst 
Exelon Business Services Company 
Three Lincoln Centre 
Oak Brook Terrace, IL 60181 
mailto:christine.ouska@exeloncorp.com 

Bradley R. Perkins 
Exelon Business Services Company 
10 S. Dearborn St., 49th FL 
Chicago, IL 60603 
mailto:brad.perkins@e><eloncorp.com 

Heather Jorgenson 
Administrative Law Judge 
Illinois Commerce Commission 
160 N. LaSalle St., Ste. C-800 
Chicago, IL 60601 
mailto:hjorgens@icc.illinois.gov 
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