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  : 
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  : 
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  : 
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REPLY BRIEF ON EXCEPTIONS OF THE STAFF 
OF THE ILLINOIS COMMERCE COMMISSION 

 
The Staff of the Illinois Commerce Commission (“Staff”), by and through its 

counsel, and pursuant to Section 200.830 of the Illinois Commerce Commission’s (“ICC” 

or “Commission”) Rules of Practice (83 Ill. Adm. Code 200.830), respectfully submits its 

Reply Brief on Exceptions (“RBOE”) in the above-captioned matter. 

I. INTRODUCTION 

On December 23, 2013, the ALJ issued the Proposed Order (“ALJPO”).  On 

December 30, 2013, in addition to Staff the following filed a Brief on Exceptions 

(“BOE”): the Ameren Illinois Company (“AIC” or “Ameren” or “Company”), the Citizens 

Utility Board (“CUB”), the Environmental Law and Policy Center (“ELPC”), the Natural 

Resources Defense Council (“NRDC”), and the People of the State of Illinois by and 

through the Illinois Office of the Illinois Attorney General (“AG”). 
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In the following sections, Staff replies to the some of the positions or arguments 

made in the BOEs that were filed on December 30.  Staff’s failure to address other 

positions or arguments that were contained in those BOEs should not be construed as 

agreement with those positions or arguments. 

II. REPLY TO AIC’S EXCEPTION 1: ALJPO SECTION V.B.7., FILING 
REQUIREMENTS, SECTIONS 8-103(F)(7) AND 8-104(F)(8) OF THE ACT (ALJPO AT 
43-45) 

The ALJPO correctly found that Sections 8-103(f)(7) and 8-104(f)(8) of the Act 

require that an “independent evaluator” perform the cost-effectiveness evaluation, and 

not the utility; however, AIC disagrees in its Exception 1.   Staff objects to AIC’s 

proposed language for its Exception 1.  (AIC BOE Attachment A, 45.)    AIC’s proposal 

would allow AIC to perform the independent cost-effectiveness evaluation by providing 

the preliminary analyses for use during the evaluation, instead of an independent 

evaluator.  (AIC BOE, 2-3.)  AIC’s proposal is contrary to the plain language of Sections 

8-103(f)(7) and 8-104(f)(8) of the Act.  (Staff IB, 23.)  AIC’s proposed language should 

be rejected.  

III. REPLY TO AIC’S EXCEPTION 5: ALJPO SECTION, VI.C, ALIGNING THE 
TIMING OF THE APPLICATION OF THE NET TO GROSS FRAMEWORK AND THE 
ILLINOIS TECHNICAL REFERENCE MANUAL (ALJPO AT 129-131) 

The ALJPO deftly navigated the difficulties of aligning the timing of the 

application of the net to gross (“NTG”) framework, and it should not be altered.  AIC 

proposes in its Exception 5 to modify this decision.  (AIC BOE Attachment A, 130.)  

Staff objects to AIC’s proposed language for its Exception 5.  AIC’s proposal attempts to 

modify the ALJPO’s decision concerning the NTG Framework that was adopted in a 
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different Commission Conclusions section, by having NTG ratio values known by March 

1 deemed prospectively under all circumstances.  Under the Plan 2 NTG Framework 

adopted by the ALJPO, there are certain instances where retrospective application 

should occur for the NTG ratios, namely in cases where the market or program 

undergoes significant changes or the program is new and unproven.  This was a very 

important aspect to the Commission in the adoption of the Plan 2 NTG Framework 

because the potential retrospective application of NTG helped to ensure that AIC would 

have an incentive to prudently manage risky programs and make program modifications 

rather than to divert the risk to ratepayers.  A more detailed description of the 

significance of these issues is outlined below, under Section VII.B.1., Net-To-Gross 

Ratio Values.  As explained in greater detail in Section VII.B.1., the key premise of 

Staff’s Modified Illinois NTG Framework is in alignment with the Commission’s position 

that would ensure the Company is faced with the incentives to prudently manage its 

programs and make the appropriate program changes to make its programs more 

effective and minimize free-ridership.  In particular, the Modified Illinois NTG Framework 

set forth in Staff Exhibit 3.1 provides a significant amount of certainty to AIC by allowing 

for prospective application of all NTG ratios, except in cases where it does not serve the 

public interest to do so, namely when consensus is not reached on an appropriate NTG 

value to deem, and in that case there potentially could be partial retrospective 

application, which still would provide a significant amount of certainty to AIC as 

thoroughly explained in Staff’s Initial Brief.  (Staff IB, 48-56, 71-72.)  For these reasons, 

AIC’s proposed language for its Exception 5 should be rejected. 
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IV. REPLY TO AIC’S EXCEPTION 8: ALJPO SECTION VI.I, CONTRACTING 
WITH INDEPENDENT EVALUATORS (ALJPO AT 159-167); SECTION VI.J, 
EVALUATION CYCLE (ALJPO AT 169-173) 

Staff objects to AIC’s proposed language concerning the evaluation contract and 

its proposal to eliminate Commission approval of consistent statewide NTG 

methodologies as set forth on pages 166-167 and 171 of the AIC BOE Attachment A.  

(AIC BOE Attachment A, 166-167, 171.)  Staff has no objection to AIC’s proposed 

language concerning evaluation timing on page 168 of the AIC BOE Attachment A. 

AIC seeks to renew (as opposed to rebid) the contract with its current 

independent evaluator while also proposing to modify the contract such that Staff will be 

excluded from reviewing the final evaluation work plans.  (AIC BOE, 15-17.)  For the 

reasons thoroughly explained in Staff’s Initial and Reply Briefs, Staff does not object to 

AIC renewing the contract with its current evaluator only under the conditions that (1) 

the Commission adopts Staff’s recommendation to require the evaluators to use 

consistent statewide NTG methods that will ultimately be adopted by the Commission 

as an attachment to the updated Illinois Statewide Technical Reference Manual for 

Energy Efficiency (“IL-TRM”), and (2) Staff continues to be included in the final 

evaluation work plan review process in a manner consistent with Plan 2.  (Staff RB, 28-

29; Staff IB, 78-80.)  The ALJPO correctly adopts both of Staff’s conditions and thus the 

language contained in the ALJPO should be maintained.   

With respect to the first condition as adopted in the ALJPO, AIC argues against 

requiring consistent statewide NTG methodologies.  The Company argues this 

requirement appears to “ignore the reality that a utility’s budget, geographic service 

territory and program design are different than other utilities and thus mandatory 

‘consistency’ may not be appropriate.”  (AIC BOE, 16.)    The ALJPO agreed with Staff’s 
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reasoning and proposal on the need to achieve consistent NTG methodologies across 

the utilities.  (ALJPO, 170.)  As thoroughly explained in Staff’s Initial Brief, historical 

inconsistencies in NTG approaches have been subject to significant controversy and 

they create concerns regarding the independence of certain evaluators.  (Staff IB, 78.)  

Further, the use of inconsistent NTG methodologies provides limited useful information 

to parties concerning the source of different NTG results.  Adoption of standardized 

statewide NTG methodologies can provide more stable NTG results over time and it 

would better elucidate differences between utilities that may result from different 

program approaches, as has been demonstrated by adoption of consistent statewide 

NTG methodologies in Massachusetts and California.  (Staff IB, 78-79.)  Certain NTG 

methodologies produce meaningless results, and thus expending the limited evaluation 

funds for estimating NTG values using defensible NTG methods that produce 

meaningful NTG values actually results in a more efficient approach and use of 

ratepayer funds.  The best way to ensure defensible NTG methods are used in the 

evaluations is to have the Commission adopt such statewide net savings methodologies 

consistent with the approach used by the Commission to adopt consistent statewide 

gross savings methodologies within the IL-TRM.  Similar to how the IL-TRM is not 

inflexible and is able to address legitimate differences across the state such as weather, 

the consistent statewide NTG methodologies would not be inflexible but would be 

adaptable to multiple program designs and tailored to appropriately assess the specifics 

of each of the utilities’ programs, consistent with standardized NTG approaches 

adopted in other states.   
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In previous Plan dockets, the Commission encouraged, as opposed to required, 

the evaluators to use consistent approaches to assessing NTG.  Despite this 

Commission-directed encouragement, Staff has found it extremely difficult to get the 

evaluators to use the same NTG approaches without a Commission requirement to do 

so and without support from AIC.  (Staff IB, 79; Staff RB, 14-15, 28-29.) 

AIC’s insistence for allowing use of NTG methods different from the other utilities 

in the state on the basis of different geography is undermined and contradicted by AIC’s 

preference to use spillover values estimated for programs offered in different states 

without regard for differences in geography and program design.  In short, AIC supports 

use of NTG methods from areas of different geography only when it results in increased 

savings (e.g., spillover). 

AIC argues that “Staff’s argument for statewide consistency in NTG 

methodologies … would contradict Staff’s own evidence presented in this case” 

regarding the Policy Manual.  (AIC BOE, 16.)  AIC misconstrues Staff’s position.  As 

clearly explained in Staff’s Reply Brief, the reasons Staff opposed the creation of a 

Policy Manual concerning various “program-related” policies are not applicable to the 

creation of a Policy Manual concerning various “evaluation-related” policies because 

“evaluation-related” policies will simply impact the evaluators and will not impact, 

complicate, or frustrate the utilities’ existing program offerings to consumers.  (Staff RB, 

13-14.)  The establishment of statewide standardized NTG methodologies is consistent 

with previous Commission Orders wherein the Commission emphasized that “[i]t is 

critical that both gas and electric utilities are required to play by the same rules and 
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assumptions.”  The Peoples Gas Light and Coke Company, North Shore Gas Company,   

ICC Final Order Docket No. 10-0564, 76 (May 24, 2011). 

With respect to Staff’s second condition, that the final evaluation plans be 

developed at the discretion of the independent evaluator with agreement from Staff, the 

ALJPO correctly found that no evidence was presented providing a reason to deviate 

from this ongoing practice.  Indeed, only evidence was presented that would support 

continuation of such proposal as Staff helped to ensure AIC’s evaluator complied with 

the Plan 2 Order.  (Staff Group Cross Ex. 1, 57, 59, 61; Staff IB, 98.)  AIC argues that 

Staff should be excluded from the final evaluation plan review because including such 

condition elevates Staff’s opinions above the independent evaluator’s and the SAG’s. 

(AIC BOE, 17.)  Staff does not agree.  As thoroughly explained in Staff’s Reply Brief, the 

exclusion of Staff from the final evaluation work plan review would result in a situation 

where the evaluator is entirely beholden to AIC, which is contrary to the independence 

requirements of Sections 8-103(f)(7) and 8-104(f)(8) of the Act.  (Staff RB, 29.)  The 

evaluator would be entirely beholden to AIC under its proposed language for Exception 

8 because AIC holds the contract with the evaluator and thus AIC approval of the 

deliverables (including evaluation work plans) that the evaluator submits to AIC is 

logically a requirement for the fulfillment of the terms of the contract and payment.  

Accordingly, AIC’s Exceptions on this matter should be rejected because they are 

misleading and would result in the evaluator being entirely beholden to AIC which is 

inconsistent with the statute. 

For all the above reasons, AIC’s proposed language concerning the evaluation 

contract and its proposal to eliminate Commission approval of consistent statewide NTG 
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methodologies as presented on pages 166-167 and 171 of the AIC BOE Attachment A 

should be rejected.  (AIC BOE Attachment A, 166-167, 171.)  Staff has no objection to 

AIC’s proposed language concerning evaluation timing on page 168 of the AIC BOE 

Attachment A. 

V. REPLY TO AIC’S EXCEPTION 4: ALJPO SECTION VI.B., ENERGY 
EFFICIENCY POLICY MANUAL (ALJPO AT 121-128) 

Staff objects to some of AIC’s proposed language for its Exception 4.  (AIC BOE 

Attachment A, 128.)  AIC accepts the ALJPO’s determination that the SAG should 

complete an evaluation Policy Manual.  (AIC BOE, 10.)  Staff also accepts the ALJPO’s 

determination that the SAG should complete an evaluation Policy Manual, but believes 

a Commission requirement directing AIC to work with the SAG to complete an 

evaluation Policy Manual is necessary to ensure its timely creation.  AIC’s proposal 

would alter the key purpose of the evaluation Policy Manual by requiring it to explicitly 

recognize that differences can occur in evaluation methodologies based on each 

program administrator’s budget, geographic territory, program design, and program 

implementation.  (AIC BOE Attachment A, 128.)  AIC’s proposal to add this language 

serves to weaken the ALJPO finding that statewide consistency in evaluation is the key 

purpose of the evaluation Policy Manual.  For the reasons set forth above in Staff’s 

reply to AIC’s Exception 8 concerning consistent statewide NTG methodologies, AIC’s 

proposed language should be rejected. 
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VI. THE ALJPO CORRECTLY ADOPTS THE ADDITIONAL CONDITIONS 
IDENTIFIED BY STAFF IN CONJUNCTION WITH GRANTING AIC’S REQUEST FOR 
FLEXIBILITY AND ANNUAL SAVINGS GOAL ADJUSTMENTS BASED ON 
COMMISSION-APPROVED CHANGES TO THE IL-TRM AND NTG RATIO VALUES. 

As an initial matter, many of the policy matters at issue in this proceeding are 

integrally related and the incentives created by each are difficult to parse out on an 

individual policy basis, without consideration of the other policies adopted.  Staff 

attempts to make clarifications where applicable below.   

The ALJPO does a remarkable job adopting the policies that work well together 

to provide the appropriate incentives to AIC that will maximize energy savings and net 

benefits to ratepayers in Illinois.  In particular, the ALJPO adopts AIC’s proposal to 

annually adjust savings goals based on Commission-approved changes to the IL-TRM 

and updates to deemed NTG ratio values with the additional conditions recommended 

by Staff.  (ALJPO, 151.)  The adoption of this proposal removes the incentive that would 

otherwise exist for a utility to oppose updates to the IL-TRM and NTG ratio values that 

result in reduced savings.  The elimination of this incentive is critical to ensure that the 

best estimates of savings are deemed.  Deemed values influence how AIC expends 

ratepayer funds on the energy efficiency programs.  Per the IL-TRM Policy Document, if 

a utility opposes an update to the IL-TRM, then that updated value would not be 

reflected in the deemed savings values found in the updated IL-TRM for an additional 

year.    Ensuring the best estimates of savings are deemed in a timely manner, rather 

than delayed by a year, results in the desired outcome of AIC responding to those best 

estimates of savings when expending ratepayer funds on implementing energy 

efficiency in a given year.  The ALJPO adopts AIC’s proposal regarding flexibility with 

the same additional conditions recommended by Staff.  (ALJPO at 139.)  Adoption of 
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both of these proposals will help to ensure AIC prudently implements the energy 

efficiency programs and maximizes energy savings and net benefits for consumers in 

Illinois.   

A. REPLY TO THE AG, CUB, AND NRDC 

The AG, CUB, and NRDC continue to argue that the Commission should reject 

AIC’s proposal to annually adjust savings goals based on Commission-approved 

changes to the IL-TRM and updated deemed NTG ratio values.  (AG BOE, 26-31; CUB 

BOE, 4-9; NRDC BOE, 23-24.)  The ALJPO correctly adopts AIC’s proposal with the 

additional conditions identified by Staff.  (ALJPO at 151.)  The Commission should 

adopt the ALJPO conclusion and reject the recommendations of the AG, CUB, and 

NRDC because they fail to consider that existing Commission policy requires the 

Company to use the most current Commission-approved IL-TRM in its Plan filing.  (Staff 

Ex. 1.0, 8.)  Specifically, the IL-TRM Policy Document adopted by the Commission in 

ICC Docket No. 13-0077 states that “[t]he most current TRM that is approved by the 

Commission shall be used in the preparation of the Program Administrators’ three-year 

energy efficiency Plan filings.”  Id.  The IL-TRM specifies numerous key inputs that 

impact savings estimates that the Company is required to present within its Plan filing.  

The Company’s estimate of achievable energy savings goals are based to a large 

degree on the inputs specified in the Commission-approved IL-TRM.  It is reasonable to 

allow updates to those energy savings goals based on Commission-approved changes 

to the IL-TRM.  It would be unfair to punish the Company for using the Commission-

approved IL-TRM in the Plan filings by adjusting IL-TRM values during the course of the 
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Plan, with no possibility of adjusting the savings goals which were derived from the 

values set forth in a previous Commission-approved version of the IL-TRM.   

Further, adoption of the Company’s proposal with the additional conditions 

proposed by Staff, as the ALJPO correctly does, can help reduce litigation in the context 

of the NTG Framework and IL-TRM Update Process.  It will help ensure the deemed 

NTG ratio values and the IL-TRM reflect the best available and most up-to-date 

information which should provide the Company with the proper incentives for expending 

ratepayer funds in a prudent manner.  In sharp contrast, adoption of the 

recommendations of the AG, CUB, and NRDC will create perverse incentives for the 

Company to oppose updates to the IL-TRM and NTG ratio values that reduce savings 

attributable to energy efficiency measures as those updates would make it more 

challenging for the Company to meet the energy savings goals forecasted in the Plan 

filing which were based on the Commission-approved IL-TRM in effect at the time the 

Plan was submitted.   

CUB argues that “[a]llowing the Company to change goals any time there is a 

change in the NTG or TRM values for a measure or program is antithetical to the 

purpose of the statutory goals, which call for utilities to put forth efforts to annually 

increase the amount of energy efficiency achieved by managing programs. CUB Ex. 2.0 

at 12. It effectively will allow the Company to reduce its Plan savings targets without 

Commission approval. NRDC Ex. 1.0 at 25.”  (CUB BOE, 5.)  In contrast to CUB’s 

assertions, the IL-TRM is approved by the Commission annually and it is those 

Commission-approved changes that would modify AIC’s savings goals.  In a number of 
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cases, changes to the IL-TRM may result in increased energy savings and thus in such 

situations, AIC’s energy savings goals will actually increase. 

CUB’s proposed language concerning flexibility should be rejected because it 

results in the Commission granting the Company unlimited flexibility, something 

opposed by nearly all parties to this proceeding, including CUB.  (CUB BOE, 7.)  

The AG argues that Staff’s conditions, as adopted by the ALJPO, do nothing to 

prevent potential abuse from occurring, and that Staff’s proposed conditions do not go 

far enough to prevent AIC from taking advantage of an opportunity to shift resources in 

such a way as to swap out resources or otherwise game the system.  (AG BOE, 21.)  

NRDC notes that a mechanism to limit flexibility is needed to ensure the Company is 

prohibited from changes that would plainly undermine the plan approval process.  

(NRDC BOE, 20.)  Staff agrees with the NRDC but believes the conditions 

recommended by Staff and adopted by the ALJPO provide the necessary transparency 

to determine whether strict limitations to flexibility need to be imposed in future Plan 

filings in the event it is determined that AIC has gamed the system over the course of 

implementing Plan 3.  The AG and NRDC argue against certain of the additional 

conditions proposed by Staff and adopted by the ALJPO.  The AG alleges Staff’s 

recommendations for reporting to the Commission are “draconian,” while NRDC asserts 

that it would be “ineffective to then expect the Commission to thoroughly investigate 

each case in which the company should have made a ‘prudent’ response[.]”  (AG BOE, 

20; NRDC BOE, 24.)  Both of these assertions are without merit and should be rejected.  

The Commission already investigates the prudence of the Company’s energy efficiency 

expenditures on an annual basis in reconciliation proceedings as required by Sections 
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8-103 and 8-104 of the Act.  AIC already submits quarterly reports to the Commission 

as required under the Section 8-104(f)(8) of the Act.  Staff’s proposal for AIC to include 

specific information within those statutorily-required quarterly reports will provide for 

greater transparency in AIC’s use of flexibility and it will enable a more efficient review 

process in reconciliation proceedings.  Clearly, the Commission should reject the 

positions of the AG and NRDC concerning this issue.   

As explained in the AG’s Initial Brief  

Ameren is proposing goals that are drastically modified downward from those 
originally intended in the legislation, due to the Section 8-103 budget cap 
limits.  In addition, Ameren is proposing a relatively balanced portfolio of 
programs that does not simply strive to hit the highest goals possible, but 
rather to spend additional funds for longer lived and more expensive 
resources, to meet other policy objectives – an approach that is widely 
supported among the witnesses in this docket and in the SAG. However, 
Ameren is asking the Commission to approve significantly downward 
modified goals based on this specific plan and allocations of resources 
among different programs with widely varying costs per unit of savings.  

 (AG IB, 48 (citations omitted).)  In a similar respect, CUB argues that “[t]he Commission 

should safeguard against policies that would allow the Company to heavily invest in the 

cheapest programs at the expense of more expensive programs with longer and more 

significant savings.”  (CUB BOE, 5-6.)  Because the residential CFL program is the only 

program that AIC can quickly ramp up to fulfill gaps in meeting its savings goals, 

declining NTG values for the CFL program without corresponding savings goal 

adjustments creates an incentive for AIC to shift more funds (as opposed to the desired 

reduction in funding) to the CFL program to make up for the lower NTG value.  Indeed, 

this response has been demonstrated by utilities’ actions in past Plans.  On the other 

hand, if savings goals adjust based on the declining NTG value for the CFL program 

and Staff’s five conditions are adopted, then AIC will have an incentive to respond in the 
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desired manner by shifting funds away from the CFL program because AIC will have to 

explain how they prudently responded to the NTG changes in their quarterly ICC activity 

reports.  Because savings goals would adjust under the ALJPO conclusion based on 

the declining NTG values for the CFL program, AIC would not be unfairly penalized and 

AIC would be able to shift funds to higher yielding programs with longer-term and more 

significant energy savings, an outcome the AG, CUB, NRDC and the other parties 

agree is desirable.  (AG IB, 48; CUB BOE, 5-6; NRDC BOE, 23-24.)   

Staff notes that the CUB and the AG’s desire for the Company to implement long 

term measures is undermined by “simply requiring the company to make adjustments to 

meet savings targets over the course of the Plan” in response to declines in NTG values 

and IL-TRM changes because such adjustments would involve shifting funding to the 

cheapest resources in order to meet the fixed energy savings goals.  The AG alleges 

that “under Staff’s proposal, Ameren could still be virtually guaranteed to easily meet 

any approved goal simply by shifting more resources to the cheapest programs[,]” and 

that “[b]ecause the budget cap constraints prevent Ameren from pursuing all cost-

effective efficiency resources in each market, they have significant flexibility to ramp up 

the least expensive programs.”  (AG BOE, 21.)  CUB argues that Staff’s 

recommendations will drive AIC “towards implementing the cheapest energy efficiency 

measures available to it and away from longer measures that might, at some point, be 

cost-ineffective but which show promise towards reaching new populations or deeper 

savings.”  (CUB BOE, 5.)  Both of these assertions are without merit.  As explained 

above, adoption of AIC’s proposal with Staff’s conditions help to ensure funds are not 

shifted to the cheapest programs in the event of declining NTG values.  Ironically, the 
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reasoning behind the parties’ opposition actually lends support for adoption of AIC’s 

proposal with Staff’s conditions, as the ALJPO already correctly adopts.     

Annually adjusting the Company’s savings goals should not make it extremely 

easy for the Company to achieve the modified savings goals as long as the Commission 

approves modified energy savings goals in this proceeding that require that the 

Company must strive hard to achieve them.  If that is the case, then any change in 

savings goals resulting from Commission-approved changes in IL-TRM values and NTG 

ratio values will continue to result in modified savings goals that the Company must 

strive hard to achieve.   

Finally, the AG, CUB, and NRDC all fail to acknowledge that the Company is 

exposed to risk with respect to ensuring program participation is sufficient to achieve the 

modified energy savings goals, which provides an incentive to the Company to adjust 

funds across programs to ensure goals are reached. 

B. REPLY TO THE AG 

The AG argues that its “proposed limits to Ameren’s flexibility would not prevent 

Ameren from acting as it chooses, but rather, shifts of budgets that result in a variance 

from planned annual program budgets of 20% or more would trigger goal adjustments.”  

(AG BOE, 21.)  Staff agrees in part, but notes that if the AG’s proposal concerning 

flexibility is adopted, and the AG’s proposal to reverse the ALJPO position adopting 

annual savings goal adjustments is also adopted, then the AG’s flexibility proposal 

would effectively punish AIC by adjusting goals for making changes that it would have 

an incentive to make in order to reach the fixed savings goals.  If the Commission 
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adopts the AG’s proposed language adopting its flexibility provisions, the Commission 

should continue to adopt Staff’s recommendations.  (AG BOE, 25.) 

1. Quarterly Report Deadlines 

The AG argues that the Commission needs to establish deadlines for the filing of 

quarterly reports to the Commission if Staff’s conditions are adopted.  (AG BOE, 23.)  

Staff has not found AIC’s past filing of quarterly ICC activity reports with the 

Commission to be one of extreme delay; therefore, Staff saw no need to impose 

deadlines on informational filings such as quarterly reports.  To the extent the 

Commission wishes to impose such a structure suggested by the AG, Staff would 

support the deadlines offered by the AG, namely within forty-five (45) days of the end of 

each quarter.  (AG IB, 45.) 

2. Realization Rate Clarification 

Staff objects to the AG’s characterization that the AIC requests and the ALJPO 

adopts a position that would result in annual adjustments to savings goals based on 

changes to realization rates.  (AG BOE, 28.)  An errata to Ameren Exhibit 1.1 that was 

filed by AIC in this proceeding on October 10, 2013 clarified that AIC does not include 

realization rates in its definition of NTG ratios; in particular, “Realization Rate” was 

deleted from page 41 of Ameren Exhibit 1.1.  (Ameren Second Errata at 4 (Oct. 10, 

2013).)  Therefore, AIC’s request to adjust savings goals based on changes in NTG 

ratios is not a request to adjust savings goals based on changes to realization rates.  

AIC will be held accountable to retroactive realization rate findings per the savings 

verification process adopted in ICC Docket No. 13-0077.  
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C. REPLY TO NRDC: SPENDING ALL FUNDING 

Staff is generally acceptable with NRDC’s proposed language concerning 

spending available funds on cost-effective energy efficiency measures with the 

exception of the directive that AIC “increase its savings targets for that year accordingly” 

based on carrying excess funds over to that year.  (NRDC BOE, 16.)  NRDC provides 

no process explaining how savings targets would be adjusted based on the increased 

funds.  Therefore, NRDC’s undeveloped proposal reflected in the second half of the last 

sentence of NRDC’s proposed language as quoted above should be rejected.  

D. REPLY TO AIC’S EXCEPTION 6: ALJPO SECTION VI.D, PORTFOLIO FLEXIBILITY 

(ALJPO AT 130-39) AND EXCEPTION 7: ALJPO, SECTION VI.F, ALIGNING SAVINGS 

GOALS ACCORDING TO CHANGES IN VALUES (ALJPO AT 142-151) 

Staff objects to AIC’s proposed language and proposed alternative language 

concerning its Exceptions 6 and 7.  AIC’s proposal serves to eliminate transparency in 

the granting of significant flexibility to AIC.  AIC’s arguments related to portfolio flexibility 

were thoroughly critiqued in Staff’s Reply Brief.  (Staff RB, 16-28.) 

AIC’s alternative proposal eliminates conditions (2) and (3) in conjunction with 

adopting AIC’s positions concerning flexibility and annual savings goal adjustments:  

(2) AIC is directed to spend all funding to the extent practicable on cost-
effective energy efficiency measures in order to exceed the modified savings 
goals. 

(3) AIC is directed to avoid over-promoting cost-ineffective measures so as to 
help ensure participation of these cost-ineffective measures does not exceed 
expectations. 

(AIC BOE, 13.)   

AIC’s proposal to eliminate condition (2) should be rejected for all the reasons 

explained in Staff’s Initial and Reply Briefs and to help ensure AIC will implement its 
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programs with an intent of exceeding the modified energy savings goals.  (Staff IB, 10-

11; Staff RB, 3-5.)  With respect to condition (2), page 63 of the ALJPO in the ComEd 

Docket No. 13-0495 provides a good conclusion regarding this issue: 

The Commission directs ComEd, to the extent possible, to spend the entire 
proposed budget for PYs 7-9.  The Commission’s hope is to see the statutory 
goal achieved.  So although a lower goal is approved herein, the Company 
should continue program operation and spending funds up to the budgetary 
cap even after its modified goals are met.  The statutory goals are the 
ultimate goal and the modified goals are adopted to set a level at which 
penalties can be imposed. 

(ALJPO at 63, ICC Docket No. 13-0495.) 

As thoroughly explained in Staff’s Reply Brief, AIC’s proposal to eliminate 

condition (3) should be rejected because the elimination of such condition would serve 

to provide AIC with perverse incentives in the management of its Plan that would not 

serve the public interest and it would be to the detriment of ratepayers.  (Staff RB, 19-

27.)  AIC argues that adoption of condition (3) would be unfair because it is not clear 

how AIC could comply with such condition.  (AIC BOE, 14.)  Contrary to AIC’s 

arguments, Staff provided great detail to AIC over the course of this proceeding 

concerning this issue in Staff’s response to AIC’s data requests that are in the record 

and described in detail in Staff’s Reply Brief.  (Staff RB, 22-23.)  There are a variety of 

ways in which the Company can influence the level of adoption of certain energy 

efficiency measures if the Commission grants the Company’s request for flexibility.    

In ICC Docket No. 10-0564, the Commission recognized that Section 8-104 of 

the Act does not require each energy efficiency measure to be cost-effective; rather it 

requires the entire portfolio to be cost-effective, excluding low income programs, in 

order to be approved by the Commission: “The Commission agrees with the Utilities that 
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Section 8-104 does not require each measure to meet the TRC test, but it does require 

the portfolio (except for the low income portion) to meet the TRC test.”  10-0564 Order 

at 92.  Thus, it is well-established that Section 8-104(f)(5) of the Act requires that the 

overall energy efficiency Plan, as opposed to the individual energy efficiency measures 

and programs that make up a Plan, must be cost-effective.  That minimum requirement 

for Plan approval is just that, a minimum; it does not prohibit the Commission from 

imposing more stringent requirements if those serve the public interest.  Indeed, in ICC 

Docket No. 12-0132, despite Section 8-408 of the Act specifying a minimum 

requirement of approval is for each energy efficiency “program” to be cost-effective, the 

Commission nevertheless imposed a more stringent requirement that the utility in future 

Plan filings “should only include [energy efficiency] measures shown to be cost-effective 

for Illinois ratepayers … unless extenuating circumstances are shown that would argue 

for inclusion of such measures or programs.”  MidAmerican Energy Company, ICC Final 

Order Docket No. 12-0132, 17-18 (October 17, 2012)(“2012 MidAmerican Order”).  It 

serves the public interest to require the Company to explain such extenuating 

circumstances in its quarterly reports to the Commission for any new cost-ineffective 

measures AIC adds to its Plan after Commission approval, as reflected in the alternative 

language proposed below.   

Likewise, the Commission previously directed that a utility in its plan filing “must 

demonstrate at least a reasonable probability that [an energy efficiency program] will be 

cost-effective in the future and any proposal will be scrutinized carefully by the 

Commission.”  2012 MidAmerican Order at 12.  The Commission did not approve 

ratepayer funding for the Citizens Utility Board (“CUB”) Energy Saver Program through 
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the IPA’s procurement because the proposed energy efficiency program was projected 

to be cost-ineffective.  Illinois Power Agency, ICC Order Docket No. 12-0544, 270-271 

(Dec. 19, 2012).  And the Commission previously directed AIC not to implement certain 

energy efficiency measures projected to be cost-ineffective in its Plan filing and the 

Commission agreed with Staff’s proposal to require the utility to monitor projected 

benefits and costs of certain specific efficiency measures and to only market those 

specific energy efficiency measures if and when projected benefits exceed projected 

costs, when they are cost-effective.  Central Illinois Light Co. et al., ICC Order Docket 

No. 08-0104, 11 (Oct. 15, 2008). 

The Commission also recently granted MidAmerican Energy Company flexibility in 

administering its energy efficiency programs.  The most recent Commission Order 

concerning utility flexibility in administering energy efficiency programs states: 

The Commission agrees with MidAmerican and Staff that flexibility to 
administer MidAmerican’s energy efficiency programs is critical to the 
success of the energy efficiency programs in Illinois.  The Commission 
hereby approves MidAmerican’s request for flexibility and the annual review 
process identified by MidAmerican witness Yoder in her rebuttal testimony.  
MidAmerican is granted the flexibility to shift funds across programs in a 
prudent manner.  MidAmerican is granted the flexibility to add, remove, or 
modify its energy efficiency programs and measures in a prudent manner as 
needed in order to maximize cost-effectiveness and net economic benefits 
for ratepayers … The Commission commends MidAmerican for its 
commitment to maximizing net economic benefits for Illinois ratepayers as 
described in MidAmerican’s annual review process. 

MidAmerican Energy Co., ICC Order Docket Nos. 13-0423/13-0424 (Cons.), 12 (Dec. 

18, 2013) (“2013 MidAmerican Order”).   

Staff agrees with the Commission’s Order that flexibility is critical to the success 

of energy efficiency programs in Illinois, and that utilities should be granted the flexibility 

to prudently respond to changing circumstances over the course of the Plan in order to 



Docket No. 13-0498 
Staff RBOE 

 

21 

maximize cost-effectiveness and net economic benefits for ratepayers.  2013 

MidAmerican Order at 12.  Staff also agrees that the reporting requirements and review 

processes the Commission found reasonable and adopted in the MidAmerican Order 

were appropriate requirements in the granting of such flexibility such that the 

Commission is kept apprised of the changes made to the Plan.  See, 2013 MidAmerican 

Order at 11, 24-26.  Staff’s recommendations in this docket are generally consistent 

with this Commission Order.  

The Company’s existing ICC quarterly activity reports have not sufficiently 

explained changes to the Plan.  They also have not documented the Company’s 

decisions to exercise flexibility.  Logically, it follows that in exercising the flexibility the 

Commission grants to the Company, the Company should apprise the Commission of 

how it uses that flexibility and the reasons for such changes.   Such information will 

provide the Commission with transparency and insight into the Company’s decision-

making process.  In light of the significant flexibility that the Company is requesting the 

Commission grant it, this recommendation is certainly reasonable, and should be 

adopted, consistent with the ALJPO. 

 
Should the Commission grant the Company’s request for flexibility, it should also 

direct the Company to avoid over-promoting cost-ineffective measures so as to help 

ensure that participation of cost-ineffective measures does not exceed expectations in 

the Company’s Plan.  Including new cost-ineffective energy efficiency measures within 

the programs increases the risk that the entire portfolio may become cost-ineffective.   

The addition of a cost-ineffective measure also serves to reduce net benefits to 

ratepayers which makes it more difficult for the policy objectives set forth in the energy 
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efficiency statute to be realized (i.e., direct and indirect costs to consumers will be 

reduced through investment in cost-effective energy efficiency measures).  Thus, even if 

the addition of cost-ineffective measures during the Plan implementation does not make 

the entire portfolio cost-ineffective, the implementation of cost-ineffective measures still 

serves to erode net benefits to ratepayers. The Commission has recognized such in 

both the 2012 and 2013 MidAmerican Orders.  

Staff acknowledged throughout this proceeding that there may be certain 

extenuating circumstances in which it may be appropriate to include certain cost-

ineffective measures in the Plan.  However, unlimited promotion of such measures 

should not be permitted.  Certain limitations on implementing cost-ineffective measures 

are necessary and appropriate.  If evidence exists that inclusion of an energy efficiency 

measure in the Plan is both cost-ineffective and unlikely to serve some higher goal of 

establishing longer term, cost-effective, robust efficiency savings, that energy efficiency 

measure should be excluded.   

Thus, AIC’s exception should be rejected and the conclusion set forth in the 

ALJPO maintained. 

1. Alternative Proposed Language for Condition (3) 

To the extent the Commission adopts AIC and CUB’s position to eliminate 

condition (3) adopted by the ALJPO, which Staff recommends the Commission should 

not, then Staff would recommend the Commission at least adopt the following 

alternative condition to increase transparency in the implementation of cost-ineffective 

measures, an issue Staff has found problematic during the implementation of past 

Plans.  Indeed, despite past reporting by AIC to the SAG and the Commission on a 
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quarterly basis, AIC has not reported adding new cost-ineffective measures to its Plans 

after approval, much less explained the reasoning for such additions that serve to 

reduce net benefits to ratepayers.  Therefore, if the Commission is persuaded to 

eliminate condition (3), then the Commission should at least require AIC to explain in its 

quarterly ICC activity reports the extenuating circumstances for each new cost-

ineffective measure AIC adds to its Plan after Commission approval and the extenuating 

circumstances surrounding exceeding the participation estimates included in the Plan 

for cost-ineffective measures.  This alternative proposal to condition (3) provides for 

transparency to stakeholders and the Commission during the implementation of AIC’s 

Plan, and it addresses concerns expressed by AIC and CUB in their BOEs.  Staff 

provides proposed language below that would adopt this alternative condition should 

the Commission desire to modify the ALJPO in this regard. 

Proposed Modifications, ALJPO at 67.  
 

 It appears the parties have agreed that for purposes of the AIC Plan 3, cost-
ineffective boilers and furnaces should be removed, which the Commission 
finds acceptable.  The Commission also notes that AIC is correct that a 
minimum requirement for Plan approval per Sections 8-103(f)(5) and 8-
104(f)(5) of the Act is for the entire portfolio, excluding low income programs, 
to be cost-effectiveness ias evaluated on a portfolio basis rather than on a 
measure basis.  At this time, tThe Commission does not believe it is 
necessary to direct Ameren to limit the participation of cost-ineffective 
measures to no more than the levels proposed in its Plan.  The Commission 
believes such a proposal would may inadvertently limit AIC's flexibility to 
prudently implement some energy efficiency measures.  With regard to 
Staff's recommendation that Ameren provide cost-effectiveness screening 
results in its quarterly Commission activity reports for new measures Ameren 
adds to its Plan during implementation, it does not appear that Ameren has 
provided a reasonable explanation why such a proposal should not be 
adopted.  The Commission believes such a proposal will allow Staff and 
other parties to monitor AIC's energy efficiency activities in a timely and 
efficient manner.  As a result, the Commission finds this recommendation 
reasonable and it is hereby adopted.  The Commission also sees merit in 
Staff’s alternative proposal that would require AIC to explain in its quarterly 
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ICC activity reports the extenuating circumstances surrounding the addition 
of any new cost-ineffective measures that AIC adds to its Plan during 
implementation and after Commission approval of the Plan, and the 
extenuating circumstances surrounding exceeding the participation estimates 
included in the Plan for cost-ineffective measures.  The Commission finds 
Staff’s alternative proposal to be reasonable, and it would provide for greater 
transparency and understanding concerning the addition of cost-ineffective 
measures to the Plan after Commission approval, and it is also hereby 
adopted.   

Proposed Modifications, ALJPO at 139. 

 It appears to the Commission that Ameren has identified some potential 
shortcomings in the limitations proposed by the AG and Staff.  Despite these 
potential shortcomings, the Commission finds that it is necessary to impose 
some limitations on Ameren's flexibility to protect ratepayers.  As noted by 
Ameren and CUB, it appears that Staff’s third condition is premature and 
therefore the Commission declines to impose it at this time.  The 
Commission, however, believes thatitems (1), (2), (4) and (5) of Staff's event 
based limitations are more appropriate than the AG's proposed budget based 
limitation and thus.  As a result, the Commission is compelled to adopt these 
limitations proposed by Staff.  Staff proposes an alternative condition in the 
event the Commission declines to adopt condition (3).  In particular, Staff 
proposes that AIC be required to explain in its quarterly ICC activity reports 
the extenuating circumstances surrounding the addition of any new cost-
ineffective measures that AIC adds to its Plan during implementation and 
after Commission approval of the Plan and the extenuating circumstances 
surrounding exceeding the participation estimates included in the Plan for 
cost-ineffective measures.  The Commission finds Staff’s alternative 
condition to be a reasonable replacement for condition (3).  It would provide 
for greater transparency and understanding concerning the addition of cost-
ineffective measures to the Plan post Commission approval, and it is also 
hereby adopted.   

Proposed Modifications, ALJPO at 151. 

 The Commission believes that based on the evidence presented, it is 
appropriate to adopt the change proposed by Ameren on this issue, with the 
same additional conditions adopted by the Commission in regards to 
flexibility identified by Staff.  The Commission will also require that Ameren 
file a public version of the spreadsheet that demonstrates the savings 
forecasted in the approved Plan match the calculated savings in the 
spreadsheet listing all the measures with the associated IL-TRM measure 
codes.  
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VII. NET-TO-GROSS RATIO VALUES 

A. REPLY TO ELPC’S EXCEPTION REGARDING THE NTG FRAMEWORK 

Staff supports ELPC’s Exception that Staff’s Modified NTG Framework be 

implemented, but Staff objects to ELPC’s proposal to also create voting parties.  (ELPC 

BOE, 17-18.)  ELPC states: 

While ELPC appreciates that the NTG framework is a difficult, complicated 
policy issue, it is precisely this sort of difficult issue that the Commission is in 
the best position to resolve. In fact, the Commission’s Order in Plan 2 
specifically stated that the SAG should submit recommendations on the NTG 
framework to the Commission and that “if the SAG is not in unanimous 
agreement in its recommendation, the Commission requests that any 
recommendation that has the support of more than a majority of SAG 
members be submitted to the Commission along with a discussion and 
enumeration of the dissenting opinions.” Order, Docket No. 10-0568 at page 
72. Presumably, the Commission’s intention was to then make a decision 
resolving any disagreements. The same should be true in this case. 

(ELPC BOE, 17.)  Indeed, the majority in this docket support Staff’s Modified NTG 

Framework and no party supports AIC’s Modified NTG Framework besides Ameren.  

The AG, AIC, ELPC, NRDC, and Staff all support Staff’s Modified NTG Framework to 

varying degrees likely because it was developed with input from various SAG 

participants and it provides a streamlined process that creates certainty and establishes 

deemed NTG ratios in a timely manner.  The only change proposed by the AG and 

ELPC is to create a provision designating voting parties, which should be rejected for all 

the reasons set forth in Staff’s Initial Brief.  (Staff IB, 62-67.)  AIC even supports Staff’s 

Modified NTG Framework as an alternative to its own proposal with the addition of five 

modifications.  (AIC RB, 44.)  AIC’s modifications to Staff’s NTG Framework are 

opposed by several parties including NRDC and Staff, and AIC’s modifications are 

thoroughly critiqued in Staff’s Initial Brief and should be rejected.  (Staff IB, 57-60.)  The 
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Commission should adopt the Modified Illinois Net-To-Gross Framework set forth in 

Staff Exhibit 3.1 in its entirety.     

 

B. REPLY TO AIC’S EXCEPTION 3: ALJPO SECTIONS VI.A.1, SPILLOVER AND 

FREE RIDERSHIP FACTORS FOR NTG VALUES; VI.A.2, MODIFIED NTG FRAMEWORK 

PROPOSALS (ALJPO AT 91-121) 

1. The ALJPO should not be modified to adopt AIC’s NTG 
proposal, rather Staff’s straightforward NTG proposal that would 
create substantial certainty concerning NTG values and is supported 
by the majority of parties to this proceeding should be adopted. 

Staff objects to AIC’s proposed language and alternative proposed language for 

its Exception 3 related to the NTG Framework.  (AIC BOE Attachment A, 120-122.)  AIC 

rehashes many of the same arguments that were thoroughly critiqued in Staff’s Initial 

Brief and Reply Brief.  (Staff IB, 48-56; Staff RB, 10-12.)  While AIC contradictorily 

argues that its NTG process is “streamlined,” it also states that the NTG values 

established under its NTG Framework would at all times remain subject to Commission 

review, if needed.  AIC further states if any party felt that the values were not 

appropriate they could petition the Commission to investigate the value setting process, 

as well as the value itself.  AIC also notes that a party could participate in the dockets in 

which AIC’s achieved savings are determined.  Accordingly, AIC’s proposed NTG 

Framework would result in excessive litigation.  Staff’s NTG Framework proposal is in 

fact streamlined to ensure that the deemed NTG ratio values are known prior to March 

1.  Because deemed NTG ratio values are established through a consensus process 

involving the SAG, the likelihood of litigation is significantly reduced under Staff’s NTG 

Framework in comparison to the amount of litigation expected under both the AIC’s 

NTG Framework proposal and the Plan 2 NTG Framework adopted in the ALJPO. 
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While there are eleven “steps” listed in Staff’s Modified Illinois NTG Framework 

proposal, the steps simply reflect the reality of what information, time commitments, and 

deadlines are needed based upon Staff’s experience with the Plan 2 NTG Framework 

and evaluation report review cycles.  Staff’s NTG Framework takes into consideration 

the independent evaluators’ availability, and makes clear to all interested parties the 

deadlines associated with establishing deemed NTG values such that interested parties 

can plan accordingly.  Numerous comments and meetings already occur between AIC 

and the evaluator concerning evaluation and NTG-related issues, at a minimum, 

biweekly meetings currently occur throughout the entire year as explained in AIC’s Plan, 

which is far more meetings than those contemplated under Staff’s NTG Framework.  

Staff’s NTG Framework proposal requires AIC to host a teleconference meeting with the 

evaluators that is also open to interested SAG participants under Steps 2, 4, and 7 of 

Staff’s Modified NTG Framework proposal.  (Staff IB, 52-56; Staff Ex. 3.1.)  In other 

words, Staff’s NTG Framework should not be any more burdensome than the current 

evaluation report review process, yet it provides for significantly greater transparency in 

the establishment of NTG ratios.   

As noted in the AG and NRDC Reply Briefs, the NTG Framework proposed by 

Staff would not grant decision-making authority to the SAG and it is not overly 

complicated or burdensome.  The eleven steps in Staff’s NTG Framework proposal 

simply result in greater transparency in the evaluation deliberations compared to what 

Staff currently believes exists.  (Staff IB, 52-56.)  Staff’s NTG Framework simply 

provides clear guidelines that would ensure deemed NTG ratios are established in a 

timely manner and provides important clarifications regarding the determination of how 
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consensus NTG ratio values are established.  Despite AIC’s assertions to the contrary, 

there will not be annual non-consensus proceedings concerning non-consensus NTG 

ratio values under Staff’s proposal.  It is reasonable for the Commission to adopt Staff’s 

Modified Illinois NTG Framework in this proceeding.   

 Both AIC’s and the Plan 2 NTG Framework results in deeming outdated NTG 

ratio values that are generally two years old.  In contrast, Staff’s NTG Framework 

proposal results in deeming consensus NTG ratios that are expected to be reflective of 

the likely NTG ratio that would be estimated in the program year for which it is deemed.  

Thus, Staff’s NTG Framework proposal provides the proper incentives for utilities to 

invest ratepayer funds in energy efficiency programs and make the appropriate program 

adjustments to improve NTG ratios and minimize free riders.  (Staff IB, 52-56.)  

  As is clear based on a review of the Staff NTG Framework proposal which was 

created with input from interested stakeholders, Staff’s proposal creates certainty in the 

NTG Framework process and ensures timely resolution of key issues.  (Staff IB, 52-56.)  

Staff’s NTG Framework proposal requires AIC to host a teleconference meeting with the 

evaluators that is also open to interested SAG participants under Steps 2, 4, and 7 of 

Staff’s Modified NTG Framework proposal.  (Staff Ex. 3.1.)  There is no requirement 

concerning length of such meetings, so to the extent there is agreement concerning the 

proposed deemed NTG ratios, it is possible for each meeting to be concluded in under 

thirty minutes.  Such a transparent process is not burdensome or complicated.   

Due to AIC’s mischaracterizations of Staff’s NTG Framework proposal, Staff 

outlines the steps of the Staff NTG Framework here.  Specifically, Staff’s NTG 

Framework proposal involves the following straightforward steps, in layman’s terms.  
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(ALJPO at 101-104; Staff Ex. 3.1.)  Step 1 requires the evaluators to produce a 

memorandum for SAG review that contains their proposal for deeming NTG values for 

AIC for the following year.  Step 2 requires AIC to host a teleconference meeting open 

to SAG participants to discuss the evaluators’ deemed NTG proposal and allows for any 

interested party, including AIC, to ask questions about the evaluators’ proposed NTG 

values.  Step 3 provides an opportunity for any party, including AIC, to produce a 

memorandum for SAG review that recommends alternative NTG values (with supporting 

reasons) to any of the evaluator-proposed NTG values.  Step 4 requires AIC to host a 

teleconference meeting open to SAG participants to discuss the alternative NTG values 

and provides an opportunity to reach consensus on those NTG values for deeming.  

Step 5 requires the evaluators to produce a revised memorandum documenting any 

revised NTG ratio values based on consensus, and also sets forth the evaluators’ 

recommended NTG ratio values to deem for any non-consensus NTG ratio values 

based on any new information that has become available since their initial 

memorandum.  Step 6 provides a clear cut deadline for determining whether or not 

consensus has been reached on NTG ratio values to deem for the following program 

year.  Specifically, Step 6 provides an opportunity for any party, including AIC, to 

produce a NTG objection memorandum clarifying any remaining non-consensus NTG 

ratios, if any.  If no party submits a NTG objection memorandum concerning a particular 

NTG ratio value, then the NTG ratio values set forth in the evaluators’ revised 

memorandum produced in Step 5 would be deemed for the following program year for 

AIC.  Step 7 requires AIC to host a teleconference meeting open to SAG participants to 

discuss the evaluators’ revised memorandum concerning deemed NTG ratios and any 
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NTG objection memorandums received and provides an opportunity for reaching 

consensus in the event a NTG objection memorandum was received.    

Step 8 provides that if consensus is not reached on deeming a particular NTG 

ratio value by February 20, then the deemed NTG ratio value for the next program year 

would be the average of the evaluated NTG ratio estimated in the current program year 

and the previous program year.  Step 8 also specifies a definition for the evaluated NTG 

ratios that would be averaged, something currently missing from the Plan 2 NTG 

Framework and from AIC’s NTG proposal which creates a degree of uncertainty with 

respect to those proposals.  Step 8 serves to minimize litigation before the Commission 

in the compliance with energy savings goal proceedings by specifying a reasonable and 

fair process for deeming NTG ratio values in the event non-consensus exists while also 

providing an incentive for all parties to reach consensus.  Step 8 also provides an option 

wherein AIC could petition the Commission to establish a deemed NTG ratio for a new 

program if non-consensus exists concerning the NTG ratio to deem for the new 

program.  Given AIC has the flexibility to size new programs appropriately, new 

programs generally are expected to be small in comparison to the entire portfolio,  and 

thus would reflect minimal risk to AIC in terms of potentially affecting AIC’s ability to 

reach its savings goal.  Given this, it is very unlikely that such a petition would ever 

come before the Commission to deem a NTG ratio for a new program unless such new 

unproven program was expected to be very large, in which case, Commission review 

would be desirable in that instance.   

Step 9 requires the evaluators to produce a finalized memorandum summarizing 

the deemed NTG ratio values, including the formulas for any NTG ratios subject to the 
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non-consensus resolution where the two evaluated NTG ratio values are averaged.  

Step 10 creates the certainty that AIC desires by requiring AIC to file with the 

Commission as an informational compliance filing the evaluators’ finalized 

memorandum summarizing the deemed NTG ratio values along with supporting work 

papers.  Step 10 also provides AIC the option to not deem NTG ratio values, should it 

so desire.  Step 11 establishes transparency in the evaluation reports by requiring that 

the deemed NTG ratio values and the evaluators’ actual estimated NTG ratio values are 

both required to be shown in the evaluation reports for informational purposes.          

Neither the Plan 2 NTG Framework nor AIC’s NTG Framework define “evaluated 

net-to-gross ratio values” which is key in determining what NTG ratio value is deemed.  

As described on pages 113-114 of the ALJPO, Staff’s proposal provides this key 

definition to eliminate uncertainty.  To eliminate this uncertainty, Staff posits that the 

Commission could define evaluated NTG ratios as those established using the 

Commission-adopted NTG methodologies in the adoption of any of the proposed NTG 

Frameworks in this proceeding.   

The primary reason AIC objects to Staff’s NTG Framework proposal is due to 

certain provisions set forth in Step 8 of the framework which provides for the possibility 

that partially retrospective NTG application could occur in cases where consensus is not 

able to be reached on deeming a NTG ratio.  As explained by the AG and Staff, the 

potential for a partially retrospective application of NTG ratios in the case of non-

consensus NTG values provides an important incentive to strive to reach consensus on 

deeming the best estimate of NTG values and also results in deeming better estimates 

of NTG values than under AIC’s NTG Framework proposal and the Plan 2 NTG 
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Framework since more recent NTG results are included in the calculation.  However, 

the Commission has previously expressed the opinion that “[t]he gas and electric 

energy efficiency provisions establish net savings goals, and place performance risk on 

the utilities through various potential penalties.”  ICC Order Docket No. 10-0568 at 71-

71.  The Commission further emphasized that “[i]t is not the Commission’s job to 

insulate the utilities from such penalties or even loss of the programs.”  Id.  AIC’s Plan 2 

Order states: 

It is not the Commission’s job to insulate the utilities from such penalties or 
even loss of the programs.  That being said, the determination of how that 
risk should be balanced, and how net savings are measured, is not fully 
established.  The NTG framework document sponsored by AG witness 
Mosenthal, and drafted as part of the Stakeholder Advisory Process, is 
grounded in the assumption that all different evaluation methodologies, 
contractors, and simple random statistical variation can influence the 
measurement of NTG, resulting in a higher than desired level of uncertainty 
for utilities if used solely on a retroactive basis.  In addition, the parties 
recognized in developing the framework that evaluation funds are limited, 
and it may not be a good use of ratepayer resources to perform evaluations 
on all programs every year to estimate NTG.   

 While acknowledging and adjusting for this utility uncertainty, the framework 
document also acknowledges what is the biggest weakness of Ameren’s 
position that NTG value should be deemed for the three-year period: that 
deeming NTG ratios can result in perverse incentives that might discourage a 
utility from making appropriate program changes to ensure against high 
freeridership, at least in the short term, by guaranteeing savings claims 
regardless of the program’s true effectiveness.   

ICC Order Docket No. 10-0568 at 71-72 (Dec. 21, 2010) (emphasis added). 

The key premise underlying Staff’s Modified NTG Framework proposal is 

consistent with the Commission’s finding in AIC’s Plan 2 Order quoted above: In order 

to provide the proper incentives to encourage a Utility to make appropriate program 
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changes to ensure against high free-ridership in the following program year (PYt+1),1 

the basis of deeming2  a specific net-to-gross ratio (“NTGR”) value shall be that it 

represents the best estimate of what the evaluated NTGR value would reasonably be 

expected to be in the following program year (PYt+1) taking into consideration the best 

information available about the measure, program design, incentive levels, market, 

energy codes, and any other factors that could influence the level of free-ridership and 

spillover in the following program year (PYt+1).”  (Staff Ex. 3.1, 1.)   

Staff’s Modified NTG Framework provides for prospective application of NTG 

ratios in nearly all cases, with the sole exception occurring in cases where consensus is 

not reached, and in that case there potentially will be partial retrospective application, as 

thoroughly explained in Staff’s Initial Brief.  (Staff IB, 48-56, 71-72.)   

Under Staff’s proposal, in times when a consensus cannot be reached, the NTG 

ratio (“NTGR”) applied in PYt+1 would be the average of evaluated NTGRs conducted 

in PYt-1 and PYt. (Staff Ex. 2.0, 19.)  For example, if parties cannot reach a consensus 

on a NTG ratio value for the upcoming PY7 that begins on June 1, 2014, then the 

average of the evaluated NTGR values from the PY5 and PY6 evaluations would be 

applied.  Staff’s proposal provides more certainty than the ALJPO-adopted Plan 2 NTG 

Framework approach of a fully retrospective NTG application for programs undergoing 

significant market change because the evaluation result from PYt-1 should be known at 

the time that planning for PYt+1 takes place. (Staff Ex. 2.0, 19.)  In some cases, the 

estimated NTG ratio for PYt may be available by March 1 of the current program year 

                                            
1
 The nomenclature used in this document uses “t” to denote a time variable.  PYt represents the current 

program year, PYt+1 reflects the next program year, and so on. 
2
 Deeming of a NTGR value means that the Utility knows with certainty that the deemed NTGR value will 

ultimately be applied by the Commission in evaluating whether the Utility complied with the statutory 
savings goals set forth in Sections 8-103 and 8-104 of the Illinois Public Utilities Act (“Act”). 



Docket No. 13-0498 
Staff RBOE 

 

34 

as well, so that there would not be any retrospective application of NTG cases where 

AIC has encouraged its evaluator to produce NTG results early enough in the program 

year.  However, Staff’s Modified Illinois NTG Framework still provides some uncertainty 

and risk (albeit significantly diminished) because the result of PYt may not be known by 

the time that the utility has to make plans for PYt+1.  However, even if it is not known, 

the NTG ratio from PYt-1 would be known, so AIC would at least know one of the two 

input NTG values that get averaged in establishing the deemed NTG ratio for the 

program year for such non-consensus NTG cases.  Since there is a small degree of 

uncertainty, the utility has an incentive to agree to a consensus deemed value reflective 

of the value likely to exist in the program year or to move funds away from a risky 

proposition and towards less risky propositions.  (Staff Ex. 2.0, 19.)  This provides 

benefits to ratepayers because the utility now has an incentive to manage risky 

programs rather than to divert the risk to ratepayers.  (Staff Ex. 2.0, 19-20.) 

Given the timeframe for EPY7/GPY4 has passed for the first program year of 

Plan 3, if the Commission adopts Staff’s NTG Framework, then AIC should be required 

to work with its evaluator and SAG after Commission approval of the Plan to develop 

NTG values to deem for EPY7/GPY4 consistent with the direction recommended in 

Staff’s Initial Brief.   (Staff IB, 74.) 

2. The ALJPO should not be modified to require the evaluators to 
make up spillover values when calculating NTG values. 

Staff objects to AIC’s proposed language for its Exception 3 related to spillover.  

(AIC BOE Attachment A, 98.)  AIC’s proposal would result in requiring the evaluators to 

simply make up spillover values to assume for both participant and non-participant 
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spillover factors, even when no evidence exists that spillover is actually occurring in 

AIC’s service territory.  (AIC BOE, 4-6.)  As explained in Staff’s Initial Brief, AIC has 

been unable to explain how both participant and non-participant spillover could actually 

occur for each program in its Plan.  (Staff IB, 46-47.)  It is likely the case that it may not 

make sense for certain programs to have a specific kind of spillover in a particular 

program year (e.g., new programs that have only been operational for a portion of a 

program year are unlikely to have accumulated spillover within that program year), and 

under AIC’s proposal the evaluators would be required to develop a value to deem for 

spillover where there is no theoretical basis for one.  

AIC argues that the ALJPO conclusion on this issue “would unfairly penalize 

Ameren Illinois for things outside its control[.]”  (AIC BOE, 4.)  AIC’s argument should be 

rejected.  (Staff IB. 39-47; Staff RB, 8-10.)  The Company is neither penalized nor 

rewarded by the inclusion of spillover, in part due to the ALJPO’s adoption of AIC’s 

proposal for annual adjustments to savings goals based on Commission-approved 

changes to the IL-TRM and NTG ratios, along with the additional conditions proposed 

by Staff.  If spillover is included in an NTG value, then the Company’s savings goal 

increases by the amount of spillover.  However, providing an NTG value equal to one 

(ignoring free ridership when spillover was not estimated) can harm the ratepayers who 

are funding these programs.  (Staff IB, 41, 45.)   

Spillover only occurs when ratepayers adopt energy efficiency measures 

because of the existence of AIC’s energy efficiency program, but the ratepayer does not 

actually receive a cash rebate from AIC’s energy efficiency program when it implements 

the particular energy efficiency measure deemed to be spillover.  (Staff IB, 41.)  The 
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proposition that ratepayers are performing energy efficiency investments as a result of 

learning about AIC’s energy efficiency program through AIC’s marketing efforts prompts 

the question of why a customer who is aware of and eligible for an energy efficiency 

rebate from AIC’s program would not actually use AIC’s program to receive a rebate 

when implementing the particular energy efficiency measure.  This question supports 

the ALJPO’s finding concerning spillover because it posits that it is unlikely that 

excluding spillover is causing any substantial measurement error in the estimation of net 

savings.   

The ALJPO carefully considers all the evidence presented on this spillover issue 

and makes a reasonable finding that balances the interests of ratepayers and with that 

of AIC by supporting the inclusion of spillover in the estimation of NTG ratios whenever 

it is reasonable to do so, while also taking into consideration the costs to ratepayers, the 

realities of the expected small size of spillover for particular programs, and the 

uncertainties associated with spillover estimation approaches.  (ALJPO, 99.)  The 

ALJPO also provides for a process to establish Commission-approved statewide 

spillover estimation methodologies that further supports including spillover in estimated 

NTG ratios whenever they are reasonably established based on legitimate estimation 

approaches used in the evaluations of Illinois programs.  (ALJPO, 170.)  
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VIII. REPLY TO ELPC’S EXCEPTION REGARDING FINANCING WORKSHOPS:  
AMEREN AND THE SAG SHOULD NOT BE REQUIRED TO STUDY FINANCING 
AND FUNDING ALTERNATIVES, AND REPORT THE RESULTS AND POTENTIAL 
CHANGES FOR PLAN 3 TO THE COMMISSION WITHIN SIX MONTHS.  (ELPC BOE, 
5-8.) 

Staff objects to ELPC’s proposal to require Staff to conduct workshops 

concerning financing proposals.  (ELPC BOE, 5-8.)  For all the reasons set forth in 

Staff’s Initial Brief, ELPC’s proposal should be rejected.  (Staff IB, 30-32.)  

IX. CONCLUSION 

For the reasons set forth above Staff respectfully requests that the Commission’s 

Final Order in the instant proceeding reflect Staff’s recommendations consistent with 

this Reply Brief on Exceptions and Staff’s Initial Brief on Exceptions.   
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