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INTRODUCTION 

 In its Brief on Exceptions (“BOE”), Ameren argues that the Proposed Order 

(“PO”) should be modified with respect to the limitations imposed on the Company’s 

flexibility to modify Plan 3 and adjust Plan 3 savings goals, and with respect to the role 

that Staff plays in approving the independent evaluator’s work plan. For the reasons 

detailed below, the Commission should reject Ameren’s proposal to eliminate one of the 

restrictions on its flexibility and should accept Ameren’s proposal to strip Staff of its veto 

power over the independent evaluator’s work plan. 

 
1. THE COMMISSION SHOULD DIRECT AMEREN TO SPEND ALL FUNDING 

TO THE EXTENT PRACTICABLE ON COST-EFFECTIVE ENERGY 
EFFICIENCY MEASURES IN ORDER TO EXCEED THE MODIFIED SAVINGS 
GOALS 

 
Illinois law requires Ameren to meet certain kWh and therm savings goals each 

year through its electric and natural gas energy efficiency portfolio. 220 ILCS 5/8-

103(b); 220 ILCS 5/8-104(c). Ameren expects to fall 49% short of the statutory 

electricity savings target and 34% short of the statutory natural gas savings. PO at page 

24. It is in this context that Ameren sought authorization to “adjust all portfolio elements 

(program costs, targets, incentives, etc., in addition to stopping or starting programs), at 

its discretion and as needed to optimize achievement of portfolio success.” Ameren 

Exhibit 1.1 at page 18. Ameren also sought to “adjust its saving goals on a prospective 

basis at the beginning of each plan year, to account for changes in the NTG and TRM 

values that vary from those values used to estimate its savings in its Plan 3 filing.” 

Ameren Initial Brief at page 103. 
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Most parties, including ELPC, expressed concern that such unlimited flexibility 

went too far. Specifically, ELPC argued in its Initial Brief that Ameren’s request “would 

make the three year formal review and program development process moot, which 

would thwart public input and program development.” ELPC Initial Brief at page 27. 

Recognizing these concerns, the PO argued “that it is necessary to impose some 

limitations on Ameren’s flexibility to protect ratepayers.” PO at page 139. The PO 

adopted Staff’s recommendation (PO at page 139) that the Commission limit Ameren’s 

flexibility by requiring the Company to comply with the following: 

(1) AIC is directed to prudently respond to changes (e.g., TRM, NTG, 
market) in the implementation of its programs; (2) AIC is directed to 
spend all funding to the extent practicable on cost-effective energy 
efficiency measures in order to exceed the modified savings goals; (3) 
AIC is directed to avoid over-promoting cost-ineffective measures so as 
to help ensure participation of these cost-ineffective measures does not 
exceed expectations; (4) AIC is directed to provide cost-effectiveness 
screening results in its quarterly ICC activity reports for new measures 
the Company adds to its Plan during implementation; and (5) AIC is 
directed to explain how it responds to TRM, NTG, and other changes in 
its quarterly ICC activity reports it will file with the Commission in this 
docket. 

 
Id. at page 138. The PO recommended that the Commission place these same 

limitations on Ameren’s ability to adjust its goals based on changes in NTG and TRM 

values. Id. at page 151. 

 In its Brief On Exceptions, Ameren criticizes the PO’s adoption of Staff’s 

limitations, arguing: 

For the reasons set forth in Ameren Illinois’ briefs, particularly because the 
Act places the burden on AIC to meet the savings goals and therefore the 
Commission should not restrict its ability to meet those goals beyond the 
standard review process for goal attainment and reconciliation for each 
plan year, the Commission should approve AIC’s requested flexibility. 
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Ameren BOE at pages 12-13. Ameren incorporates the same arguments for rejecting 

use of the same limitations on aligning goals with changes to NTG and TRM values. Id. 

at page 15. Similarly, ELPC’s arguments in support of the PO’s limitations on flexibility 

apply to its support of the PO’s limitations on aligning savings goals with changes to 

NTG and TRM values. 

Ameren argues that if the Commission chooses not to grant the Company’s 

request for unlimited flexibility, “the Company would be willing to accept conditions (1), 

(4), and (5) [of Staff’s recommended limitations]; conditions (2) and (3), however should 

be rejected.” Ameren BOE at page 13. Ameren argues that limitations (2) and (3) should 

be rejected because they are “burdensome, vague and restrictive conditions on Ameren 

Illinois’ ability to achieve portfolio success (and to meet its savings goals).”  Id.  

ELPC recognizes that limitation (3), which requires Ameren to avoid over-

promoting cost-ineffective measures, might be difficult to implement. However, ELPC 

believes that limitation (2) serves an important function in explicitly requiring Ameren to 

spend all of its funding and to direct such funding to programs that will help it exceed its 

Commission-approved goals, which fall far short of the statutory targets. 

Ameren’s argument against limitation (2) is that it is “confusing and contradicts 

other aspects of the ALJPO, which correctly rejected Staff’s proposal to limit cost-

ineffective measures to the levels proposed in the Plan.” Ameren BOE at page 14. As 

evidence of contradiction, Ameren notes that the PO, in rejecting another Staff 

recommendation, stated, “The Commission does not believe it is necessary to direct 

Ameren to limit the participation of cost-ineffective measures to no more than the levels 

proposed in its Plan.” Id. (quoting PO at page 67). There is no contradiction, however, 
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because limitation (2) is not a blanket prohibition against limiting participation in cost-

ineffective measures. Rather, limitation (2) is a requirement that Ameren focus any 

changes in the Plan on programs that will help the Company exceed the Plan 3 goals, 

which are far below the statutory targets. Exceeding the goals is best accomplished by 

putting excess funds into cost-effective programs rather than cost-ineffective programs. 

Where shifting excess funds to cost-effective programs is not practicable, Ameren is 

free to use excess funds on cost-ineffective programs. Further, limitation (2) does not 

prohibit Ameren from increasing participation levels in cost-ineffective programs where 

the increase is not due to shifting funds from one program to another. 

Ameren has not demonstrated that limitation (2) is too confusing to implement or 

that it contradicts other aspects of the PO. Given that the Plan 3 savings goals fall far 

short of the statutory targets, the Commission should require the Company to take all 

practicable steps to use its Plan 3 flexibility to exceed the savings goals. Therefore, the 

Commission should reject Ameren’s proposal to exclude limitation (2) from the limits on 

Ameren’s flexibility. 

 
2. THE COMMISSION SHOULD MAKE CLEAR THAT THE INDEPENDENT 

EVALUATOR HAS SOLE DISCRETION OVER HOW IT DEVELOPS ITS 
EVALUATION WORK PLANS 

 
In its Initial Brief, Staff supported “the same provisions the Commission adopted 

in the Plan 2 Order concerning evaluator independence.” Staff Initial Brief at page 93. 

This includes the provision that “final evaluation plans shall be developed at the 

discretion of the independent evaluator with agreement from Staff.” PO at page 166. 

Ameren opposes this provision because it “seemingly elevate[s] Staff’s opinions above 

the independent evaluator’s or other members of the SAG.” Ameren BOE at page 17. 
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Ameren proposes that the Commission adopt language that “makes clear that final 

evaluation plans shall be developed at the discretion of the independent evaluator.” Id. 

Despite Staff allusion to “the same provisions the Commission adopted in the 

Plan 2 Order,” the fact is that the Commission has never explicitly addressed this 

complicated issue in an energy efficiency order. First, going back to its Order on 

Rehearing for Plan 1, the Commission held: 

We note that the evaluator would not be “independent,” as required by 
statute, if Ameren had total control over that evaluator. However, that does 
not mean that this Commission should be involved in the designing of an 
RFP, conducting interviews, and doing the many other tasks involved in 
hiring this evaluator. Rather, it means that this Commission has a 
supervisory capacity regarding the hiring and firing of this evaluator, 
meaning that Ameren must gain Commission consent to make the hiring 
and firing decisions regarding this evaluator. 

 
Order on Rehearing, ICC Docket No. 07-0539, at page 3 (March 26, 2008). The 

Commission went on to adopt the process proposed by CUB and the AG, in which 

Ameren would select the evaluator with input from stakeholders. Id. at page 4. The 

Commission clarified: 

Ameren would make compliance filings in this docket regarding its 
contractual relationship with the evaluator, as is set forth above. Pursuant 
to this approach, if Commission Staff had any concerns after review of 
these compliance filings, it could issue a Report to the Commission 
expressing its concerns, and, in the appropriate situation, this Commission 
could open a docket for the purpose of determining whether Ameren 
violated Section 12-103 of the Public Utilities Act. 

 
Id. at pages 3-4. The Commission did not adopt, nor did Staff propose, that Staff have a 

veto power over the independent evaluator’s final evaluation plans. 

 Staff’s proposal that it have veto power over the final evaluation plans did not 

appear until Staff’s Initial Brief for Plan 2. In that document, Staff proposed that the 

Commission adopt revised EM&V framework subject three additions, including the 
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following: 

3) Since the independent evaluator is supposed to report its findings to the 
Commission so that the Commission can make a determination as to 
whether Ameren has met its energy efficiency standards, the final 
evaluation plans shall be developed at the discretion of the independent 
evaluator with agreement from Staff. 
 

Staff Initial Brief, ICC Docket No. 10-0568 at page 52. That proposal did not appear in 

Staff’s testimony. While no party specifically contested Staff’s proposal, nor did the 

Commission explicitly accept Staff’s proposal. Rather, the Commission, after 

recognizing Staff’s proposal, held: 

To ensure EM&V contractor independence, the Commission hereby 
adopts Ameren's and Staff's recommendations to include contract 
language consistent with that adopted in the Order on Rehearing in 
Docket No. 07-0539 (March 26, 2008). In addition, the Commission directs 
Ameren to hire its EM&V contractor consistent with the direction provided 
in the Order on Rehearing in Docket No. 07-0539 and file the appropriate 
compliance documents in Docket No. 10-0568. The Commission directs 
Ameren to continue the activities listed in its Plan to help preserve the 
independence of the evaluator. The Commission agrees with Staff that 
Ameren should ensure the data used in the independent evaluations can 
be made available to the Commission upon request. Further, Ameren is 
directed to instruct its evaluation contractor to submit draft EM&V reports 
to Ameren, the SAG, and Staff concurrently, and directs Ameren to 
include such a provision in its contract. 
 

Order, ICC Docket No. 10-0568 at pages 68-69 (December 21, 2010). As explained 

above, the Order on Rehearing in 07-0539 did not include a Staff veto power over 

evaluation plans. It does not appear, therefore, that the Commission adopted Staff’s 

veto provision in Plan 2. While Ameren stated in its PY1 Q4 EE Portfolio Report that 

“the evaluation work plans are developed with agreement from Staff,” ICC Docket No. 

10-0568 at page 3 (November 15, 2011), the Commission has yet to actually require 

such agreement. In fact, the Commission was clear in 07-0539 that Staff could simply 

“issue a Report to the Commission expressing its concerns.” Order on Rehearing, ICC 
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Docket No. 07-0539, at page 4.  

ELPC agrees with Ameren that the Commission should not give Staff veto power 

over the independent evaluator’s evaluation plans. The purpose of having independent 

evaluators is to ensure that no interested party is able to skew the results of the plan 

evaluations. Staff should not be in a position to dictate how the independent evaluator 

conducts its evaluations. Granting Staff this power would infringe on the evaluator’s 

independence. It makes more sense for the Commission to specify that that Ameren, 

SAG, and Staff can all provide input to the evaluator for how the evaluation plan should 

be structured. As the Commission stated in Docket 07-0539, pursuant to this approach, 

if Commission Staff had any concerns after review of these compliance filings, it could 

issue a Report to the Commission expressing its concerns, and, in the appropriate 

situation, the Commission could open a docket for the purpose of determining whether 

Ameren violated Section 12-103 of the Public Utilities Act. Ultimately, if the Staff feels 

that the evaluator is not doing its job, it should recommend that the Commission fire it. 

 
CONCLUSION 

 
As explained in detail above, the Commission should direct Ameren to spend all 

funding to the extent practicable on cost-effective energy efficiency measures in order to 

exceed the modified savings goals. The Commission should also make it clear that the 

independent evaluator has sole discretion over how it develops its evaluation work 

plans and is not subject to approval by Staff. 
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