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DEFENSE COUNCIL 

 

I. INTRODUCTION 

Pursuant to Section 200.830 of the Rules of Practice of the Illinois Commerce 

Commission (“Commission” or “ICC”), the Natural Resources Defense Council, (“NRDC”), 

through its attorneys, Rowland & Moore LLP, files this Initial Brief on Exceptions to the 

Administrative Law Judges’ Proposed Order (“ALJPO” or "PO") issued December 23, 2013. 

NRDC respectfully files this Brief on Exceptions to request that the Commission make 

changes to the Administrative Law Judge’s Proposed Order (ALJPO) before issuing a final order 

regarding the Department of Commerce and Economic Opportunity’s (DCEO’s) proposed 

energy efficiency plan filed pursuant to section 8-103 and 8-104 of the Public Utilities Act.  In 

general, NRDC finds that the ALJ has thoroughly and fairly assessed the evidence before it in 

this docket.  Specifically, NRDC seeks clarifications of the order with respect to DCEO’s gas 

savings targets, and we seek stronger criteria for DCEO’s proposed pilot program to promote 

combined heat and power projects for public sector entities.   
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II. ARGUMENT 

A. Adequacy of Proposed Savings Targets 

NRDC and other parties demonstrated that DCEO’s proposed energy savings targets are too 

low and would result in an unjustified increase in the cost of achieving energy savings (or 

alternatively, an alarming decrease in the amount of savings being achieved per dollar spent).  

Specifically, DCEO proposes to spend 30 percent more per unit of electric savings and roughly 

twice as much per unit of gas savings as it actually spent in the most recent evaluated program 

years.  The ALJPO agrees with this conclusion, stating on page 9:  “The Commission is 

persuaded that DCEO’s drastic increase in cost per unit is unrealistic.  The Commission finds the 

lowered savings goal proposed by Staff and accepted by DCEO to be unreasonable when 

considered with the increased budgets that will be available to DCEO.”   

For the electric programs, the parties have identified several inappropriate assumptions that 

partially explain DCEO’s proposed 30% increase in spending per unit of savings.  First, NRDC 

Witness Chris Neme discovered that DCEO had assumed both lower realization rates and lower 

NTG values than past evaluation results suggested was appropriate.  He found that if DCEO 

simply used the evaluated actual realization rates and NTG values from electric program year 

four (EPY4) for the programs that have been continued from the last plan (such programs 

account for roughly two-thirds of DCEO’s proposed electric savings), the savings targets for 

PY7-9 just for those programs would increase by 77,000 MWh, or roughly 30%.  (NRDC Direct 

Testimony at p. 11).  Second, as AG Witness Mosenthal points out, for newer programs for 

which there are no past evaluation results, DCEO inappropriately assumes a realization rate of 

less than 100%.   Yet another factor leading to DCEO’s low electric savings goals is its higher 

assumed spending on overhead costs relative to past years (NRDC Direct Testimony at p. 8).      
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For the gas programs, Witness Neme demonstrated that if DCEO were to achieve savings at 

roughly the same costs in gas program years (GPY) 4-6 as it did in GPY1 – for just those 

programs being continued – its gas portfolio target would be 80 percent higher.  However, in the 

case of the gas programs, Witness Neme was not able, based on the information supplied by 

DCEO, to identify what underlying assumptions resulted in the lower expectations.  Specifically, 

he found that changes in the NTG or realization rate assumptions for programs carried forward 

from the last plan were not the culprit.  The assumption of less than 100% realization rate for 

other newer programs and higher assumed overhead spending likely have a modest impact on 

gas goals.  However, DCEO has not provided an explanation in the record for anything close to 

the magnitude of the reduction in savings per dollar that DCEO has proposed. 

With respect to how to address the deficiency, NRDC recommended that the average annual 

savings targets be raised by 41.4 million kWh and 3.76 million therms, or the equivalent of a 

30% increase in the electric goal and an 80% increase in the natural gas goal.  This 

recommendation is based on what DCEO had actually achieved in past years proportional to its 

increased budget in Plan 3.  

In the proposed order, the ALJ agrees that the lower proposed saving goals are unreasonable 

for both the gas and electric programs.  However, it specifies a fix (eliminating only the lower 

realization rate assumptions) that only partially addresses the electric savings goal deficiency and 

would do even less to address the more dramatic gas savings goal deficiency.  On page nine, the 

ALJPO states:   

The Commission is persuaded that DCEO’s drastic increase in cost per unit is 
unrealistic.  The Commission finds the lowered savings goal proposed by Staff 
and accepted by DCEO to be unreasonable when considered with the increased 
budgets that will be available to DCEO.  As discussed below under the NTG 
issue, the Commission denies DCEO’s request to assume lower realization rates 
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which results in a higher savings goal for DCEO.  Although this is a more 
aggressive goal, the Commission’s review of the record shows it to be achievable 
and is consistent with the Commission’s goal to have as robust an energy 
efficiency plan as possible. (ALJPO at 9).  

The ALJPO repeats this directly on page twenty, directing DCEO to refile its gas and 

electric plans “to remove the assumed realization rates proposed in its plan for public sector and 

low in come programs, which have the effect of lowering proposed savings goals unnecessarily.” 

(ALJPO at 20).  This direction is repeated again in the ordering paragraphs on p. 48:   

(6)   the Commission should order DCEO to resubmit its Plan, pursuant to 
Section 8-103(f) and 8-104(f), to remove the reduced realization rates 
proposed in its Plan for both public sector and low income programs, 
which have the effect of lowering proposed savings goals unnecessarily; 

(7) DCEO should be directed to remove the assumed realization rates from its 
savings goals. 

 By following this direction, DCEO will have only partially addressed its unacceptably 

low targets on the electric side, and done even less to address the even more dramatically 

reduced goals on the gas side.  NRDC therefore seeks a change to these paragraphs that would 

fully address the deficiency for both the electric targets and the gas targets.  Specifically, we seek 

changes to the ALJPO as follows: 

PROPOSED LANGUAGE 
 On page nine, the Commission Analysis and Conclusion paragraphs should be amended 

to read: 

The Commission is persuaded that DCEO’s drastic increase in cost per 

unit is unrealistic.  The Commission finds the lowered savings goal 

proposed by Staff and accepted by DCEO to be unreasonable when 

considered with the increased budgets that will be available to DCEO.  For 

its electric programs, DCEO should increase its annual average total 
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portfolio-wide savings target by 41.4 million kWh.  That would be 

consistent with the level of savings per dollar spent in EPY4.  For its gas 

programs, DCEO should increase its annual average total portfolio-wide 

savings targets by 3.76 million therms.  That would be consistent with the 

level of savings per dollar spent in GPY1 for those programs being carried 

forward from the last plan.  As part of the revisions, the Commission 

directs DCEO to use actual evaluation-based NTG assumptions whenever 

they are available.  In addition, as discussed below under the NTG issue, 

the Commission denies DCEO’s request to assume realization rate 

assumptions of less than 100% in its plan.  Although the result is a more 

aggressive goal, the Commission’s review of the record shows it to be 

achievable and is consistent with the Commission’s goal to have as robust 

an energy efficiency plan as possible.   

Also, on page 48, in its Findings and Ordering Paragraphs, NRDC respectfully seeks the 

following changes: 

 
(6) the Commission should order DCEO to resubmit its Plan, pursuant 

to Section 8-103(f) and 8-104(f), to set electric savings targets that are an 

average of 41.4 million kWh per year higher, set gas savings targets that 

are an average of 3.76 million therms per year higher, use evaluated NTG 

assumptions whenever they are available, to remove the reduced 

realization rates proposed in its Plan for both public sector and low income 
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programs, which have the effect of lowering proposed savings goals 

unnecessarily. 

 

B.  DCEO’s Proposed Combined Heat and Power Pilot Program 

While NRDC is very supportive of encouraging the development of efficient CHP 

projects, Witness Dylan Sullivan urges the Commission to proceed cautiously to ensure that 

ratepayer funds are used only on appropriate CHP projects that advance the goals of section 8-

103 and 8-104 of the PUA, and made specific recommendations to that end.  Sullivan offered 

three reasons why the Commission should exercise caution when approving the use of ratepayer 

funds for CHP projects:  (1) Structuring incentives poorly can result in incentivizing projects that 

are not efficient.  Sullivan offered the example of a California incentive program that offered an 

incentive based solely on the generation output capacity of the system, which resulted in poorly 

designed and maintained systems the efficiency of which “barely rose above 60 percent.”  

NRDC Ex. 2 at 5.   (2)  DCEO program funding spent on CHP is funding that would otherwise 

have been spent on end use energy efficiency projects that often could deliver more savings per 

dollar spent than CHP;  and (3)  As the grid moves toward lower carbon generation technologies, 

the relative emission benefits of CHP projects are diminished.   

With respect to DCEO’s proposed CHP pilot program, Sullivan lists four specific 

concerns, and makes five specific recommendations for program criteria that would address 

these concerns.  Specifically –  
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1. DCEO proposes a rather low minimum efficiency threshold for projects: 60%. NRDC 

recommends that the minimum threshold for system efficiency should be increased to 75 

percent.1   

2. CHP projects should not be used to serve inefficient end uses, but DCEO includes no 

requirement that public facilities first improve end-use efficiency and then serve those 

end uses with efficient CHP systems. NRDC recommends that applicants should be 

required to demonstrate end-use efficiency in their facilities either by having participated 

in DCEO energy efficiency programs in the past or by having demonstrated high end-use 

efficiency by conducting an energy audit and completing the implementation of all 

efficiency improvements with a payback period of one year or less.   

3. DCEO’s proposed design and commissioning incentives, which will make up around a 

third of the proposed total incentive, are entirely based on the electrical capacity of the 

system. DCEO’s proposed production incentive – the other two-thirds of the total 

incentive -- is entirely based on the electrical output of the system. This means the 

incentive ignores the factor that will determine whether the system saves energy and 

reduces emissions: whether the host site uses the thermal energy produced by the system. 

DCEO’s incentive formula will encourage project developers to over-size the CHP 

system’s electrical generator in the design and commissioning phase, and then operate the 

CHP system as an electrical generator in the production phase of the project. NRDC 

recommends that applications should be prioritized based on estimated overall system 

                                            
1   DCEO proposed a compromise to Mr. Sullivan's proposal that was accepted by the 

ALJPO: systems that measure system efficiencies equal to or above 75% will qualify for the 
production incentive of $0.08/kWh produced, and those that measure system efficiencies below 
75% but above the minimum 60% will receive $0.06/kWh.   NRDC accepts this compromise and 
thus does not propose to modify that portion of the ALJPO. 
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efficiency, taking into account the portion of the useful thermal output of the CHP system 

that will actually be used.  For topping-cycle CHP systems, NRDC recommends that 

DCEO should modify the production incentive so that a project developer gets an 

incentive based on the fuel savings associated with the CHP system.  

4. DCEO’s proposed method for calculating energy savings would allow it to claim energy 

savings from the useful thermal energy generated by the CHP system compared to an on-

site boiler, even if the “useful” thermal energy produced by the CHP system is not 

actually used.  NRDC recommends that for topping-cycle CHP systems, DCEO should 

only claim savings credit for the portion of the useful thermal output of the CHP system 

that is actually used.2  

While DCEO has agreed to take some of NRDC recommendations into consideration 

when drafting the request for proposals for this program, NRDC considers this inadequate and 

urges the Commission to issue an order in this case setting out clear criteria for ratepayer funded 

CHP projects to ensure that the program will not result in the development of inefficient CHP 

projects. 

PROPOSED LANGUAGE   
On pages 33-34, the order should be revised to read --  

                                            
2 Specifically, the Program Template should be changed to state: “F Thermal CHP is the fuel that 

would have been used on‐site by a boiler to provide the actual thermal output of the CHP system used 
by  the  site.  If  the  efficiency  of  the  replaced  boiler  is  unknown,  assume  80%”  (DCEO  Ex.  2.0  at  6, 
emphasis  added  to  show  change).    And  in  calculating  savings  DCEO  can  take  credit  for,  NRDC 
recommends (1) that DCEO evaluate savings  in a proportional manner with the portion of fuel savings 
coming  from  thermal  savings  translated  to Btus and  the portion of  fuel  savings  coming  from electric 
savings translated to kWhs; this  is  in  lieu of the 80%/20% electric/gas division  in the plan now; and (2) 
that these savings should be on the heat rate of a marginal unit: a combined cycle gas facility.   
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The Commission agrees that CHP applications should be prioritized by cost 

effectiveness - highest overall efficiency at least cost.  This will maximize the 

benefits to ratepayers. that applications should be prioritized based on estimated 

overall system efficiency, taking into account the portion of the useful thermal 

output of the CHP system that will actually be used.  For topping-cycle CHP 

systems, DCEO should modify the production incentive so that a project 

developer gets an incentive based on the fuel savings associated with the CHP 

system.  The overall cost-effectiveness of the project should also be used to 

prioritize among applications. 

 In response to NRDC, DCEO has agreed to include an evaluation criterion in the 

competitive solicitation that requires the applicant to explain what they have 

done within their facility to improve overall energy efficiency.  The Commission 

finds this reasonable inadequate. Rather, a minimum qualification to receive 

funding for a CHP project under this program should be a demonstration that the 

facility has made appropriate investments in end-use efficiency, either by having 

participated in DCEO’s programs or through an audit after which the facility 

commits to all identified measures with payback periods of one year or less.   

The Commission further agrees that for topping cycle CHP systems, DCEO 

should only be allowed to claim savings for the portion of the useful thermal 

output that is actually used. DCEO’s revised filing should specify that it will 

only claim savings for the portion of useful thermal output that is actually used.  

In calculating savings DCEO can take credit for, NRDC recommends (1) that 

DCEO evaluate savings in a proportional manner with the portion of fuel savings 
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coming from thermal savings translated to Btus and the portion of fuel savings 

coming from electric savings translated to kWhs; this is in lieu of the 80%/20% 

electric/gas division in the plan now; and (2) that these savings should be on the 

heat rate of a marginal unit: a combined cycle gas facility.   

Also, the Commission agrees with DCEO that requiring CHP systems to be 

designed to a minimum efficiency of 75%, as proposed by NRDC, will run the 

risk of eliminating substantial cost effective savings from potential CHP sites.  

The Commission finds the compromise proposed by DCEO to be reasonable, 

i.e., systems that measure system efficiencies equal to or above 75% will qualify 

for the production incentive of $0.08/kWh produced, and those that measure 

system efficiencies below 75% but above the minimum 60% will receive 

$0.06/kWh.  NRDC indicates in its Brief on Exceptions that this compromise is 

acceptable to it. 

Finally, the ordering paragraphs on page 48 should be amended to include one additional 

ordering paragraph, reading as follows: 

DCEO’s compliance filing will include a modified program description for the 

CHP pilot program that includes criteria for CHP projects as set out in the 

Commission’s Analysis and Conclusions regarding that program. 

III. CONCLUSION   

NRDC comments the ALJ for a thorough and fair analysis and proposed order.  With the 

exceptions enumerate above,  NRDC urges the Commission to adopt the ALJ’s conclusions.   
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Dated:  January 3, 2014    

     Respectfully submitted, 
     Natural Resources Defense Council 
 
     /s/_Stephen J. Moore______________ 
     By: Stephen J. Moore 
 

Stephen J. Moore 
Rowland & Moore LLP 
200 West Superior Street 
Suite 400 
Chicago, Illinois 60654 
(312) 803-1000 (voice) 
(312) 803-0953 (fax) 
steve@telecomreg.com 
      
ATTORNEY FOR Natural Resources Defense Council 
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