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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

ILLINOIS DEPARTMENT OF COMMERCE ) 

AND ECONOMIC OPPORTUNITY  ) 

       ) 

Approval of the Energy Efficiency Portfolio and )               13-0499 

Plan Pursuant to Sections 8-103(e) and (f) and ) 

8-104(e) and (f) of the Public Utilities Act  ) 

 
 

BRIEF ON EXCEPTIONS 

MIDWEST COGENERTAION ASSOCIATION 

 

The Administrative Law Judge (“ALJ”) filed the Proposed Order (“PO”) in this 

proceeding on December 23, 2013. The Midwest Cogeneration Association (MCA), by and 

through its counsel, and pursuant to Section 200.400 of the Commission’s Rules of Practice (83 

Ill. Adm. Code 200.400), respectfully submits this Brief on Exceptions to the PO.  

 

MCA’s participation in this proceeding has been for the purpose of  explaining the energy 

efficiency benefits of Combined Heat and Power and Waste Heat-to-Power technologies 

(collectively referred to here as “CHP), pointing out the unrealized potential for CHP 

development in Illinois and the barriers CHP projects face, and supporting the Department of 

Commerce and Economic Opportunity’s (“DCEO”) proposed CHP Pilot Program. Therefore, 

MCA’s Brief on Exceptions focuses on the portions of the record and the PO pertaining to the 

proposed CHP Pilot Program. 

 

MCA generally agrees with the conclusions contained in the PO pertaining to the DCEO’s 

proposed CHP Pilot Program, with the exception of the particular points made in this 

limited Brief on Exceptions. 

 

Exception One:  

 

Correction of a Typographical Error in PO Section E. 5 (PO, p. 32) 
 

To accurately reflect Mr. Natura’s Direct Testimony, MCA recommends following edit to 

the PO in the First Paragraph of Section E. 5:   
 

“5. MCA 

 

“MCA witness Natura testified that although the majority of the CHP technical 

potential resides in the industrial and large commercial market sectors, the DOE 

estimates that over 1,000 MW resides in the public sector.  He states that CHP 

systems, when properly designed, installed, and operated, can provide electricity 

and thermal energy to these facilities at efficiencies reaching 60% to over 80%.  

Thus, the energy savings potential of CHP is significant.  He also testified that the 
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initial investment cost of a CHP system can be a project development barrier.  He 

stated that the MCA believes that the proposed DCEO CHP Program will provide 

the cost effective incentives necessary to help move the market forward resulting 

in significant energy savings in Illinois.” 

 

 

Exception One:  

 

The PO Section E. 6 Should Include Additional Salient Points Made by Mr. Natura and 

DCEO in Response to NRDC’s Position on CHP 

 

PO Section E. 6 reflects NRDC’s contention that the DCEO Pilot CHP Program would 

allow DCEO to take credit for energy savings that do not actually occur and encourage over-

sized CHP systems. This section should also include the DCEO and MCA responses to this 

contention. DCEO’s Reply Brief discusses the factual context indicating that NRDC’s concerns 

are unrealistic. Mr. Natura’s Direct and Rebuttal testimony discuss the elements of the DCEO 

CHP Program proposal which provide assurance that the CHP systems will achieve minimum 

electric savings and total useful thermal energy savings, including the program requirement that 

CHP systems be demonstrated to comply with all program requirements during actual operation 

before receiving a substantial portion of the incentives.  

 

To adequately reflect Mr. Natura’s Testimony and DCEO’s Reply Brief, MCA 

recommends following edits to the PO at Section E. 6: 

   

“6. NRDC 

 

“NRDC supports the development of a Combined Heat and Power (CHP) 

Program with well-designed incentives and strong terms and conditions.  

However, NRDC contends that DCEO’s CHP Program as described in Plan 3 

would allow DCEO to take credit for energy savings that do not actually occur, 

encourage project developers to over-size CHP systems (thus reducing 

efficiency), and would allow CHP systems to provide electrical and thermal 

energy to inefficient devices and processes.  
 

“DCEO responds to this concern by noting that the ideal topping cycle CHP 

system is designed for the thermal load of the building to maximize the system 

efficiency, operates the maximum hours possible at the highest efficiency level to 

maximize the financial viability of the system, and therefore maximizes the 

energy savings. DCEO points out that there is little incentive for the applicant to 

operate the CHP system in any mode other than at the longest operating hours that 

still provide the highest efficiency because any applicant can only receive a 

maximum incentive of 50% of the total cost or $2 million, whichever is less. The 

applicant is still investing a substantial amount of money in the system and is 

looking for the best return on his/her investment (i.e., long operating hours at 

maximum efficiency). (DCEO Reply Brief, p. 14)  
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“MCA witness Mr. Natura contends that the DCEO program ensures that CHP 

systems are designed, installed and operated to realize the required operating 

efficiencies by tying at least 2/3 of the proposed incentive to a demonstration of 

achievement of performance levels over the first 12 months of the CHP system’s 

operation. (D. Natura, Direct Testimony, pp. 3-4, lines 59-65.) Requiring this 

demonstration this will allow DCEO to oversee project compliance and assure the 

energy savings promised actually occur. (D. Natura Rebuttal Testimony, p. 3, 

Lines 124-126.)  
 

NRDC provides several recommendations to design a stronger CHP Program.  

First, applications should be prioritized based on estimated overall system 

efficiency, taking into account the portion of the useful thermal output of the CHP 

system that will actually be used.  Second, applicants should be required to 

demonstrate end-use efficiency in their facilities either by having participated in 

DCEO energy efficiency programs in the past or by having demonstrated high 

end-use efficiency by conducting an energy audit and completing the 

implementation of all efficiency improvements with a payback period of one year 

or less.  Third, for topping-cycle CHP systems, DCEO should only claim savings 

credit for the portion of the useful thermal output of the CHP system that is 

actually used. Specifically, the Program Template should be changed to state: “F 

Thermal CHP is the fuel that would have been used on-site by a boiler to provide 

the actual thermal output of the CHP system used by the site. If the efficiency of 

the replaced boiler is unknown, assume 80%” (DCEO Ex. 2.0 at 6, emphasis 

added to show change).  And in calculating savings DCEO can take credit for, 

NRDC recommends (1) that DCEO evaluate savings in a proportional manner 

with the portion of fuel savings coming from thermal savings translated to Btus 

and the portion of fuel savings coming from electric savings translated to kWhs; 

this is in lieu of the 80%/20% electric/gas division in the plan now; and (2) that 

these savings should be on the heat rate of a marginal unit: a combined cycle gas 

facility.  Lastly, for topping-cycle CHP systems, DCEO should modify the 

production incentive so that a project developer gets an incentive based on the 

fuel savings associated with the CHP system, and the minimum threshold for 

system efficiency should be increased to 75 percent.  
 

“In its Reply Brief, DCEO responds to the NRDC’s last point saying that NRDC  

provided no logical reason why the minimum system efficiency should be set at 

75% (LHV) other than that they want to incentivize the developer to design the 

most energy efficient system (designing to the thermal requirements of the 

facility). However, setting the minimum efficiency level of a CHP system to 

qualify for the program at 75% (LHV) will in fact run the risk of eliminating 

substantial cost effective savings from potential CHP sites. The DCEO states that 

it knows of no other state that incorporates CHP in their energy efficiency 

program that requires a minimum efficiency of 75% (LHV) to qualify. (DCEO 

Reply Brief, p. 13) 
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“In Rebuttal Testimony, Mr. Natura contends that NRDC’s proposed standard of 

75% efficiency is not achievable for many CHP projects.  Mr. Natura states that 

while higher efficiencies are possible for large-scale industrial installations, they 

are not achievable in many of the facilities that would benefit from the DCEO 

pilot program, such as hospitals, universities, and commercial office space 

because such facilities do not have sufficient thermal load to achieve the 

aggressive efficiency targets in the NRDC proposal. (D. Natura Rebuttal 

Testimony, p. 3, Lines 106-111)” 

 

Exception Three:  

 

The PO Fails to Accurately Reflect the DCEO Response to NRDC’s Recommendations 

 

The PO states that the DCEO responded to the NRDC comments by “committing to 

include NRDC’s suggestions in the RFP process and in the creation of the Program 

Implementation Guidelines.” (PO p. 33) MCA has been unable to find this stated “commitment” 

in the DCEO Reply Brief or DCEO’s Draft Proposed Order and Statement of Position. Rather, 

this language appears to be NRDC’s interpretation of the DCEO’s position. (See NRDC 

Statement of Position, p. 5.) What DCEO actually said is that it “agrees to work closely with the 

utilities and the Stakeholder Advisory Group (SAG) in developing the implementation plans and 

documents.” (DCEO Reply Brief, pp. 14-15;  Also see DCEO Ex 7.0, p. 4 and DCEO Initial 

Brief, p. 19.) 

 

MCA objects to any implication that the DCEO has bound itself to include the NRDC’s 

suggestions in the RFP or Program Implementation Guidelines to the exclusion of any further 

input and evaluation of these suggestions by other stakeholders in the SAG.  

 

To accurately reflect the record, MCA recommends the following edits to the PO in the 

Last Paragraph of Section E. 6 (PO, p. 33): 

 

DCEO responds to NRDC’s recommendations by agreeing to certain 

modifications and additions to its proposed program and agreeing to continue to 

work closely with the utilities and the Stakeholder Advisory Group (SAG) in 

developing the implementation plans and documents. (DCEO Reply Brief p 14 - 

15.) committing to include NRDC’s suggestions in the RFP process and in the 

creation of the Program Implementation Guidelines.  NRDC finds this response 

inadequate as NRDC’s concerns are with the design of the CHP Program and 

urges the Commission to provide clear guidance on the Program design consistent 

with NRDC’s recommendations.  
 

Exception Four:  

 

The Portion of the PO Recommended “Commission Analysis and Conclusion” (PO Section 

E.7) Which Would Modify the Originally Proposed CHP Production Incentive Is Arbitrary 

and Inconsistent With the Evidence in the Record  
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In Paragraph 3 of Section E. 7, the ALJ recommends that the Commission Analysis and 

Conclusion simply adopt a DCEO “compromise” which redefines CHP project eligibility for the 

full production incentive originally proposed by the DCEO – even though the NRDC has 

rejected this “compromise,” and, more importantly, despite there being no evidence in the record 

discussing the impact of the reduced production incentive on the overall program.  

 

The DCEO has recommended this “compromise” on the production incentive “to satisfy 

the NRDC recommendation” that the overall CHP incentive be limited to systems that are at 

least 75% efficient. (DCEO Reply Brief, p. 13) But the DCEO provides no analysis of the impact 

of this “concession.” Moreover, regarding the 75% “cut-off” level in general, the DCEO 

describes negative impacts on the overall program: 

 

 “The NRDC has provided no logical reason why the minimum system efficiency 

should be set at 75% (LHV) other than that they want to incentivize the developer 

to design the most energy efficient system (designing to the thermal requirements 

of the facility). However, setting the minimum efficiency level of a CHP system 

to qualify for the program at 75% (LHV) will in fact run the risk of eliminating 

substantial cost effective savings from potential CHP sites. It will, in some cases, 

prevent the developer from using the most cost effective CHP technology to 

satisfy the specific application. The DCEO knows of no other state that 

incorporates CHP in their energy efficiency program that requires a minimum 

efficiency of 75% (LHV) to qualify.” Id. 

 

The recommended “compromise” on the production incentive ignores these negative 

impacts and other evidence in the record that limiting CHP incentives to projects that are 75% 

efficient will unreasonably limit CHP project development at public sector hosts. It is true that 

some CHP systems may achieve up to 80% efficiency, but NRDC fails to address the fact that 

achieving these efficiencies is highly dependent on the type of thermal host involved. As stated 

by Mr. Natura, efficiencies of 75% are not achievable in many of the facilities that would benefit 

from the DCEO pilot program, such as hospitals, universities, and commercial office space, 

because such facilities do not have sufficient thermal load to achieve this aggressive efficiency 

target. (D. Natura Rebuttal Testimony, p. 3, Lines 96-113.) Even where efficiencies greater than 

60% are achievable at public facilities, the 75% cut-off is not realistic and it will arbitrarily 

reduce incentives for realistic projects achieving 60% or greater efficiencies -- all the way up 

to74%.  

 

In effect, this “compromise” will reduce the production incentive for public sector CHP 

projects to $0.06/kWh. This 25% reduction in the originally proposed production incentive has 

not been justified and should not be adopted by the Commission without an analysis of its impact 

on the overall Pilot Program. The DCEO’s originally proposed incentives for the CHP Pilot 

Program consist of a Design Incentive, a Construction Incentive, and a Production Incentive. The 

DCEO explains that the incentive levels proposed “were designed to provide (on average) the 

equivalent of $750/kW of installed capacity, which is meant to represent between 25% and 50% 

of the total cost of the most CHP systems.” (DCEO Program Planning Template, p. 3 “Incentive 

Levels.”) The Program Planning Template makes it clear that the Production Incentive is a 

significant element of the overall incentive package, potentially exceeding both the Design and 
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Construction incentives. (Id.). A 25% reduction in the $0.08 production incentive for most, if not 

all, public sector CHP projects will reduce the overall incentive level which the original proposal 

sought to provide. Therefore, without further analysis, the Commission should not simply “go 

along” with the DCEO’s proposed (and rejected) “compromise” with the NRDC.  

 

 

MCA recommends the following change to the Third Paragraph of the “Commission 

Analysis and Conclusion” regarding the CHP Production Incentive in PO Section E. 7 (PO, 

pp. 33-34): 

 

“7. Commission Analysis and Conclusion 

 

 *** 

 

“Also, the Commission agrees with DCEO and MCA that requiring CHP systems 

to be designed to a minimum efficiency of 75%, as proposed by NRDC, will run 

the risk of eliminating substantial cost effective savings from potential CHP sites.  

For the same reason, the The Commission rejects finds the compromise proposed 

by DCEO to be reasonable, i.e., systems that measure system efficiencies equal to 

or above 75% would will qualify for the production incentive of $0.08/kWh 

produced, and those that measure system efficiencies below 75% but above the 

minimum 60% would will receive $0.06/kWh. The Commission finds this 

compromise runs the risk of arbitrarily reducing the production incentive for 

many if not all of the CHP projects that may be appropriately sized for public 

sector CHP hosts, such as hospitals, universities, and commercial office space.  

The evidence indicates that these facilities are unlikely to have sufficient thermal 

load to achieve the aggressive 75% efficiency target. Furthermore, the evidence 

indicates that a 75% efficiency requirement has not be used or demonstrated to be 

effective in other state and federal CHP incentive programs.” 

 

Exception 5 

 

PO Section E. 7 Should Include Alternative Language Regarding Use of the DCEO 

Proposed Method for Calculating Energy Savings from CHP Projects In Case the 

Commission Should Agree with Staff or Others’ Suggestion That Other Methods Should 

Be Studied 

 

Regarding the methodology for calculating energy savings from CHP projects, MCA 

concurs with the ALJ’s recommended conclusion in the PO that DCEO’s methodology 

“correctly accounts for the fuel that would have been utilized to generate the electricity from the 

grid being supplied by the CHP system, accounts for the fuel that would have been used to 

generate the thermal energy recovered from the CHP system, and accounts for the increase in gas 

utilized at the site by the CHP.”  (PO, p. 34) This is an established methodology, which 

recognizes both the energy use and energy savings of CHP systems, and, as such, it is uniquely 

fitted to CHP technology.  
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There is no evidence in the record of this proceeding which demonstrates the 

methodology proposed by the DCEO will result in an over or under statement of energy savings 

or which warrants delaying implementation of programs incentivizing the technologies 

anticipated by P.A. 98-0090. Therefore, if the Commission were to conclude that other 

methodologies should be studied by the SAG or any other group, it’s order should explicitly state 

that the methodology in the DCEO Pilot Program may be used to calculate CHP project energy 

savings in the context of both the DCEO Pilot Program and any DCEO or utility custom 

programs during this 3-Year Plan cycle. This will provide Illinois with an opportunity to evaluate 

the effectiveness of these incentive programs in generating new CHP projects. To require that a 

different methodology be used in these initial CHP programs would delay implementation of the 

DCEO Pilot Program which anticipates solicitation and receipt of CHP project proposals in Plan 

Year 1. (See DCEO Program Planning Template, p. 2 “Implementation Strategy.”) It would also 

discourage CHP proposals from being included in the DCEO and utility custom programs. 

 

MCA recommends the ALJ’s language in Paragraph 3 of Section E. 7 (PO, pp. 33-34) be 

maintained; however, if the Commission chooses to require additional study of uniform 

methodologies for calculating energy savings, MCA recommends that the following 

alternative language for that paragraph: 

 

“While the Commission believes that additional study of uniform procedures for 

the calculation of energy savings should be undertaken by the SAG, including 

energy savings achieved by CHP projects, such review should not delay 

implementation of the DCEO’s CHP Pilot Program or other DCEO or utility 

custom program proposals which include CHP Projects. DCEO’s method 

correctly accounts for the fuel that would have been utilized to generate the 

electricity from the grid being supplied by the CHP system, accounts for the fuel 

that would have been used to generate the thermal energy recovered from the 

CHP system, and accounts for the increase in gas utilized at the site by the CHP 

system. Therefore, the methodology in the DCEO Pilot Program may be used to 

calculate CHP project energy savings in the context of both the DCEO Pilot 

Program and any DCEO or utility custom programs during this 3-Year Plan cycle. 

This will provide Illinois with an opportunity to evaluate the effectiveness of 

these incentive programs in generating new CHP projects.” 

 

 

 

Date: January 3, 2014   Respectfully submitted, 

 

      Patricia F. Sharkey 
 

      Patricia F. Sharkey 

      Environmental Law Counsel, P.C. 

      Suite 3700 

      180 N. LaSalle Street 

      Chicago, Illinois 60601 

      (312) 981-0404 


