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I. The Commission should grant rehearing to correct the Order’s 57.41% 
disallowance of the cost to redeem certain long-term debt in 2012, and to receive 
additional evidence that shows that a 12.5% disallowance—in this case and future 
ones—is more fair to AIC and its ratepayers. 

AIC agrees that it should not recover the cost to redeem any part of $50 million of a 2008 

$400 million AmerenIP 9.75% long-term debt issue, given the Dockets 09-0306, et al. and 11-

0282 Orders’ disallowance of $50 million of that issue.  But the only fair way to prohibit that 

cost recovery, and to ensure that both ratepayers and AIC are fairly treated, is to assume that a 

pro rata share, $50/$400 million or 12.5%, of each dollar of the 9.75% debt has been disallowed.  

12.5% of each dollar spent redeeming the debt likewise should be disallowed—in this 

proceeding and in future cases.  A 12.5% pro rata disallowance would result in a redemption cost 

disallowance of approximately $4.25 million.  This also would result in an annual long-term debt 

interest expense reduction of $1 million.  A Commission decision on rehearing that allocates the 

redemption costs in this manner fairly corrects for the adjustment not only in this case, but also 

in formula rate cases to come.  AIC believes that a final, correct resolution of this issue is in the 

best interests of all, and will avoid further litigation and appeals.   

AIC requests that the Commission reverse the 57.41% adjustment and approve a more 

proportional adjustment—one that recognizes that no specific dollars were “ assigned” to be 

redeemed, but that the 2012 redemption was of a portion of the $400 million 9.75% issue 

generally.  Thus, because $50 million is 12.5% of the $400 million issue, 12.5% of the redeemed 

amount would relate to the $50 million previously disallowed, and 12.5% of the redemption cost 

likewise would relate that $50 million.  On rehearing, AIC would submit further evidence 

explaining why disallowing 12.5% of the redemption cost, and not 57.41%, is more fair and 

appropriate, and rehearing would provide the other parties an opportunity to respond in kind. 

In Dockets 09-0306 et al. and 11-0282, the Commission found $50 million of the $400 
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million AmerenIP 9.75% issue excessive.  AIC does not dispute that prior finding here, and 

understands the Commission’s desire that ratepayers not bear costs related to the $50 million of 

excess debt.  Conversely, AIC does not believe the Commission intends financial harm to AIC 

and its shareholders.  AIC also recognizes that the presentation of its schedules in this case 

reasonably could be interpreted to support the Commission’s adjustment.  AIC seeks rehearing 

because the 57.41% disallowance is larger than is necessary to ensure that ratepayers do not bear 

any cost related to the $50 million of excess debt.  AIC intends to submit additional evidence 

regarding the intent of its 2012 Embedded Cost of Long-Term Debt schedule, Ameren Exhibit 

1.4R pages 157-59 (“debt schedule”), on which Staff based the 57.41% disallowance.  AIC also 

intends to submit evidence explaining the actual redemption cost associated with the $50 million 

of excess debt and the appropriate amount of the disallowance that removes the estimated 

redemption cost associated with that excess debt.  Such additional evidence will show that, 

because cash is fungible, there was no assignment of refinancing amounts specifically to the $50 

million of excess debt; instead, the refinancing of a part of the $400 million issue took place on a 

proportional basis.    

On the surface, disallowing 57.41% of the cost associated with redeeming a portion of the 

debt that has been disallowed—12.5% of the total debt—should raise a red flag.  The additional 

evidence and clarification that AIC intends to submit will show that a 12.5% disallowance aligns 

with Commission precedent, is proportional to the amount found excessive ($50 million out of 

$400 million), and is fair to both AIC and its ratepayers.  Again, AIC does not seek to avoid a 

disallowance—it agrees, based on the prior Orders, that one should be imposed.  Rather, AIC 

seeks to show that the amount disallowed should be proportional to the debt that was disallowed.  

A. Background on the Order’s 57.41%, $19.5 million adjustment. 

In 2012, AIC redeemed $87.1 million of a 2008 AmerenIP $400 million 9.75% long-term 
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debt issue, replacing it with less costly debt.  No party disputes the propriety of the redemption.  

AIC paid a redemption cost of approximately $34 million to redeem the $87.1 million of 9.75% 

debt.1  In this case, AIC included the unamortized $34 million redemption cost in its 2012 

balance of long-term debt, and it included an amortized portion of the cost of approximately $3.5 

million in its 2012 annual long-term debt interest expense.  (Ameren Ex. 1.4R (“Embedded Cost 

of Long-Term Debt”), pp. 157, 159.)   

The Order approves an adjustment proposed by Staff to disallow 57.41%, or 

approximately $19.5 million, of the $34 million redemption cost.  (Order 137-38; ICC Staff Ex. 

4.0 (Phipps Dir.), Sch. 4.03, p. 3.)  Staff premised the adjustment on the Orders in AIC’s 2009 

and 2011 rate cases, Dockets 09-0306, et al. and 11-0282, which found that, when it issued the 

$400 million of 9.75% debt, AmerenIP issued $50 million more long-term debt than was 

required for its utility operations.  (Order 137-38.)  The prior Orders imposed two adjustments to 

avoid burdening ratepayers with the cost of $50 million of the $400 million issue, or 12.5% of 

the issue.  In Dockets 09-0306, et al., the Commission removed $50 million of the 9.75% debt 

from AmerenIP’s long-term debt balance.  Dockets 09-0306, et al. Order, p. 143 (Apr. 29, 2010).  

Thus, AmerenIP did not recover in its revenue requirement any return on the disallowed debt.  In 

Docket 11-0282, the Commission approved an alternative adjustment proposed by Staff that 

reduced the coupon rate on the $50 million from 9.75% to the embedded cost of long-term debt 

of 7.39%, calculated after imputing removal of the debt from the long-term debt balance.  Docket 

11-0828, Order, pp. 75-76 (Jan. 10, 2012).  The Commission adopted this alternative adjustment 

because removing the debt from AIC’s long-term debt balance, as was done in Dockets 09-0306, 

                                                
1 The $34 million redemption cost included a redemption premium of $33.4 million as of the date of redemption 
(August 27, 2012), all of expenses of the tender, and the unamortized discount and expenses related to the bonds that 
were redeemed.  (Martin Affid. ¶ 4.) 
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et al., would result in an undesirable shift of capital structure weights from lower cost debt to 

higher cost common equity.  Id. at 70.  

Staff took the position in this case that, because the Commission previously found $50 

million of the $400 million 9.75% issue imprudent, AIC should not recover the cost to redeem 

$50 million of the debt.  (ICC Staff Ex. 4.0, p. 3.)  AIC opposed Staff’s position on the basis that 

the entire 2012 redemption transaction had a net benefit to ratepayers.  (AIC Init. Br. 106-12; 

AIC Reply Br. 57-58.)  In brief (but not before), Staff explained that it based its adjustment 

calculation on AIC’s 2012 debt schedule, which Staff interpreted to show that, when AIC 

redeemed $87.1 million of the 9.75% debt in 2012, AIC first redeemed all of the $50 million that 

the Dockets 09-0306, et al. and 11-0282 Orders found imprudent, and then redeemed $37.1 

million of the $350 million of 9.75% debt that those Orders found prudent.  (Staff Init. Br. 53-54; 

Staff Reply Br. 54, 56.)  In other words, Staff argued that AIC “assigned” the $87.1 million 

proceeds first to redeem the $50 million excess 9.75% debt.  (Staff BOE 10 (“If AIC had 

assigned the entire $87.1 million in proceeds to the prudently issued 9.75% bonds, recovery of 

the associated refinancing costs would not be an issue in this proceeding.”).  The Commission 

adopted Staff’s adjustment.  (Order 137-38.) 

B. Rehearing would allow AIC to present evidence showing that a 12.5% 
proportional disallowance ensures that ratepayers do not pay any cost 
related to the $50 million excess debt. 

AIC asks that the Commission grant rehearing on this issue to receive evidence from AIC 

that explains why a proportional 12.5% disallowance of the $34 million redemption cost 

accurately reflects the redemption cost that ratepayers should not bear, as compared to the 

57.41%, $19.5 million disallowance that the Order currently approves.  The proposed evidence is 

summarized below.  While Staff had held to this adjustment throughout its testimonies, not until 

briefing did Staff explain that it based its adjustment on an “assignment” theory premised on 
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AIC’s 2012 debt schedule, after the evidence had closed.  (See, e.g., Staff Reply Br. 54.)2  Thus, 

absent rehearing, AIC has no opportunity to respond to Staff’s “assignment” argument and 

related reliance on the schedule. 

As explained in the Affidavit of Ryan J. Martin attached to this Application, AIC 

prepared its 2012 Embedded Cost of Long-Term Debt Schedule (Ameren Ex. 1.4R pp. 157-59) 

for the purpose of computing a proposed cost of long-term debt for 2012.  (Martin Affid. ¶ 3.)  A 

copy of the schedule is attached as Attachment A to Mr. Martin’s Affidavit.  The schedule shows 

the balances and coupon rates of the long-term debt held by AIC as of December 31, 2012.  To 

appropriately compute the cost of long-term debt in a manner that aligns with the Docket 11-

0282 Order’s adjustment to the coupon rate of $50 million of the 9.75% $400 million AmerenIP 

issue, AIC reduced the coupon rate on $50 million of that debt to the resultant embedded cost of 

long term debt for 2012, 7.310%.  (Ameren Ex. 1.4R, p. 157; Martin Affid. ¶ 5.)  AIC prepared 

its embedded cost of long-term debt schedules in its last two electric formula rate cases, Dockets 

12-0001 and 12-0293, in the same manner.  (Docket 12-0001, Ameren Ex. 2.2 (“AmerenIP 

Embedded Cost of Long-Term Debt at December 31, 2010”), p. 162; Docket 12-0293, Ameren 

Ex. 1.2 (“AmerenIP Embedded Cost of Long-Term Debt at December 31, 2011”), p. 173.)  

AIC’s 2012 Embedded Cost of Long-Term Debt schedule, Ameren Exhibit 1.4R page 157, 

shows a zero balance for the $50 million to which AIC assigned, for ratemaking purposes, a 

reduced coupon rate, and a $312.9 million balance for the $350 million to which AIC assigned 

the original 9.75% coupon rate.  (Ameren Ex. 1.4R, p. 157; Martin Affid. ¶ 6.)   

The presumption underlying the Commission’s 57.41% adjustment is that AIC actually 

                                                
2 Staff witness Ms. Rochelle M. Phipps proposed the adjustment in her direct and rebuttal testimonies.  Neither 
testimony specifically cites or otherwise addresses Ameren Exhibit 1.4R as the basis for Staff’s adjustment.  (See 
ICC Staff Exs. 4.0, p. 3; 9.0 (Phipps Reb.), pp. 3-4.) 
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redeemed the $50 million of excess debt first.  Admittedly, that is a reasonable presumption 

given AIC’s 2012 Embedded Cost of Long-Term Debt Schedule.  But that is not the case, and 

AIC did not intend the schedule to suggest that AIC redeemed all $50 million of the reduced 

coupon rate debt in 2012.  (Martin Affid. ¶¶ 6, 7.)  This is because the redemption dollars are 

fungible—there is no way to distinguish redemption of the $350 million of 9.75% debt that the 

Commission deemed prudent, and the $50 million of 9.75% debt that it did not.  (Martin Affid. ¶ 

7.)  For this reason, in preparing its debt schedule, AIC did not allocate the $34 million 

redemption cost between the $350 million and $50 million allowed and disallowed debt.  

(Ameren Ex. 1.4R, p. 159.) 

Because the debt issued and redeemed is fungible, there is no way to differentiate the cost 

associated with the $87.1 million redeemed in 2012 between the $50 million 9.75% debt found 

excessive and the $350 million found prudent—it’s all the same debt.  The only fair way to 

prohibit that cost recovery is to assume that a pro rata share, $50/$400 million or 12.5%, of each 

dollar of the 9.75% debt has been disallowed.  (Martin Affid. ¶ 8.)  A 12.5% pro rata 

disallowance would result in a redemption cost disallowance of approximately $4.25 million and 

a continued reduced coupon rate for $39.1 million, the portion of the disallowed $50 million of 

9.75% debt that remains after removing 12.5%.  (Martin Affid. ¶¶ 9, 10.)  In this case, the 

coupon rate on the $39.1 million would be 7.194%, the embedded cost of long-term debt for 

2012, which would result in a $1 million annual interest expense reduction [(9.75% - 7.194%) x 

$39.1 million = $1.0 million)].  That reduction in interest expense would continue through the 

2018 life of the 2008 $400 million 9.75% loan.  (Martin Affid. ¶ 9.) 

AIC intends to submit evidence explaining the above.  It also intends to submit a revised 

2012 Embedded Cost of Long-Term Debt schedule that would clarify what the schedule is 
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intended to show, while continuing to compute the embedded cost of long-term debt consistent 

with the Dockets 09-0306, et al. and 11-0282 Orders’ disallowance of a portion of AmerenIP’s 

$400 million 9.75% debt.  The proposed revised schedule is attached as Attachment B to the 

Affidavit of Mr. Martin.  The revised schedule attributes 87.5% of the $87.1 million of 9.75% 

debt redeemed to the $350 million previously found prudent, and 12.5% to the $50 million 

previously found excessive.  (Martin Affid. ¶ 8.)  Likewise, it attributes 87.5% of the $34 million 

cost to redeem the $87.1 million debt to the $350 million previously found prudent.  The 

remaining 12.5% of the cost is disallowed, and is not included in the schedule.  (Martin Affid. ¶ 

10.)  AIC would commit to making these self-adjustments—reducing the coupon rate on $39.1 

million of the excess debt and removing 12.5% of each dollar spent to redeem the $400 million 

9.75% issue—through the 2018 maturity of the 9.75% debt.   

II. The Commission should grant rehearing to reconsider the Order’s novel read of 
Section 16-108.5(c)(2) that permits the Order to circumvent the substantial evidence 
of the reasonableness of AIC’s 2012 actual year-end capital structure. 

Section 16-108.5(c)(2) requires that the performance based formula rate “shall” reflect a 

participating utility’s “actual year-end capital structure for the applicable calendar year, 

excluding goodwill, subject to a determination of prudence and reasonableness consistent with 

Commission practice and law.”  220 ILCS 5/16-108.5(c)(2).  The Order neither approves AIC’s 

actual year-end capital structure, nor makes a determination that capital structure is imprudent or 

unreasonable.  Instead, it imputes to AIC the common equity ratio of its parent company upon a 

determination that imputed capital structure accords with the ones adopted in Dockets 12-0001 

and 12-0293 and Section 9-230 of the Public Utilities Act.  (Order 121.)   

AIC explained extensively in brief how the Commission’s application of Section 16-

108.5(c)(2) departs from the plain language of that statute and why neither the Dockets 12-0001 

and 12-0293 Orders nor Section 9-230 justify that departure.  (AIC Init. Br. 88-90; AIC Reply Br. 
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42-53; AIC BOE 4-9.)  AIC acknowledges, however, the recent Opinion of the Appellate Court 

in AIC’s appeals of the Dockets 12-0001 and 12-0293 Orders.  See Ameren Ill. Co. v. Ill. Comm. 

Comm’n, 2013 IL App (4th) 121008 (Dec. 11, 2013).  And AIC recognizes that Opinion affirms 

the Commission’s determination to impute a capital structure in Dockets 12-0001 and 12-0293 

ostensibly based on the arguments and record in those proceedings.  Nevertheless, the 

Commission should grant rehearing on the capital structure it approves to set rates in this 

proceeding for three reasons.   

First, the Order in this docket appears to rely on a novel—but legally untenable—read of 

Section 16-108.5(c)(2) that allows the Commission to circumvent the statute’s required 

reasonableness determination.  The Commission should grant rehearing to correct that misread of 

the statute.   

Second, the Commission should grant rehearing to consider the extensive testimonial 

evidence in support of the prudence and reasonableness of AIC’s actual capital structure that the 

Order’s novel read of Section 16-108.5(c)(2) permits it to avoid.  While the law as interpreted  

by the Appellate Court may bind the Commission, the evidence underlying the Docket 12-0001 

and 12-0293 Orders appealed does not.  Rather, Illinois law requires the Commission to decide 

this case based on the record evidence currently before it.  220 ILCS 5/10-103; 220 ILCS 5/10-

201(e)(iv) (the Appellate Court shall reverse a Commission decision not based on the record 

evidence).  The clear weight of that record evidence supports the prudence and reasonableness of 

AIC’s 2012 actual year-end capital structure.   

Third, to preserve AIC’s appellate rights in this proceeding, AIC respectfully again 

submits that the Order, in adopting the same position as that taken in the Dockets 12-0001 and 

12-0293 Orders, departs from the plain meaning of EIMA, and its reliance on those Orders and 
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Section 9-230 of the Act are misplaced and do not justify that departure.  Accordingly, AIC asks 

that the Commission grant rehearing to reconsider that departure and misplaced reliance. 

A. The Order unlawfully rewrites Section 16-108.5(c)(2) in a manner that allows 
it to circumvent the statute’s required reasonableness determination and 
otherwise is problematic. 

Section 16-108.5(c)(2)’s language is clear.  It requires that the performance based 

formula rate “shall” reflect a participating utility’s “actual year-end capital structure for the 

applicable calendar year, excluding goodwill, subject to a determination of prudence and 

reasonableness consistent with Commission practice and law.”  220 ILCS 5/16-108.5(c)(2).  A 

plain read of the statute instructs the Commission to approve the EIMA utility’s actual year-end 

capital structure unless it makes a determination consistent with its practice and Illinois law that 

that actual capital structure is imprudent or unreasonable.   

The Order however, inserts an “and” in the statute where there is none.  The Order reads 

the phrase “consistent with Commission practice and law” not as modifying the “determination 

of prudence and reasonableness” it must make, but as a separate determination to be made: 

“subject to a determination of prudence and reasonableness [and] consistent with Commission 

practice and law.”  There is no question that the Order reads the statute this way; it notes that 

“AIC believes its actual capital structure is also reasonable as well as consistent with 

Commission practice and law.”  (Order 121 (emphasis added).)  And, in adopting Staff’s 

arguments on this issue (id.), the Order accepts Staff’s position that “it is not permissible for the 

Commission to substitute its reasonableness standard for the legislature’s absolute standard” (id. 

at 111 (referring to Section 9-230)).  Yet that is precisely what the General Assembly requires of 

the Commission in Section 16-108.5(c)(2)—a “determination of . . . reasonableness” as that 

concept is defined by the Commission’s practice and the law—before it can depart from a 

utility’s actual year-end capital structure.   
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The Commission is an administrative board, quasi-judicial only, in its nature.  Inter-State 

Water Co. v. Danville, 379 Ill. 41, 51 (1942).  It cannot legislate.  Accordingly, the “and” or “as 

well as” that the Order reads into the statute unlawfully rewrites it.  In re C.N., 196 Ill. 2d 181, 

213 (2001) (Illinois law prohibits the courts from reading into a statute exceptions, limitations, or 

conditions that the legislature did not express.); Beckmire v. Ristokrat Clay Products Co., 36 Ill. 

App. 3d 411, 415 (1976) (“A court has no right to say that the legislature did not mean what in 

plain language it said . . . .”).  The Order’s novel read of the statute to require either a 

“determination of prudence and reasonableness” or a determination that the actual capital 

structure is “consistent with Commission practice and law” adds language to the EIMA where 

none exists.  This causes two problems for the Commission and, in turn, utilities operating under 

the EIMA like AIC. 

First, it permits the Commission to circumvent the reasonableness determination required 

of it by EIMA, as the Order does here, allowing the Commission instead to determine whether 

the actual capital structure accords with one approved in an earlier docket or with another section 

of the Public Utilities Act.  The problem with this is that, when the Commission approves a 

capital structure other than the utility’s actual capital structure but does not engage in the 

required “determination of prudence and reasonableness,” it leaves the utility with no guidance 

as to why its actual capital structure is imprudent or unreasonable.  This guidance is important—

the statutory scheme requires an EIMA utility to return to the Commission the next year for 

approval of updated cost inputs to the formula rate.  220 ILCS 5/16-108.5(d).  Thus, if there is 

some aspect of the utility’s actual capital structure that is imprudent or unreasonable, as the 

Commission and the law have defined those concepts, then the utility may address that 

imprudence or unreasonableness in its next update filing.   
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In this case, as explained below, AIC offered extensive testimonial and documentary 

evidence explaining why its 2012 actual year-end capital structure is prudent and reasonable.  No 

party disputed the prudence of that actual capital structure; the Order acknowledges this.  (Order 

121.)  IIEC argued that capital structure was not reasonable relative to the equity ratios of other 

utilities, but the Commission rejected IIEC’s arguments as “fundamentally inconsistent with 

Section 16-108.5 of the Act regarding capital structure.”  (Id.)  Staff did not argue that AIC’s 

actual capital structure was unreasonable.3  And the Order does not expressly find that it was. 

Rather, because AIC’s equity ratio is higher than that of its parent, as Staff argued, that equity 

ratio is not consistent with “Commission practice or law”—it is not the same as the imputed 

capital structures approved in Dockets 12-0001 and 12-0293 or Staff’s (mis)application of 

Section 9-230 of the Act.  (Order 121.)  The Order agrees with Staff.  But findings that the 

capital structure is not the same as the imputed ones in two prior dockets, or that some aspect of 

it reflects incremental risk or increased cost under Section 9-230, is not tantamount to a finding 

that the entire capital structure is unreasonable.  Thus, the only guidance that AIC can glean from 

the Order (and the Dockets 12-0001 and 12-0293 ones) regarding its capital structure is that, as 

long as there is a gap between AIC’s equity ratio and that of its parent company, AIC’s capital 

structure will not be approved to set formula rates under EIMA.  

There is another problem with the Order’s writing “and” or “as well as” in Section 16-

108.5(c)(2).  It unlawfully limits “Commission practice” to the utility’s prior formula rate cases, 

and requires that the Commission approve the capital structure akin to one used in those cases, 

regardless of the reasonableness of the actual year-end capital structure at issue in the update 

                                                
3 Instead, Staff argued that its proposed imputed capital structure was reasonable, in light of the equity ratios of 
other utilities.  (Order 110.)  
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filing.  The end result of the Order’s logic is that AIC’s default capital structure becomes an 

imputed one, in contravention of the EIMA’s requirement that the actual capital structure be used.  

But if the legislature had intended the utility to be bound—for its tenure as a participating utility 

under the EIMA—to the capital structure approved in its initial formula rate case, it could have 

said so.  It did not.  And the Commission must base its decisions on the record evidence before it, 

not that in another docket.  See 220 ILCS 5/10-103; 220 ILCS 5/10-201(e)(iv). 

The Commission should grant rehearing to reconsider the “and” or “as well as” that it 

writes into the statute, and not circumvent the “determination of . . . reasonableness” required of 

it before it can approve a capital structure other than AIC’s 2012 actual year-end capital structure.  

As explained below, had the Commission undertaken that determination, it would have found 

that the substantial weight of the record evidence supports the reasonableness of that actual 

capital structure, and therefore its adoption under EIMA. 

B. The Order errs in ignoring the manifest weight of the record evidence, which 
supports the reasonableness of AIC’s 2012 year-end actual capital structure. 

AIC submitted extensive testimonial evidence that explained why its 2012 actual year-

end capital structure was prudently managed and is reasonable.  It offered the testimony of two 

finance professionals—its Assistant Vice President and Treasurer, Mr. Ryan J. Martin, and Mr. 

John E. Perkins, a well-credentialed external financial consultant with extensive industry 

experience.  (Ameren Exs. 4.0 (Rev.) (Martin Dir.); 12.0 (Rev.) (Martin Reb.); 20.0 (Martin Sur.); 

5.0 (Perkins Dir.); 13.0 (Rev.) (Perkins Reb.); 21.0 (Perkins Sur.).)  (See also AIC Init. Br. 84-97.)   

Mr. Martin explained why AIC specifically maintained the 54.33% equity ratio in its 

2012 capital structure at the level it did, and he addressed AIC’s actual capitalization and its 

actual experience leading to that capitalization.  Mr. Martin explained: 

• That AIC’s capital structure for 2012 was prudent and reasonable given AIC’s current 
regulatory environment, its capital requirements for the period and going forward, 
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and its need to maintain and project financial strength and stability and a healthy, 
investment-grade credit profile.  (Ameren Ex. 4.0 (Rev.), pp. 3-4.) 

• That AIC’s actual capital structure as of December 31, 2012 is consistent with sound 
financial practice and represents prudent business decisions.  The 54.33% common 
equity ratio was necessary to maintain strong AIC financial ratios, including the debt 
to capitalization ratios which are evaluated by credit rating agencies in connection 
with the agencies’ assessment of AIC’s creditworthiness and their assignment of 
credit ratings.  (Id.) 

• That AIC’s capital structure was managed specifically to support AIC’s operations, 
not those of other companies or affiliates, and that that capital structure stands on its 
own and is managed by the Ameren treasury department for the benefit of AIC’s 
operations and credit quality, not for any other purposes.  Importantly, it was not 
manipulated to support AIC’s affiliates.  (Ameren Exs. 12.0 (Rev.), pp. 6-7; 20.0, pp. 
10-11.) 

• That it is important for AIC to maintain strong credit metrics in order to access 
funding necessary to meet its capital commitments, including those prescribed by 
EIMA, and to maintain liquidity and availability of capital to finance ongoing utility 
operations.  (Ameren Ex. 4.0 (Rev.). pp. 3-4.) 

• Why, due to the public necessity of the services that AIC provides and the importance 
of maintaining reliable, high-quality service at all times, AIC’s credit quality must 
support all necessary financing activity and afford AIC continuing access to capital 
markets in times of both normal market conditions and during times of economic 
disruptions, downturns, or crises, which are inherently unpredictable.  (Id.) 

• Why strong credit metrics are important to maintain AIC’s investment grade ratings, 
especially in light of ongoing rating agency concerns about the supportiveness of the 
Illinois regulatory environment and the operation of the formula rate legislation.  (Id. 
at 4-6.) 

• Why AIC’s actual equity ratio is more appropriate vis-à-vis an imputed one, given 
Mr. Martin’s experience having actively negotiated financings on behalf of AIC and 
being responsible for the day-to-day finance activities of AIC.  (Id. at 6.) 

• Why it is not appropriate to reduce AIC’s actual equity ratio based on the 
assumptions EIMA has reduced AIC’s business risk or that Ameren Corp.’s equity 
ratio should serve as an upper bound for AIC’s.  (Id. at 6-7.) 

• Why is it is nonsensical to use Ameren Corp.’s capital structure for AIC for myriad 
reasons, such as the fact that Ameren Corp.’s combined capital structure bears no 
direct relation to the one designed and maintained specifically for AIC.  (Id. at 7-8, 
12-13.) 

• Why AIC’s 2012 actual equity ratio should not be lowered simply because a better 
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capital structure may have been attainable in 2012, and why it is not logical to 
assume, as Staff does, that because a 51% equity ratio is sufficient for Ameren Corp., 
it is more than sufficient for AIC given the latter’s lower business risk.  (Id. at 9; 
Ameren Ex. 20.0, pp. 12-13, 16-17.) 

• Why AIC’s risk and cost of capital are not adversely affected by virtue of its indirect 
affiliation with Ameren Corp.’s merchant generation affiliate.  (Ameren Ex. 12.0 
(Rev.), pp. 9-10.) 

• Why Staff’s reliance on a single report of a single credit reporting agency to support 
its position that AIC’s equity ratio should be adjusted to that of its parent company is 
too narrowly focused.  (Id. at 10-11; Ameren Ex. 20.0, pp. 19-23.) 

• Why it is a distortion of the facts to argue, as Staff does, that from a credit rating 
perspective, a 51% common equity ratio should be adequate for AIC because ComEd 
operates with a lower one.  (Ameren Ex. 20.0, pp. 13-15.) 

• Why Staff’s speculation that use of a 51% equity ratio for AIC would not trigger a 
rating downgrade for AIC because no rating downgrade followed AIC’s last two 
electric formula rate case orders, which imputed reduced equity ratios, is wrong 
because it fails to acknowledge that credit rating agency evaluation of the strength of 
AIC’s capital structure is based on its actual capital structure, not the ones imputed in 
a regulatory proceeding, and AIC has not altered its actual capital structure.  (Id. at 
15-16.) 

• That the practical effect of using for ratemaking purposes a hypothetical equity ratio 
that is lower than AIC’s actual equity ratio is that it lowers AIC’s actual return on 
equity; an order allowing AIC to earn 8.72% on an imputed 51% equity ratio is the 
same as earning an actual return of only 8.19% on AIC’s actual equity ratio as of 
December 31, 2012 of 54.33%.  (Id. at 16.) 

• That Staff’s effort to predict what AIC’s credit rating would be if its equity ratio were 
actually lowered to 51% is critically flawed.  (Id. at 17-19.) 

Mr. Perkins addressed, from a theoretical financial perspective, the novel and speculative 

ratemaking theories posited by Staff in this case and in Dockets 12-0001 and 12-0293, and he 

refuted the theoretical what-ifs, proxies, and imputations relied on by Staff.  Mr. Perkins 

explained: 

• Why AIC’s actual capital structure is supported by financial theory and the 
approaches to capital structure of other state and federal regulatory bodies.  That 
academics and regulatory commissions have rejected substituted, hypothetical capital 
structures, preferring to use utilities’ stand-alone capital structures except where it 
was manifestly inappropriate to do so.  (Ameren Exs. 5.0, pp. 7-15; 13.0 (Rev.), 20-
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21.) 

• How AIC’s actual equity ratio protects in the current financial market environment 
AIC’s credit, which is necessary to support is operations and the ambitious 
investment plans mandated by EIMA.  (Ameren Ex. 5.0, pp. 15-24.) 

• That the credit ratings agencies’ have concerns regarding the current regulatory 
situation in Illinois.  (Id. at 25-36.) 

• Why AIC’s equity ratio is reasonable in light of the actual capital structures of other 
utilities.  (Id. at 37-38.) 

• That, despite Staff’s contentions, the relationship between risk and required return 
obeys financial laws, not regulatory policy.  (Ameren Ex. 13.0 (Rev.), pp. 6-7.) 

• Why Staff’s implication that an equity ratio different from or lower than AIC’s actual 
current equity ratio is commensurate with AIC’s actual credit rating is misplaced and 
is based on myriad assumptions.  There is no indication from viewing the ratings 
agencies’ reports that there is some equity ratio, lower than AIC’s actual one, that is 
uniquely commensurate with AIC’s credit rating, or that, all else being equal, 
imposing a lower equity ratio on AIC will not affect its ratings.  (Id. at 8-9, 18-19.) 

• Why it is wrong to imply, as Staff does, that the equity ratio is the only significant 
determinant of the credit rating for AIC; in fact, two of the three credit reporting 
agencies rate AIC independently of Ameren Corp., and their ratings influence AIC’s 
cost of debt.  (Id. at 10.) 

• That Staff fails to consider that its proposed imputed lower equity ratio would 
negatively affect the cash flow and debt-coverage metrics relied on by the credit 
rating agencies and the agencies’ opinions regarding the Illinois regulatory 
environment.  (Id. at 10-19.) 

• That Ameren Corp.’s divestiture of its merchant generation business is not a ratings 
driver for AIC; for example, Moody’s takes into account AIC’s own business risks 
and financial metrics when determining AIC’s ratings.  (Id. at 16.) 

• How Staff’s defense of its imputed 51% equity ratio as sufficient for AIC is based on 
flawed Compustat data and inconsistencies between the accounting treatment in 
Staff’s data and that of actual companies by the ratings agencies.  (Id. at 19-20; 
Ameren Ex. 21.0, pp. 5-7.) 

• That Staff’s contention that the issuance of secured debt leads to a lowering of the 
reasonable equity ratio is not accurate.  (Ameren Ex. 21.0, pp. 3-4.) 

• Why short-term capital cost minimization can be inconsistent with the goal of 
providing a capital structure that is optimal over time.  (Id. at 4-5.) 
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• Why market forces are not legislated away by the particulars of ratemaking, and why 
ignoring those market forces can lead to results that are detrimental to the health of a 
utility, like AIC, tasked with significant required investments.  (Id. at 7-9.) 

• Why Staff’s reliance on the absence of a ratings agency downgrade of AIC despite 
the imputed capital structures approved in AIC’s last two formula rate cases ignores 
that the agencies rely on AIC’s actual equity ratio, which AIC continues to maintain 
despite those cases.  (Id. at 9-10.) 

• That there are deficiencies in Staff’s contention that a simplistic model of the impact 
of a lower equity ratio can promote abandoning use of AIC’s actual equity ratio for 
the purpose of setting rates in this case.  (Id. at 10-13.) 

• Why Staff’s reliance on ComEd’s situation as a guide to setting an equity ratio for 
AIC is fundamentally flawed.  (Id. at 10.) 

The testimony of Messrs. Martin and Perkins collectively rebutted Staff’s capital 

structure position and its proposed imputed hypothetical equity ratio.  The testimony supports the 

prudence and reasonableness of AIC’s 2012 actual year-end capital structure.  Thus, even 

accepting the Commission’s interpretation of Section 16-108.5(c)(2), that evidence warrants 

adoption of that actual capital structure.   

Yet the Order’s capital structure findings do not even mention this evidence.  AIC 

recognizes that the Commission is not required to make findings on each evidentiary claim.  But 

the law requires the Commission to articulate its findings with such specificity as to enable the 

Appellate Court to make an informed and intelligent review of the Commission’s Order.  220 

ILCS 5/10-201(e)(iii) (the Appellate Court must remand a Commission order that does not 

contain findings or analysis sufficient to allow an informed judicial review thereof); Citizens Util. 

Bd. v. Ill. Comm. Comm’n, 291 Ill. App. 3d 300, 303, 305-06, 308-10 (1997) (remanding 

Commission order because it failed to provide the evidentiary bases and reasoning for its 

findings, and therefore was insufficient to allow informed judicial review thereof); Wabash R. 

Co. v. Order of Ry. Conductors, 402 Ill. 548, 552, 557-58 (1949) (vacating and remanding 

“indefinite and incomplete” Commission order, holding “[t]he commission must make findings 
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of fact upon the principal issues of the case, and such findings must be sufficiently specific to 

enable the court to intelligently review the decisions of the commission and ascertain if the facts 

upon which the commission has based its order constitute a fair and reasonable basis for the 

same.”).  Here, the Order’s capital structure findings simply reject AIC’s actual capital structure 

without addressing AIC’s extensive evidence on the issue or otherwise explaining the evidentiary 

bases for its findings.  (Perhaps this is because, as explained above, the Commission’s insertion 

of “and” into Section 16-108.5(c)(2) permits it to circumvent the “determination of . . . 

reasonableness” that EIMA requires before departing from use of that actual capital structure.)  

Accordingly, the Commission should grant rehearing to consider the substantial weight of AIC’s 

record evidence on this issue and to make the required reasonableness determination in a manner 

that permits informed judicial review.  

C. The Order departs from the plain meaning of Section 16-108.5(c)(2), and 
neither the Dockets 12-0001 and 12-0293 Orders nor Section 9-230 of the Act 
justify that departure. 

Rather than undertake a reasonableness analysis as EIMA demands, the Order defends its 

departure from EIMA’s actual capital structure default rule by relying on Section 9-230 of the 

Public Utilities Act and the Commission’s Orders in AIC’s prior formula rate cases.  Neither 

ground, however, justifies the Order’s disregard of Section 16-108.5(c)(2)’s clear text and 

EIMA’s presumption in favor of AIC’s 2012 actual year-end capital structure.  As such, the 

Commission should grant rehearing on the Order’s capital structure conclusions. 

1. The Order departs from EIMA’s plain capital structure default rule. 

The statute’s language is clear: it requires that the utility’s “actual year-end capital 

structure” “shall” be used absent a determination, consistent with Commission practice and the 

law, that the actual capital structure is imprudent or unreasonable.  220 ILCS 5/16-108.5(c)(2).  

The Order, without expressly finding that AIC’s 2012 actual year-end capital structure is either 
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imprudent or unreasonable—indeed, without even addressing AIC’s ample evidence that capital 

structure is prudent and reasonable—imputes a different one to AIC.  In so doing, it renders 

EIMA’s capital structure default rule in Section 16-108.5(c)(2) meaningless, and unlawfully 

departs from EIMA’s plain language.  Collinsville Cmty. Unit Sch. Dist. No. 10 v. Reg’l Bd., 218 

Ill. 2d 175, 186 (2006) (“The cardinal rule of statutory construction, to which all other rules are 

subordinate, is to ascertain and give effect to the intent of the legislature.  . . . The language of 

the statute, which must be given its plain and ordinary meaning, is the best indicator of the 

legislature’s intent.”) (internal citations omitted). 

2. The record does not support an adjustment under Section 9-230. 

Like Section 16-108.5(c)(2), Section 9-230’s requirements are clear.  That statute states: 

In determining a reasonable rate of return upon investment for any 
public utility in any proceeding to establish rates or charges, the 
Commission shall not include any (i) incremental risk, [or] (ii) 
increased cost of capital, . . . which is the direct or indirect result of 
the public utility’s affiliation with unregulated or nonutility 
companies. 

220 ILCS 5/9‑230.  Section 9-230 thus requires the Commission to (1) determine the amount of 

“incremental risk” or “increased cost of capital” resulting from a utility’s affiliation with an 

unregulated entity, and (2) to exclude that amount from the utility’s capital structure.  Id.; see 

also Ill. Bell Tel. Co. v. Ill. Comm. Comm’n, 283 Ill. App. 3d 188, 210 (1996) (“[I]f Bell’s 

incremental risk or cost of capital has increased because of its affiliation with Ameritech, the 

Commission must determine the amount of this increase.”).  Put simply, Section 9-230 precludes 

imputing to a utility the risk of its affiliates. 

Even assuming Section 9-230 applies in this proceeding under EIMA, the Order does not 

apply it.  It does not identify any amount of incremental risk to AIC that was caused by an 
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affiliate.  (Order 121.)4  And, respectfully, the Order cannot be read to suggest that if a utility’s 

equity ratio is higher than its parent’s, it is necessarily unreasonable due to that affiliation.  That 

assumption would be too broad.  It effectively would transform EIMA’s clear default requiring 

“the utility’s actual year-end capital structure,” 220 ILCS 5/16-108.5(c)(2), to one requiring “the 

parent’s equity ratio or lower.”  Such a substantive rewrite of EIMA would be unlawful.  See 

Collinsville, 218 Ill. 2d at 186. 

Still, the Order finds that AIC has not “explained or justified the increased cost reflective 

of its increased equity weighted capital structure.”  (Order 121.)  But, as explained above, AIC 

submitted extensive testimonial evidence that justified the 54.33% equity ratio maintained 

specifically for AIC.  Moreover, the Order’s suggestion that there is “increased cost reflective of 

[AIC’s] increased equity weighted capital structure” that must be justified (Order 121) disregards 

that, while the actual impact of the Order’s reduced equity ratio is several millions of dollars, 

there is no evidence that millions of dollars of incremental cost is being incurred by AIC by 

virtue of its affiliation with other Ameren Corp. subsidiaries or an imprudent capital structure.  

(Ameren Ex. 12.0 (Rev.), p. 11.)  Rather, examination of all three credit rating agencies’ reports 

concerning AIC demonstrates clearly and irrefutably that the principal credit risk for AIC is the 

                                                
4 The Order does identify a small “increased cost of capital” resulting from AIC’s affiliation with an unregulated 
entity.  220 ILCS 5/9-230.  Specifically, it finds that AIC’s credit facilities cost is one basis point higher than it 
would be absent AIC’s affiliation with Ameren’s unregulated merchant generation business.  (Order 140.)   It then 
reduces AIC’s credit facilities cost accordingly.  (Id.)  If any adjustment is warranted under Section 9-230, this is the 
only one.  But the Order then leaps from that adjustment to supplanting, in its entirety, AIC’s 2012 actual year-end 
capital structure.  (Order 121.)  Neither Section 9-230 nor Section 16-108.5(c)(2) supports the Order’s logic.  While 
Section 9-230 requires the Commission to quantify and remove an amount of increased cost of capital from a 
utility’s capital structure, Ill. Bell Tel., 283 Ill. App. 3d at 210, it does not permit the Commission to reject outright 
the utility’s capital structure and supplant it with a hypothetical one.  Id. at 211 (“We believe a violation of section 
9--230 does not, per se, require the adoption of a hypothetical capital structure.”). Certainly, EIMA’s capital 
structure default does not demand a different result.  The Order must contain findings or analysis sufficient to allow 
an informed judicial review.  220 ILCS 5/10-201(e)(iii).  Yet it fails to explain why a basis point reduction in AIC’s 
credit facilities costs somehow renders AIC’s entire 2012 actual year-end capital structure unreasonable.  
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perceived supportiveness (or lack thereof) of the Illinois regulatory environment.  (Id.)  Finally, 

the Order’s finding in this regard ignores the increased cost of debt and equity capital that could 

result from a rating downgrade precipitated by a lower equity ratio.  Mr. Perkins explained that 

such negative rating agency reaction to a destabilized capital structure could harm AIC’s long-

term capital cost, dilute its cash flows, and increase its regulatory risk.  (Ameren Ex. 5.0, p. 37.) 

3. The Order’s reliance on the Dockets 12-0001 and 12-0293 Orders is 
misplaced. 

The Order also cites the Commission’s Orders in Dockets 12-0001 and 12-0293 in 

support of its departure from EIMA’s plain presumption in favor of AIC’s 2012 actual year-end 

capital structure.  (Order 121.)  Those Orders, however, are not res judicata.  Citizens Util. Bd. v. 

Ill. Comm. Comm’n, 166 Ill. 2d 111, 125-26 (1995).  Still, the Order finds that “AIC has failed to 

identify any change in law or facts that justify deviating from [those] decisions.”  (Order 121.)  

That is incorrect on both counts. 

First, the facts of this case are different: this case concerns AIC’s actual 2012 capital 

structure; Dockets 12-0001 and 12-0293 concerned its 2010 and 2011 actual capital structures, 

respectively.  As explained, the record in this docket amply demonstrates that AIC’s 2012 actual 

year-end capital structure is reasonable and was prudently managed to maintain AIC’s strong 

credit metrics and ensure it access, at a reasonable cost and in varied economic conditions, to the 

funding AIC needs to meet its EIMA-mandated capital investments, in light of and despite 

concern expressed by the credit rating agencies regarding the stability of the Illinois regulatory 

setting.  (AIC Init. Br. 84-87.) 

The law is also different.  Public Act 098-0015 amended EIMA and “preempts and 

supersedes” the Dockets 12-0001 and 12-0293 Orders to the extent they are inconsistent.  Ill. Pub. 

Act. 098-0015 § 1 (codified at 220 ILCS 5/16-108.5(k)).  Regarding capital structure, they are.  
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The General Assembly revised Section 16-108.5(c)(2) to clarify its intent that the utility’s “year-

end,” rather than the average, capital structure as found by the Commission in those dockets, 

should be used to set the formula rate.  Id.  As Public Act 098-0015 evinces, the Commission is 

not constrained by these prior Orders, and it must abide by the change in legislation.  It therefore 

should grant rehearing on this Order’s imputed capital structure.  

III. The Commission should grant rehearing to undo the serious legal errors caused by 
the Metro East transfer adjustment. 

The ALJPO had rightly recommended rejecting the Metro East transfer rate base 

reduction, and the Order has now committed several legal errors in failing to adopt it.  The Order 

violates EIMA in numerous ways—by modifying the structure and protocols of AIC’s formula 

rate in a reconciliation proceeding, by imposing a rate reduction with no finding that any costs or 

expenditures were imprudent or unreasonable, and by unreasonably permitting the double-

counting of accumulated deferred income taxes (ADIT) on the Metro East assets.  The Order also 

disregards evidence conclusively proving that double-counting will occur.  It fails to provide an 

adequate explanation of its decision.  Finally, the Order has engaged in retroactive ratemaking. 

The Commission should grant rehearing, reject the adjustment, and avoid these serious legal 

errors.   

Moreover, to the extent the Commission believes that additional evidence is necessary to 

determine whether double-counting will occur, AIC alternatively requests that the Commission 

grant rehearing and permit the Company to introduce this evidence into the record.   

A. The Order violated numerous provisions of EIMA.   

The Commission is a creature of statute, and it cannot act without statutory authorization.  

“‘[T]he Commission, because it is a creature of the legislature, derives its power and authority 

solely from the statute creating it, and its acts or orders which are beyond the purview of the 
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statute are void.’” Commonwealth Edison Co. v. Ill. Comm. Comm’n, 332 Ill. App. 3d 1038, 

1048 (2002), quoting City of Chi. v. Ill. Comm. Comm’n, 79 Ill. 2d 213, 217–18, 37 Ill. Dec. 593, 

402 N.E.2d 595 (1980).  Accordingly, appellate-court review includes “determining whether the 

Commission . . . acted within the scope of its statutory authority.”  Ill. Power Co. v. Ill. 

Commerce Comm’n, 254 Ill.App.3d 293, 301 (3d Dist. 1993).  The Commission acted in 

violation of EIMA in adopting this adjustment: it lacked authority to modify the structure and 

protocols of AIC’s formula rate, and it had not found that any incurred costs were imprudent or 

unreasonable.   

1. The Commission lacked authority under Section 16-108.5(d)(3) to 
order changes to the structure or protocols of AIC’s formula rate. 

The most fundamental flaw in the Order is that the Commission lacked authority to enter 

it.  Under 220 ILCS 5/16-108.5(d)(3), “The Commission shall not . . . have the authority in a 

[reconciliation] proceeding . . . to consider or order any changes to the structure or protocols of 

the performance-based formula rate approved in [the initial formula-rate proceeding].”  Under 

this provision, the Commission “lack[s] authority . . . to recalculate the rate base during the 

reconciliation proceedings.”  Ameren Ill. Co. v. Ill. Commerce Comm’n, 2013 IL App (4th) 

121008, ¶ 45.  

Under this section, the Commission lacks authority to adopt the Metro East transfer 

adjustment.  The Commission did not adopt this adjustment in AIC’s original formula-rate 

proceeding, but considered and rejected it.  12-0001 Order at 69 (Sept. 19, 2012).  No party 

appealed the Order’s rejection of the adjustment.  Thus, the structure and protocols of AIC’s 

formula rate, and specifically the calculation of its rate base, does not include any adjustment for 

Metro-East-related ADIT. 

Nevertheless, the Commission has now used this reconciliation proceeding to modify the 
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calculation of AIC’s rate base by making an adjustment for the Metro East transfer.  In the Order, 

the Commission expressly recognized that it was reaching “a result opposite of that previously 

reached by the Commission [in the initial formula-rate proceeding].”  Order at 32.  But having 

rejected this modification to the calculation of rate base in the initial formula-rate proceeding, the 

Commission cannot do so in this reconciliation proceeding.  Although the Commission does 

have authority under Section 16-108.5(d)(1) to determine “the prudence and reasonableness of 

the costs incurred” in the year under review, the Metro East adjustment has nothing to do with 

AIC’s annual costs.  On the contrary, this adjustment is a pure revision of the underlying 

structure of the rate base. The underlying structure of the rate base is a fundamental cornerstone 

to formula rate making. It cannot be summarily changed mid stream.  

Such a modification is prohibited by Illinois law in a reconciliation proceeding.  Ameren 

Ill., 2013 IL App (4th) 121008, ¶ 45.  The Commission lacks authority to adopt this adjustment. 

2. The Commission cannot reduce AIC’s rates in a reconciliation 
proceeding unless it finds that incurred costs were unreasonable or 
imprudent. 

This was not the only statutory violation.  Under EIMA, the Commission’s only source of 

authority to reduce rates in a reconciliation proceeding is a finding that a given cost was 

unreasonable or imprudent.  See, e.g., 220 ILCS 5/16-108.5(d) (“the Commission shall have the 

authority . . . to enter upon a hearing concerning the prudence and reasonableness of the costs 

incurred by the utility to be recovered during the applicable rate year . . . .”).   

The Commission did not issue a finding that AIC’s incurred costs were unreasonable or 

imprudent, nor could it have.  No party challenged the prudence or reasonableness of the transfer 

itself.  No party disputed AIC’s assertions that its treatment of the ADIT associated with these 

assets was and is in accordance with generally accepted accounting principles.  Indeed, AIC’s 

treatment was in compliance with the Commission’s prior approval of both the transfer itself and 
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the corresponding accounting treatment.  See Cent. Ill. Pub. Serv. Co., Dockets 00-0650/00-0655 

(Cons.), Order (Dec. 20, 2000); Cent. Ill. Pub. Serv. Co., Docket 03-0657, Order (Sept. 22, 2004).   

Because the Commission did not find that any costs were unreasonable or imprudent, it 

violated Section 16-108.5(d)(1) by adjusting AIC’s rates. 

3. The adjustment is unreasonable under any arguably applicable 
standard. 

The Commission lacked any authority under EIMA to adopt the Metro East adjustment.  

That is dispositive.  But by allowing the double-counting of AIC’s costs, the Commission has 

adopted an adjustment that is unreasonable and indefensible under any standard.  

The proposed reduction consists entirely of ADIT that existed on Union Electric’s books 

prior to the transfer of the Metro East assets.  Accounting rules provide that when assets are 

transferred, the existing ADIT stays put.  That is for good reason—when assets are transferred, 

the associated depreciation, tax-timing differences, and thus ADIT all start over.  This is 

undisputed, and even the Order recognized this point: “there is no dispute . . . that the tax 

depreciation on the transferred assets started over after the transfer.”  Order at 32.  But because 

that is true, the adjustment is unreasonable and improper.  It counts ADIT that had accrued on 

these assets on Union Electric’s books before the transfer and it counts ADIT that has accrued on 

the same assets on CIPS’s books after the transfer.   

That is double-counting.  Double-counting is improper, and it contradicts the 

Commission’s long-standing ratemaking standards.  See, e.g., Commonwealth Edison Co., 

Docket 05-0597, 2006 Ill. PUC LEXIS 43, at *328 (July 26, 2006) (where “a recovery of [certain] 

costs in rates . . . constitutes a double recovery” it is “neither just nor reasonable”); Ill. Bell Tel. 

Co., Docket 02-0864, 2004 Ill. PUC LEXIS 339, at *484 (June 9, 2004) (“[W]e agree with Staff 

that SBC is double counting [certain] activities . . . .  Accordingly, we adopt Staff’s proposal to 
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correct this problem.”); Commonwealth Edison Co., Docket 05-0597, 2006 Ill. PUC LEXIS 38, 

at *116-17 (May 4, 2006) (accepting utility treatment where it “demonstrated that [certain] 

proposed adjustments inadvertently consist of double-counts”); Commonwealth Edison Co., 

Docket 13-0318, 2013 Ill. PUC LEXIS 381 at *152, *162 (Nov. 15, 2013) (accepting utility 

position and “agree[ing] with the Company,” which had asserted that “double counting [certain] 

revenues would be wrong”); cf., e.g., Ill. American Water Co., Docket 11-0767, 2012 Ill. PUC 

LEXIS 259 at *130 (Sept. 19, 2012) (rejecting adjustment premised on fact of double-counting 

upon finding that “there is not a duplication or double-counting”).  

AIC does not propose to count any of its assets twice or any of its costs twice.  If it 

attempted to do so, the Commission would surely reject the attempt out of hand.  Yet the 

Commission has approved counting the ADIT on these assets twice.  Under any view of the 

Commission’s authority to set or modify rates, this adjustment must be rejected. 

B. The Order’ conclusion that the record failed to confirm that the adjustment 
will double-count ADIT lacks record support. 

The Order also erred by disregarding the evidence that conclusively showed that double-

counting would occur.  Commission orders must have record support.  Bus. & Prof. People for 

Pub. Interest v. Ill. Commerce Comm’n, 146 Ill.2d 175, 196 (1991) (the Commission must 

“issue[] findings which were supported by the manifest weight of the evidence”).  But here, the 

Commission failed to act in accordance with the undisputed evidence.   

The Commission acknowledged the double-counting problem noted above, but stated 

“that the admitted lack of data provided by the Company is insufficient to support a finding of 

double-counting.”  (Order at 32).  It is unclear what the Commission refers to by an “admitted 

lack of data,” but AIC does not agree that any necessary data was or is missing.  On the contrary, 

the evidence does “support a finding of double-counting.”   
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The undisputed evidence compels a finding that double-counting will occur if the 

adjustment is adopted.  As the Commission itself noted, see id., it is an undisputed fact that the 

same assets that once generated the vintage ADIT on Union Electric’s books now generate ADIT 

on the Company’s books.  (See Ameren Ex. 18.0 (2d Rev.), pp. 23:476-78, 24:497-99.)  And it is 

also undisputed that the Metro East adjustment consists entirely of Union Electric’s vintage 

ADIT.   

Thus, for every one transferred asset, there are two ADIT reductions.  That is, by 

definition, double-counting.  It is true that no party quantified precisely how much Metro East 

ADIT presently exists on AIC’s books.  But that is irrelevant.  Double-counting is certain to 

occur if the adjustment is approved; the only question is how much will immediately occur.  But 

double-counting is improper in principle—regardless of whether it is a few dollars or five-

million dollars. 

More than that, the undisputed evidence also showed that it is certain that the newly 

accrued ADIT will exceed the proposed adjustment—and likely already does.  AIC witness 

Ronald Stafford explained that “ratepayers of [AIC] will receive the full tax benefits from 

accelerated depreciation for tax versus book purposes, with corresponding ADIT from such 

differences recognized as a reduction to rate base.”  (Ameren Ex. 18.0 at 20:418-20.)  In fact, he 

explained that “it is likely that the ADIT deduction for the transferred assets would be greater 

under AIC’s proposal to maintain the step-up offset entry, than if the transfer had not taken 

place”—in other words, it is likely that the current ADIT deduction is already greater than the 

Metro East adjustment.  (Id. at 22:457-59.)  Not only is this evidence unchallenged, but Staff 

witness Mike Ostrander agreed that the rate-base increase was “temporary because over time 

ADIT will accrue that will offset the amount of the increase.” (Tr. 398:14-17.)   



 

 27 

In other words, the newly accruing ADIT will exceed the proposed adjustment; what is 

uncertain is whether it already does so.  But this is irrelevant to whether the adjustment is proper.   

The evidence is clear that double-counting will occur.  The Commission erred in suggesting that 

more evidence was needed to determine as much. 

C. The Order failed to articulate any reviewable legal basis for the adjustment. 

The Commission also failed to articulate any legal basis that permitted it to revise AIC’s 

rates.  The Commission is also required to explain its reasons for decision.  Citizens Util. Bd. v. 

Ill. Commerce Comm’n, 276 Ill.App.3d 730, 743 (1st Dist. 1995) (“Because the Commission has 

not articulated findings which support its order on this issue, it must reconsider its determination 

on remand . . . . the Commission must explain [its resolution of the relevant legal issues].”); see 

also Citizens Utils. Co. v. Ill. Commerce Comm’n, 124 Ill.2d 195, 206 (1988) (“Meaningful 

review of regulatory orders is thwarted, however, if the Commission’s failure to express the 

grounds for its decisions operates to shelter them from review.”). 

In adopting the Metro East adjustment, the Commission’s only finding was that “it does 

not appear from the evidence presented that ratepayers will receive the appropriate tax benefits 

from the Metro East assets based on AIC’s accounting for this issue.”  Order at 32.  The 

Commission did not enter a finding of unreasonableness or imprudence, and it did not otherwise 

explain on what basis it acted.  This failure to articulate a lawful basis for adjusting rates is 

another reversible flaw in the Order.   

The Order contains no explanation of crucial points.  Among other points left entirely 

unexplained are the following: what standard the Commission judged the tax treatment against; 

whether AIC violated any standard or accounting principle; what authority required “appropriate 

tax benefits”; what “appropriate tax benefits” means; or how AIC’s undisputedly correct 

application of the ADIT-rules was inappropriate.  The Commission seems to have acted on the 
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sole basis that adopting the adjustment would “benefit” ratepayers by reducing rates.  But that is 

not and cannot be the test—if it were, every downward adjustment would be adopted.  Moreover, 

the evidence showed that AIC’s position – not adopting the adjustment – would in fact benefit 

ratepayers because they are, or soon will be , paying less for the assets as a result of the transfer. 

(Ameren Ex. 18.0 (2d Rev.), p. 22.) 

In short, the Order offers a conclusion but not an explanation, and it is unlawful on that 

basis.  

D. The Order violates the prohibition against retroactive ratemaking. 

A fourth and final problem with this provision of the Order also violates the prohibition 

against retroactive ratemaking. “The prohibition of retroactive ratemaking is derived from the 

overall scheme of the [Public Utilities] Act . . . .” Citizens Utilities Co. v. Ill. Comm. Comm’n, 

124 Ill. 2d 195, 207 (1988). The rule “is consistent with the prospective nature of . . . setting 

rates” and by “prohibit[ing] refunds when rates are too high and surcharges when rates are too 

low, it serves to introduce stability into the ratemaking process.” Id. 

In Citizens Utilities, the Commission had adopted a $4.2 million rate-base reduction that 

was, like here, related to a past accrued “balance of deferred income taxes.” Id. at 199. The 

Illinois Supreme Court affirmed the appellate court’s reversal of this deduction. The Court held 

that “the real effect, whether intended or not, of the $4.2 million reduction in Citizens’ rate base 

is to deny retroactively the tax benefits the Commission permitted the company to enjoy during 

[a past period].” Id. at 206-07. This “clearly conflict[ed] with fundamental principles of 

ratemaking in Illinois.” Id. at 207. 

The Court recognized that ADIT can be considered “customer-supplied funds,” id. at 212, 

but this did not avoid the conclusion that “there can be no retroactive adjustment in this case 

simply because the Commission has now decided to treat the tax benefits differently [than in a 
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prior order].” Id. at 211. In sum, the Court found that “in reducing Citizens’ rate base, the 

Commission has attempted to correct what it now perceives as errors in the past rate orders.” Id. 

at 213. This violated the rule against retroactive ratemaking, so the Court affirmed the reversal of 

the rate-base reduction. Id. at 213-14. 

Just as in Citizens Utilities, the adjustment here is an ADIT-related rate-base reduction 

designed “to correct what [the Commission] now perceives as errors” in a “past” order.  Id. at 

213.  Indeed, in Citizens Utilities, unlike here, it was not at all clear that the challenged ADIT 

treatment had been correct.  See id. at 206 (noting that the basis for the Commission’s treatment 

of the taxes in the prior case was “not apparent from the order”).  But even if there were an 

argument that the accounting of the Metro East transfer were improper, the Commission’s 

adoption of a proposal to “restore a portion of [the vintage ADIT] benefit to Illinois ratepayers” 

that was allegedly denied in a prior order (AG Init. Br. 23) runs afoul of the retroactive-

ratemaking rule.  Contrary to the Commission’s decision, the purpose of this proceeding is not to 

fix prior rates or calculate rate base to effectively provide a refund. 

The Commission has attempted to redress a perceived wrong from 2005, and make 

ratepayers whole now for that wrong. There is no wrong; but even if there was, Citizens Utilities 

makes clear that this is not a proper basis for current ratemaking. 

E. If the Commission adopts the adjustment, it should grant rehearing to permit 
AIC to quantify how much double-counting will occur under the adjustment.   

AIC has shown that, on this record, serious legal errors undermine the adoption of the 

Metro East transfer adjustment.  No further evidence is needed to reverse this decision.   

Nevertheless, the Commission plainly believed that it needed more information to 

properly resolve this issue.  The Order stated that a “lack of data” prevented it from finding that 

double-counting occurred, which presumably would require it to reject the adjustment.  Id. at 32.  
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And the Commission also implied that AIC should “demonstrate with actual amounts or 

calculated amounts from the books and records of the involved entities that AIC ratepayers were 

not and will not be harmed by the regulatory treatment of the internal transfer of assets from one 

AIC operating utility to another AIC operating utility.”  Id. 

If the Commission believes that this information was needed to render a complete 

decision on this issue, there is no reason to wait for a future proceeding.  AIC can and will 

provide the information requested by the Commission in a rehearing proceeding. This will allow 

a complete and comprehensive review of this issue now, avoiding the need to replay all of the 

litigation and proceedings that have occurred so far.  It could also avoid the need for an appeal 

on this issue. 

There is no reason to deny this request.  The information was not previously adduced 

because, as the Company explained, it is irrelevant to whether double-counting will occur under 

the adjustment.  The information does not pertain to an issue on which AIC bears the burden of 

proof, but to an adjustment proposed by other parties.  “[E]ach party proposing a result should 

bear the burden of adducing evidence in support of that proposal.”  In re Ill. Commerce Comm. 

on Its Own Motion  v. Ill. Consol. Tel. Co., Docket 94-0042, 1995 Ill. PUC LEXIS 828, at *103 

(Dec. 6, 1995); see also, e.g., Bell v. School Dist., 407 Ill. 406, 416 (1950) (“Where a party asks 

a court to believe a proposition and to base a finding thereon in his favor, the law casts the 

burden on him of furnishing the evidence upon which such finding can legally rest.”).  

More evidence is not needed to decide this issue correctly.  This evidence will only show 

how much—not whether—double-counting will immediately occur under the adjustment. It will 

also simply confirm that ratepayers are not harmed by the transfer.   But AIC can present that 

information now.  There is no reason to wait for another proceeding if the Commission believes 
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this information is necessary to resolve this issue now.   

IV. The Commission Should Grant Rehearing to Consider Additional Evidence 
Regarding Miscellaneous Operating Revenues – ARES. 

AIC received $1.285 million in miscellaneous operating revenues from cell phone 

companies in exchange for vacated microwave frequencies that AIC had once used to transmit 

data as part of its supervisory control and data acquisition (SCADA) system.  (Order 47.)  AIC 

contended that the revenues should be allocated entirely to transmission operations, arguing that 

the frequencies were used only for transmission data.  (Id. at 46.)  The Commission found 

instead that, “[w]hile it is reasonable to believe that at least some of the frequencies in question 

were used to transmit transmission data, the paucity of definitive evidence also makes it 

reasonable to believe that some of the frequencies were used to transmit distribution data as well.”  

(Id.)  AIC does not contest this conclusion on rehearing.  Based on this conclusion, however, the 

Commission adopted the AG’s proposed use of a net transmission/distribution plant allocator for 

these revenues.  AIC seeks rehearing on this issue to introduce additional evidence explaining 

why a revenue allocator is a more appropriate and equitable allocator for the revenues at issue.   

AIC proposes to show that the revenue allocator—an allocator designed specifically to 

reflect the ratio of revenues derived from transmission and distribution services—is more 

appropriate for these “miscellaneous operating revenues.”  The net plant allocator adopted by the 

Commission, by contrast was designed to differentiate between transmission and distribution 

plant additions, but the revenues at issue are not driven by plant additions.  The microwave 

frequencies were not “plant” – they were not tangible or intangible assets on AIC’s books, and 

the sale of the frequencies did not diminish or change AIC’s ability to provide transmission or 

distribution service.  Instead, the sale of the frequencies generated revenues, which should be 

allocated using a revenue allocator.  
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The net plant allocator adopted by the Commission over-allocates the revenues to 

distribution, by assigning nearly 80% of these revenues to distribution plant.  The record in this 

case, however, does not support such an excessive weighting to distribution.  AIC’s revenue 

allocator apportions approximately 48% of revenues to distribution, and the remaining 52% to 

transmission.  (Ameren Ex. 18.1, p. 4.)  Not only would this allocation reflect the fact that the 

revenues are not “plant,” it would also more closely reflect the Order’s conclusion that “some” of 

the frequencies were used for distribution data, but “some” of the frequencies were used to 

transmit distribution data.  

AIC did not introduce evidence on the use of the revenue allocator during the initial 

phase of the proceeding because AIC took the position that the SCADA frequencies in question 

had been used solely to transmit data related to transmission operations.  Given that the Order 

concludes that “some of the frequencies were used to transmit distribution data,” AIC now seeks 

rehearing to present evidence in support of an allocation factor that more accurately reflects the 

source of the revenues.   
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