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COMMONWEALTH EDISON COMPANY’S REPLY IN SUPPORT OF ITS  

MOTION TO DISMISS THE SECOND AMENDED COMPLAINT 
 

Commonwealth Edison Company (“ComEd”) brought its Motion to Dismiss the Second 

Amended Complaint because the Illinois Commerce Commission (the “Commission”) is not 

authorized to award the relief that Complainant seeks with regard to trees removed from an 

easement on his property.  The Commission’s September 4, 2013 Interim Order (“Interim 

Order”) granted Complainant leave to file an amended complaint – presumably one that would 

request some form of available relief – but the Verified Second Amended Complaint 

(“Complaint” or “Compl.”) again seeks relief the Commission cannot award.  Accordingly, the 

Complaint is still legally flawed and deficient in that it asks the Commission to award only relief 

that is not within its authority.  The Complaint should be dismissed because Complainant has 

failed to request an available remedy relating to his claim. 

LEGAL STANDARD 

It is black letter law that when a complaint fails to state a cause of action or shows on its 

face that the plaintiff is not entitled to the relief sought, the complaint is subject to a motion to 

dismiss.  Fennema v. Vander, AA, 42 Ill.2d 309, 310 (1969); Danforth v. Checker Taxi Co., 114 

Ill. App. 2d 471, 475, 253 N.E.2d 114, 116 (1st Dist. 1969). 
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ARGUMENT 

As the Commission correctly notes in the Interim Order, in ruling on a motion to dismiss, 

allegations in the Complaint must be taken as true.1  Taken as true, those allegations must 

establish the following:  (1) that a cause of action has been stated, and (2) that the Complainant is 

entitled to the relief it seeks.  Fennema, 42 Ill.2d at 310.  Following the above standard, and 

solely for purposes of this motion, the Commission could find that the facts alleged by the 

Complainant state a cause of action under 220 ILCS 5/8-505.1.  The Complaint, however, shows 

on its face that the Complainant is not entitled to the relief sought therein.  Because none of the 

relief that the Complainant seeks is available, the Complaint must be dismissed.  It should be 

noted that while Complainant argues that ComEd’s prior, similar motion to dismiss has already 

been denied, that motion was denied not on its merits but rather in connection with an order 

granting the Complainant the right to amend his complaint.  In other words, the Commission’s 

Interim Order takes no explicit position on whether the remedies sought in the Complaint are 

available.  Indeed, in allowing the Complainant to file a second amended complaint, the 

Commission at least implicitly concluded that the relief sought in the first amended complaint 

was not available. 

  

                                                 
1 ComEd takes issue with the Interim Order and Complainant’s characterization of the allegations as 
“uncontested.”  At the motion to dismiss stage, the allegations are simply taken as true and, for that 
reason, ComEd has not contested any of the allegations.  That is not to say, however, that the allegations 
in the Complaint are, in fact, true and complete, only that they are considered as such in ruling on a 
motion to dismiss.  The motion to dismiss stage is not the appropriate forum for challenging or contesting 
the allegations.   
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I. Complainant is Not Entitled to the Relief Sought. 

Complainant seeks three forms of relief –  monetary damages and injunctive relief (as he 

did in the prior complaint) and attorneys’ fees.  Even taking all of Complainant’s allegations as 

true, he is not entitled to (nor may the Commission award) any of the relief sought.2     

Monetary Damages and Injunctive Relief.  Complainant continues to seek monetary 

damages (Compl. at ¶26) and injunctive relief (id. at ¶28).  Unlike his prior response to ComEd’s 

Motion to Dismiss the Amended Formal Complaint, the Complaint no longer appears to take 

issue with the well-accepted law stating that the Commission is without authority to award 

monetary damages or injunctive relief.  Complainant cites to no authority or Commission order 

that authorizes the Commission to consider or award such relief.  The authority cited by ComEd 

in its Motion to Dismiss the Second Amended Complaint (“Motion”), therefore, is uncontested 

and should be followed by the Commission.  Specifically, it is beyond dispute that ample case 

law and a litany of Commission orders consistently find that the Commission cannot award 

monetary damages.  See Motion at 6.  Nor is the Commission authorized to award the injunctive 

relief that the Complainant seeks.  Id. at 6-7.   

The Commission has previously addressed the very scenario in which a customer alleged 

that the utility improperly cut his maple trees and sought monetary damages and injunctive relief.  

                                                 
2 It is not unusual that a claim is within the jurisdiction of a court, but that the court is unable to award the 
plaintiff the relief he or she seeks.  While Complainant refers to this as a “dilemma”, it is one that occurs 
with some frequency.  See Morrow v. L.A. Goldschmidt Assoc., Inc., 112 Ill.2d 87, 98, 492 N.E.2d 181, 
186 (1986) (court dismissed claims seeking punitive damages for breach of contract); Sudeikis v. Chicago 
Transit Auth., 81 Ill. App. 3d 838, 842 (1st Dist. 1980) (dismissing claims for punitive damages as not 
recoverable from the CTA); Besinger v. Nat’l Tea Co., 75 Ill. App. 2d 395, 221 N.E.2d 156 (1st Dist. 
1966) (dismissing count that would require defendant to specifically perform lease and construct building 
on leased premises).  In those cases, it would certainly be within the court’s jurisdiction to determine 
whether a contract or agreement was breached, but then decline to award the damages inappropriately 
sought.  As yet another example, a plaintiff may establish the elements of a claim, but if the claim is not 
brought in a timely manner, then the applicable statute of limitations precludes the award of any relief.  
Teumer v. General Motors Corp., 34 F.3d 543 (7th Cir. 1994).  
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See Ottenweller v. Central Ill. Light Co. d/b/a AmerenCILCO, ICC Dkt. No. 10-0249 (Order, 

July 14, 2010) at 2.  The Commission ruled that “the Complainant’s request for relief for 

damages and injunctive relief is beyond the Commission’s statutory authority pursuant to Section 

5-201 of the Act.”  Id.  In his response, Complainant has provided no reason to question or 

reconsider the position previously taken by the Commission. 

A denial of ComEd’s Motion could not be consistent or reconciled with the 

Commission’s decision in Ottenweller.  The court in Abbott Laboratories, Inc. v. Ill. Commerce 

Comm’n, 289 Ill. App. 3d 705, 682 N.E.2d 340 (1st Dist. 1997), noted that where the 

Commission departs from its usual rules of decision to reach a different, unexplained result in a 

single case, its decision is entitled to less deference upon judicial review.  See also Bus. & Prof. 

People for the Pub. Interest v. Ill. Commerce Comm’n, 136 Ill. 2d 192, 228, 555 N.E.2d 693, 709 

(1990) (Commission is entitled to less deference when it drastically departs from past practice).  

To deny ComEd’s motion here would be a stark departure from the Commission’s ruling in 

Ottenweller and one that would need to be specifically justified in order to be upheld.  See Abbott 

at 715.   

Attorneys’ Fees.  The Complaint adds a request for yet another remedy that the 

Commission is without authority to award – attorneys’ fees.  See Compl. at ¶29.  Complainant 

cites no authority that would allow the Commission to award attorneys’ fees and instead merely 

labels the request “a simple equitable matter” that “is within the Commission’s discretion.”  See 

DeKing’s Response to ComEd’s Motion to Dismiss the Second Amended Complaint 

(“Response”) at 4.  This is not, however, the law.  As ComEd points out in its Motion, the 

Illinois Supreme Court has stated that the rule is well-established that attorneys’ fees are not 

allowable unless a statute or agreement authorizes their award, and this rule is equally applicable 



 

5 
 

to proceedings before administrative agencies.  See Motion at 7.  No such statute or agreement 

exists here.   

II. The Commission Cannot Award Relief Not Sought by the Complainant. 

The Interim Order requests that ComEd, Complainant and Staff brief the issue of 

remedies available to the Commission if it were to find complete disregard for 220 ILCS 5/8-

505.1(d).  See Interim Order at 7-8.  It was incumbent upon the Complainant to consider that 

issue when filing his second amended Complaint.  However, with the exception of the newly-

added request for attorneys’ fees, Complainant seeks no new relief that the Commission could 

award under the appropriate circumstances.  Nor does Complainant make any effort to explain 

why the relief he has sought is available.  His apparent view is that it is “unfair” for the 

Commission to expect him to participate in this briefing is no excuse for his failure to do so.  See 

Response at 4.  ComEd, by contrast, has suggested that the Commission may have the authority 

to issue an order that would chart ComEd’s course of action with regard to its vegetation 

management practices (so long as it is consistent with ComEd’s statutory obligations).  See 

Motion at 8.  ComEd’s performance could then be measured by the Commission against such an 

order and if ComEd is found to have deviated from or violated such order, appropriate relief may 

be awarded. 

In short, the Commission is bound to examine the Complaint before it and the relief 

sought and “has no general authority to fashion an award of damages.”  Moenning v. Ill. Bell Tel. 

Co., 139 Ill. App. 3d 521, 528 (1st Dist. 1985).  The Interim Order permitted the Complainant to 

amend his complaint and he was free to seek any relief that the Commission is authorized to 

award.  Consideration of each aspect of Complainant’s requested remedies demonstrate that none 
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is available to him (see Section I, supra), and the Commission should resist the temptation to go 

beyond the Complaint – exceeding its authority – to fashion some relief not claimed. 

CONCLUSION 

For the foregoing reasons, and as set forth more fully in its Motion to Dismiss, ComEd 

respectfully requests that the Commission dismiss the Second Amended Complaint with 

prejudice, for lack of authority to grant the relief requested.  

 
Date:  December 31, 2013   Respectfully submitted, 
 
      COMMONWEALTH EDISON COMPANY 
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