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STATE OF ILLINOIS 

 

ILLINOIS COMMERCE COMMISSION 

 

 

THE PEOPLE OF THE STATE OF ILLINOIS,  ) 

ex. rel. LISA MADIGAN,      ) 

Attorney General of the State of Illinois   ) 

        ) 

Complaint to suspend tariff changes submitted by   )  

Ameren Illinois and to investigate Ameren Illinois Rate  )  

MAPP pursuant to Sections 9-201, 9-250 and 16-108.5 ) Docket No. 13-0501 

of the Public Utilities Act     )   

        ) 

        ) (cons.) 

        ) 

AMEREN ILLINOIS COMPANY    )  

d/b/a Ameren Illinois      )  Docket No. 13-0517 

Revisions to its Formula Rate Structure and Protocols ) 

      

 

VERIFIED MOTION TO REVISIT THE ADIT ADJUSTMENT TO  

INTEREST ON THE RECONCILIATION BALANCE 

 AND THE RETURN ON EQUITY COLLAR CALCULATION 

BY THE PEOPLE OF THE STATE OF ILLINOIS 

 

 

This docket was initiated to review the terms of Ameren Illinois’s formula rate tariff 

pursuant to Section 9-201 of the Public Utilities Act ("PUA"), as required by the formula rate 

law.  220 ILCS 5/16-108.5(c).  An Interim Order was entered on November 26, 2013 (“Interim 

Order”), adopting some tariff changes and rejecting others.  A hearing on additional issues is 

scheduled for January 14, 2014.                  

In light of a December 11, 2013 by the Appellate Court of Illinois, Fourth District (the 

“Fourth District Opinion”) in Ameren Illinois Company v. Illinois Commerce Commission, Slip 

Op. App. Court No. 4-12-1008, 4-13-0029 (cons.)
 1

, the People of the State of Illinois, by 

Attorney General Lisa Madigan (“AG” or “the People”) hereby move that the Commission 

revisit the issue of deducting deferred income tax from the annual reconciliation balance for 

                                                 
1
 A copy of the Fourth District’s Opinion is attached to this motion as Appendix A. 



 

 

2 

 

purposes of calculating interest thereon and the issue of using year-average rate base in the 

calculation of the return on equity (“ROE”) collar in annual formula rate updates.  The recent 

Fourth District Opinion presents clear precedent recognizing Commission discretion to address 

the effect of deferred income taxes on the reconciliation balance when calculating interest on that 

balance.  The Opinion’s interpretation of Section 16-108.5 of the PUA also clarifies the 

Commission’s broad discretion and authority to determine just and reasonable rates, including on 

those issues for which the General Assembly has not provided specific direction.  

As the Fourth District Opinion was not available when the Commission entered its 

Interim Order in this docket on November 26, 2013, the Commission should allow additional 

briefing and revisit these issues in its final order and adopt the People’s proposed modifications 

to the Company’s formula rate template contained at Exhibit 1 (ROE collar calculation) and 

Exhibit 2 (interest on reconciliation balance) to the People’s Corrected Initial Brief.  

In support of this Motion, the People state as follows:   

I. Background 

1.  This docket was initiated by the Verified Complaint of the People of the State of 

Illinois, requesting formula rate tariff changes, and consolidated with the Commission’s 

suspension of tariff changes filed by Ameren Illinois Company (“AIC” or “Ameren” or “the 

Company”) on August 19, 2013.  Following the filing of direct testimony by the People, the 

Company, and the ICC Staff on October 2, 2013, the People proposed four adjustments
2
 to the 

Company’s electric formula rate structure: (i) using the Company’s year-average rate base rather 

than year-end rate base for computing the Company’s return on equity (“ROE”) as part of the 

ROE collar calculation pursuant to Section 16-108.5(c)(5) of the PUA; (ii) deducting the amount 

                                                 
1
 The ICC Staff also proposed several adjustments to the Company’s formula rate structure as part of this 

proceeding, including changes to uncollectible expense; materials and supplies and customer deposits balances; and 

separating the cash working capital calculation for the filing year and reconciliation year. 
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of deferred income tax from any reconciliation balance under-collection or over-collection 

before calculating interest thereon; (iii) increasing the transparency of the Company’s adjustment 

for its 2013 depreciation accrual rate change; and (iv) removing any deferred income tax 

amounts from the calculation of the Company’s cash working capital allowance on Appendix 3 

of its formula rate structure.  

2.  While the Commission considered the above tariff issues in its November 26, 2013 

Interim Order so that those changes could be incorporated into Ameren’s then-pending formula 

rate docket, Docket 13-0301, consistent with the agreement of the parties,
3
 the Commission 

deferred certain other formula rate template issues to be considered under a later schedule in this 

docket.  Additional testimony has been filed, a hearing is scheduled for January 14, 2014, and 

briefing of those other issues has not yet been scheduled.   

3.  The Commission’s Interim Order of November 26, 2013, addressed the parties’ 

proposals.  With regard to the People’s proposal to apply interest to the net-of-tax reconciliation 

balance described above, the Commission stated in its Interim Order at 26 (italics added): 

The Commission disagrees with AIC that EIMA is quite as 

“specific” or clear in its language as they would contend and finds 

merit in the AG’s position, supported by CUB.  This approach 

conforms to GAAP, would capture deferred tax benefits, and is 

likely a more accurate accounting for all of the economic impacts 

caused by revenue requirement reconciliation.  The Commission, 

however, finds itself in a similar position to the one taken by Staff 

in this proceeding.  While there may be merit to the AG’s proposal 

and while there may be some debate as to the plain meaning of the 

Act, the Commission is troubled by the fact that although Section 

16-108.5(d)(1) fails to prohibit such accounting treatment, the 

converse is also true—it does not appear to require or even 

reference it.  Further, where the Act does intend that adjustments 

be made to an amount of a balance, it has done so specifically.  . . .  

[I]t is difficult for the Commission to support an interpretation of 

the Act which reads into it exceptions, limitations, or conditions 

the legislature did not express.  . . .  Considering all the arguments 

presented regarding the meaning of Section 16-108.5(d)(1), the 

                                                 
2
 Paragraph 12 of the Joint Motion to Consolidate dated September 18, 2013. 
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Commission cannot at this time support the AG and CUB’s 

interpretation.  . . . In the future, if further arguments by parties are 

presented or clarity from the legislature is provided on this topic, 

the Commission will revisit the issue. 

 

4. The Commission also addressed the People’s proposal to use year-average rate 

base to calculate the ROE collar to reflect Ameren’s actual investment costs: 

The Commission's decisions in Docket Nos. 12-0001 and 12-0293 

reflect its belief that use of the average rate base most accurately 

reflects AIC's costs. The Commission continues to believe that use 

of the average rate base will produce a dollar balance that correctly 

represents the actual capital supplied by equity investors to support 

AIC’s rate base over the course of the year for which the ROE is 

being calculated. Nevertheless, the General Assembly has 

indicated through PA 98-0015 that it intends for year-end rate base 

to be used in determining rates. While some ambiguity arguably 

exists when it comes to the ROE collar calculation, the 

Commission finds that the overall intent of the General Assembly, 

as reflected in PA 98-0015, includes the use year-end rate base to 

calculate the common equity balance for the purpose of 

determining the earned ROE for the collar calculation.  

 

Interim Order of November 26, 2013 at 12 (italics added).    

5.  The Commission recognized that the People’s proposed template modifications were a 

matter of prudent accounting, but expressed the belief that Section 16-108.5(d)(1) of the PUA 

does not permit such treatments because it does not expressly authorize deducting deferred tax 

from the reconciliation balance for purposes of interest calculation or using year-average rate 

base to determine Ameren’s ROE collar for the annual formula rate update. 

II. The Fourth District’s Opinion on Deferred Income Tax 

6.  The Fourth District Opinion stemmed from a consolidated appeal of the Commission’s 

final orders in Ameren’s first two electric formula rate cases, Docket Nos. 12-0001 and 12-0293.  

In that consolidated appeal, the Company challenged, among other issues, the Commission’s 

decision to deduct deferred income tax from its filing-year projected plant additions for purposes 
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of calculating rate base.  See Docket No. 12-0001, September 19, 2012, Order at 52-53; Docket 

No. 12-0293, December 5, 2012, Order at 29-30. 

7.  In addressing the deferred income tax issue, the Fourth District Opinion noted:  

“[w]hile the Commission agrees the [PUA] does not expressly allow an adjustment for [deferred 

income tax], the Commission explains the statute does not expressly disallow the adjustment, but 

authorizes the Commission to exercise its discretion in determining just and reasonable rates.”
4
  

See Docket No. 12-0293, Order at 29. 

8.  The Appellate Court held that deducting deferred income tax from projected plant 

additions is correct as a matter of prudent accounting because “[o]mitting [deferred income tax] 

from the rate base calculation would allow Ameren what amounts to an interest-free loan at the 

ratepayers’ expense that would artificially increase Ameren’s rates until the next reconciliation 

process, a result which is neither just nor reasonable for ratepayers.”
5
 

9.  Additionally, the Fourth District Opinion held that “[a]lthough the [PUA] does not 

expressly provide for the Commission to reduce the rate base by [deferred income tax], the 

ratemaking process under the [PUA] is ultimately subject to the Commission’s discretion and 

authority to determine whether those rates are just and reasonable in accordance with the 

Commission’s practice and law,” citing § 16-108.5(c)(6) of the PUA.
6
 

10.  Thus, the Fourth District Opinion held that “[a]s it was consistent with the common 

practice of the Commission to include [deferred income tax] in the ratemaking process, the 

Commission did not err by including the [deferred income tax] adjustment for projected plan[t] 

additions in its ratemaking calculation.”
 7

 

                                                 
4
 Fourth District Opinion at ¶ 38. 

5
 Fourth District Opinion at ¶ 39. 

6
 Id. 

7
 Fourth District Opinion at ¶ 40. 
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11.  Nothing in Article IX or Article XVI of the PUA expressly authorizes the 

Commission to deduct deferred income tax from projected plant additions or plant in general for 

purposes of calculating rate base.  Nonetheless, despite the lack of such express statutory 

authorization or reference, the Appellate Court held in the Fourth District Opinion that the 

Commission has “discretion and authority” to make such deduction. 

III. Implication of the Fourth District Opinion for This Proceeding 

12.  Addressing the reconciliation aspect of the annual electric formula ratemaking 

process, Section 16-108.5(d)(1) of the PUA states that “[a]ny over-collection or under-collection 

indicated by [the annual] reconciliation shall be reflected as a credit against, or recovered as an 

additional charge to, respectively, with interest calculated at a rate equal to the utility's weighted 

average cost of capital approved by the Commission for the prior rate year, the charges for the 

applicable rate year.”  Section 16-108.5(d)(1) says nothing about deducting deferred income tax 

from the reconciliation over-collection or under-collection for purposes of calculating interest 

thereon.  It was this silence that led the Commission to conclude in the Interim Order that 

deducting deferred income tax from the reconciliation balance for purposes of interest 

calculation thereon would be a “condition[] the legislature did not express.”  Interim Order at 26.  

Similarly, as discussed further in Part IV below, Section 16-108.5(c)(5) says nothing about using 

year-average rate base to determine the ROE collar for the annual formula rate updates, leading 

the Commission to conclude that  “the overall intent of the General Assembly, as reflected in PA 

98-0015,” includes the use of year-end rate base to calculate the ROE collar.  Interim Order at 

12. 

13.  As the Fourth District Opinion stated at ¶ 38, however, the absence of express 

statutory authorization to deduct deferred income tax from a ratemaking amount in an electric 
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formula rate case does not rob the Commission of its inherent discretion and authority to make 

such adjustment if necessary to establish just and reasonable rates. 

14.  Given that the Commission found “merit,” as a matter of prudent accounting
8
 in the 

People’s proposal to deduct deferred income tax from the reconciliation balance for purposes of 

calculating interest thereon, the new guidance provided by the Fourth District Opinion suggests 

that the Commission has discretion and authority to implement this adjustment, despite the lack 

of express statutory authorization in § 16-108.5(d)(1) of the PUA. 

15.  In the Interim Order at 26, the Commission stated: “[i]n the future, if further 

arguments by parties are presented or clarity from the legislature is provided on this topic, the 

Commission will revisit the issue.”  The People thus move that the Commission revisit the issue 

of the interest calculation on the annual reconciliation balance in light of the Fourth District 

Opinion holding and the arguments set forth herein. 

16.  While the People do not propose further testimony to address issues identified by the 

Commission in the Interim Order,
9
 the People request that the Commission include additional 

briefing in this docket on how to treat the deferred income taxes associated with the 

reconciliation balance as well as the proper calculation of the ROE collar. 

IV. The Commission Should Reconsider Its Rejection Of The Use of An Average Rate 

Base in the Return on Equity Collar Calculation.   

 

17. The Commission’s November 26, 2013 Interim Order rejects the People’s 

proposal to use year-average rate base in the return on equity (“ROE”) collar calculation for 

annual formula rate updates because it inferred that the General Assembly intended to use year-

                                                 
8
  Interim Order at 26 (The Commission “finds merit in the AG’s position, supported by CUB.  This 

approach conforms to GAAP, would capture deferred tax benefits, and is likely a more accurate accounting for all of 

the economic impacts caused by revenue requirement reconciliation.”) 
9
 The Commission further stated in the Interim Order: “In addition, the Commission has concerns about 

AIC’s argument that the AG’s proposal would make a temporary timing difference permanent.  This issue could 

have benefited from additional discussion by the parties and was not adequately addressed in testimony and 

briefing.”  Id.   
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end rate base, rather than an average rate base, in the ROE collar calculation.  Interim Order at 

12.  This conclusion, however, is inconsistent with the Fourth District’s Opinion, the words of 

the statute, and basic canons of statutory interpretation.   

 18. The Fourth District Opinion found that the absence of a reference to a particular 

accounting adjustment in Section 16-108.5 of the PUA did not foreclose the Commission from 

making the adjustment pursuant to its ratemaking authority.  As noted in Part II above, the 

Appellate Court held that “[a]lthough the Modernization Act [Section 16-108.5] does not 

expressly provide for the Commission to reduce the rate base by ADIT, the ratemaking process 

under the Modernization Act is ultimately subject to the Commission’s discretion and authority 

to determine whether those rates are just and reasonable in accordance with the Commission’s 

practice and law,” citing § 16-108.5(c)(6) of the PUA.
10

  While the Commission made clear in 

the Interim Order that it believes use of an average rate base in the ROE collar calculation was 

the correct methodology to accurately measure the ROE in the reconciliation year, it declined to 

adopt this approach because it concluded that even considering the law’s ambiguity, the overall 

intent of the General Assembly was to use year-end rate base to determine the earned ROE for 

the collar calculation.  Interim Order at 12.  However, as the Fourth District Opinion stated at ¶ 

38, the absence of express statutory authorization for a ratemaking adjustment in an electric 

formula rate case does not rob the Commission of its inherent discretion and authority to make 

such adjustment if necessary to establish just and reasonable rates.
 11

 

19. Failure to use average rate base in the ROE collar calculation produces an 

inaccurate result.  While Sections 16-108.5(c) and (d) address the use of year-end rate base in 

determining the reconciliation balance, the statute does not address the use of year-end or year-

                                                 
10

  Fourth District Opinion at ¶ 39. 
11

  The People note that in a year where the rate base is declining, the use of average rate base in the ROE 

collar calculation will benefit the Company by incorporating a higher rate base into the ROE calculation, thus 

reducing the calculated ROE, compared to using year-end rate base. 
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average rate base in the ROE collar calculation.  Therefore, pursuant to the Fourth District 

Opinion, the Commission has the discretion and authority to adopt a calculation method that 

most accurately accounts for investments and the realized profit in the reconciliation year.  

WHEREFORE, the People of the State of Illinois request that the Commission revisit the 

issue of deducting deferred income tax from the reconciliation balance for purposes of 

calculating interest thereon, and the issue of using year-average rate base to calculate the ROE 

collar for annual formula rate updates, allow further briefing on these issues, and grant the 

People’s proposed modifications to the Company’s formula rate template shown at Exhibit 1 and 

Exhibit 2 to the People’s Corrected Initial Brief. 

 

Respectfully submitted, 

The People of the State of Illinois 

 

By LISA MADIGAN, Attorney General 

 

 

         ________________/s___________________ 

Janice A. Dale 

Susan L. Satter 

Sameer H. Doshi 

Assistant Attorneys General 

Public Utilities Bureau 

Illinois Attorney General’s Office 

100 West Randolph Street, 11th fl. 

Chicago, Illinois 60601 

Telephone: (312) 814-3736 (Dale) 

Telephone: (312) 814-1104 (Satter) 

Telephone: (312) 814-8496 (Doshi) 

Facsimile:  (312) 812-3212 

E-mail: jdale@atg.state.il.us  

E-mail: ssatter@atg.state.il.us 

E-mail: sdoshi@atg.state.il.us 

 

December 27, 2013 
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VERIFICATION 

STATE OF ILLINOIS ) 
) 

COUNTY OF COOK ) 

Susan L. Satter states that she is an Assistant Attorney General of the Public 

Utilities Bureau in the Illinois Attorney General's Office, that she has read the foregoing 

Motion to Revisit the ADIT Adjustment to Interest on the Reconciliation Balance and 

the Return on Equity Collar Calculation by the People of the State of Illinois in ICC 

Docket No. 13-0501, that she knows the contents thereof, and that to the best of her 

knowledge, information and belief, based upon reasonable inquiry, the contents are true 

and correct. 

/ ~IJ 
~~ 

Susan L. Satter 
Senior Assistant Attorney General 
Public Utilities Division 
Illinois Attorney General's Office 

Signed and sworn to before me
~ ~( 

< OFFIClf,L SEAL ~;;;;Zber,201~ < KATHLEEN A. LEISER ) 
NOTARY PUBLIC, STATE OF ILLINOIS )

1 MY COMMISSION EXPIRES: 05-29-2017 ) 

Notary Public 


