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Chet DeKing, 
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v. 
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Complaint as to removing 12 Blue 
Spruce Evergreens from 
Complainant's property without 
giving proper notice in Sugar 
Grove, Illinois. 
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DEKING'S RESPONSE TO COMMONWEALTH EDISON COMPANY'S 
MOTION TO DISMISS THE SECOND AMENDED COMPLAINT 

For his Response to Commonwealth Edison's Motion to Dismiss the Second 

Amended Complaint, Complainant Chet DeKing states as follows: 

I. Relevant Procedural History 

Commonwealth Edison moved to dismiss DeKing's Amended Complaint. based 

on ComEd's claim that the Commission lacked authority to grant the requested 

relief, money damages and injunctive relief. That motion was denied by the 

Commission via its Interim Order of September 4, 2013. 

In the Interim Order, the Commission also allowed DeKing to file a Second 

Amended Complaint, and both the parties and the Commission Staff were ordered 

to brief the Commission on its options with respect to, inter alia, monetary 

damages, injunctive relief and jurisdiction. Id at 8-9. 

On November 12, 2013, DeKing filed his Second Amended Complaint. The 

Second Amended complaint is nearly identical the Amended Complaint as the 



attached redline comparison shows. Exhibit A. Some minor typographic errors 

were corrected, but paragraphs 1-23 and 25-27 were substantively unchanged. 

Paragraph 24 was altered to add that, had he gotten proper notice, DeKing could 

have sought an appropriate order from the Commission. Paragraph 28 was modified 

to remove words related to "injunction" and "enjoin" but is substantively identical. 

Paragraph 29 was added seeking attorney fees and costs, since the Commission is 

requesting the DeKing brief issues of general concern to the Commission. 

Despite the Second Amended Complaint being substantively identical to the 

Amended Complaint, ComEd filed a second motion to dismiss on the exact same 

bases as their first Motion to Dismiss: that the Commission "is not authorized to 

award the relief that the Complainant seeks." 

Argument 

Since the Commission has already denied ComEd's request to dismiss the 

Amended Complaint, and neither the Second Amended Complaint nor ComEd's 

motion to dismiss it present any new allegation (except for attorney fees), the 

Motion to Dismiss the Second Amended Complaint should be denied as well. 

ComEd does not try to hide that it is seeking a second bite at the apple. ComEd 

begins its Argument section "The Complaint that is now the subject of this motion 

to dismiss fails for the same reasons identified in ComEd's motion to dismiss the 

first amended complaint." Motion to Dismiss, p.3. A nice rhetorical flourish in 

another context, but in the present case, the Commission has already addressed and 

denied ComEd's first motion to dismiss the nearly identical first Amended 
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Complaint and that motion to dismiss itself failed. To co-opt ComEd's rhetoric, 

ComEd's second motion to dismiss fails for the same reasons their first motion to 

dismiss failed. 

As the Commission has already ruled, the uncontested allegations in the 

Complaint demonstrate ComEd's "troubling disregard for the Commission's 

governing statute." Interim Order, p. 6. Adding a paragraph requesting attorney 

fees does nothing to change those allegations, which the commission found 

constituted a "near total disregard" for its obligations under 220 ILCS 5/8-505.1. Id. 

at 6-7.1 

The dilemma that the Commission recognizes, but ComEd apparently does not, 

is that the Commission cannot be obligated to "hear and resolve" disputes pursuant 

to 220 ILCS 5/8-505.l(d) but be unable to award damages or provide injunctive 

relief. Hence, its request for briefing on those issues. 

ComEd reluctantly seems to acknowledge at least an ability to "issue an order 

requiring that corrective action be taken, and in some instances outline the steps 

that are to be taken to achieve compliance with the Act and the Commission's 

rules." Motion to Dismiss, p. 8, quoting Illinois Commerce Comm'n v. Central 

Illinois Light Co., Dkt No. 00-0699, 2001 WL 946394 (May 9, 2001) at *5. It's 

unclear how ComEd can distinguish that power from the power to enjoin, although 

1 ComEd tries to inject a factual defense into its Motion to Dismiss on page 8, n.6. 
Besides being entirely improper in a motion to dismiss where the allegations must 
be taken as true, the factual defenses alleged in the footnote will be hotly contested. 
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ComEd would like the Commission to limit itself to the power to "remind" ComEd of 

its obligations. Motion, p.8. 

Given the Commission's obligation to hear resolve this dispute, and its own 

request that the parties brief the Commission on the topic of remedies to assist the 

Commission in evaluating and resolving ComEd's argument that the Commission 

lacks authority to grant any relief, Interim Order, p.8., it is entirely premature to 

brief those issues in the context of a motion to dismiss. That is especially true where 

the Complaint has already survived a motion to dismiss based on the same 

arguments. 

With regard to attorney fees, the request is within the Commission's discretion. 

As a simple equitable matter, it's unfair to ask an individual complainant to 

shoulder the cost of briefing a complex issue, on which the commission itself seeks 

guidance, and which may affect ComEd for years to come, and may affect thousands 

of Illinois property owners, when that individual complainant is himself highly 

unlikely to ever have cause to appear before the Commission in the future. 

Wherefore, Complainant Chet DeKing respectfully requests that the 

Commission deny ComEd's Motion to Dismiss the Second Amended Complaint. 

Dated: December 20, 2013 
ChetDeKing 

Byl~ 
Wesley Johnson 
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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

Chet DeKing, 
Case No. 13-0186 

Complainant, 

v. 

Commonwealth Edison Company, 

Respondent. 

NOTICE OF FILING 

TO : Ms. Elizabeth Rolando 
Chief Clerk 
Illinois Commerce Commission 
527 East Capitol Avenue 
Springfield, Illinois 62706 

All parties on the Service List in the above-listed docket 

PLEASE TAKE NOTICE that on December 20, 2013, we caused to be filed 

with the Clerk of the Illinois Commerce Commission, 527 E. Capitol Ave., 

Springfield, Illinois 62701, Deking's Response To Commonwealth Edison's Motion 

To Dismiss His Second Amended Complaint, a copy of which is hereby served upon 

you. 

Dated: December 20, 2013 
ChetDeKing 
By on of · s attorneys 

Wesley Johnson 



Wesley Johnson 
Adam Goodman 
GOODMAN TOVROV 
HARDY & JOHNSON LLC 
105 West Madison Street, Suite 1500 
Chicago, Illinois 60602 
(312) 752-4828 
(312) 264-2535(fax) 
wjohnson@wesleyjohnsonlaw.com 
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CERTIFICATE OF SERVICE 

The undersigned, an attorney, certifies that on December 20, 2013 he caused 
a copy of the attached Deking's Response To Commonwealth Edison's Motion To 
Dismiss His Amended Complaint to be served via U.S. Mail and, where indicated, 
by email and facsimile upon the following: 

Mark Goldstein 
3019 Province Circle 
Mundelein, IL 60060 
Email: mlglawoffices@aol.com 

Jonathan M. Wier 
Eimer Stahl LLP 
224 South Michigan Avenue, Suite 1100 
Chicago, Illinois 60604 
jwier@eimerstahl.com 

Ms. Elizabeth A. Rolando 
Chief Clerk 
Illinois Commerce Commission 
527 East Capitol Avenue 
Springfield, IL 62701 

Via Hand Delivery 
Mr. John T. Riley 
Administrative Law Judge 
Illinois Commerce Commission 
160 N. LaSalle St., Ste. C-800 
Chicago, IL 60601 

Wesl& Johnson 
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Wesley Johnson 
Adam Goodman 
GOODMAN TOVROV 
HARDY & JOHNSON LLC 
105 West Madison Street, Suite 1500 
Chicago, Illinois 60602 
(312) 752-4828 
(312) 264-2535(fax) 
wjohnson@wesleyjohnsonlaw.com 
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