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STATE OF ILLINOIS 
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ILLINOIS COMMERCE COMMISSION  ) 
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      v.  )   
        ) Docket No. 13-0553 
COMMONWEALTH EDISON COMPANY  ) 
        ) 
Investigation of tariffs approved in     ) 
Docket No. 13-0386      ) 
  
 

APPLICATION FOR REHEARING OF THE CITIZENS UTILITY BOARD 
 

Now comes the Citizens Utility Board (“CUB”), pursuant to the Rules of Practice of the 

Illinois Commerce Commission (“ICC” or “the Commission”), 83 Ill. Admin. Code Part 

200.880, to hereby file this Application for Rehearing in the above-captioned proceeding.   

 

I. INTRODUCTION 

 The Commission’s Final Order of November 26, 2013 (“Order”) acknowledges merit in 

the proposal of CUB, the Illinois Industrial Energy Consumers, the City of Chicago, and the 

People of the State of Illinois (“AG”) that the reconciliation balance on which interest is 

calculated should be net of accumulated deferred income taxes (“ADIT”).  Order at 43.  

Nonetheless, the Commission rejects that proposal, citing a lack of reference in Section 16-

108.5(d)(1), a section of the Energy Infrastructure and Modernization Act (“EIMA”) (220 ILCS 

5/16-108.5) as its primary basis.  The Commission does, however, note that, if further arguments 

from the parties are presented or clarity from the legislature is provided on the topic, the 

Commission will revisit the issue.  In addition to the numerous reasons provided in the CCI1 

Initial Brief, Reply Brief, and Brief on Exceptions (at 16-22, 13-16 and 9-17, respectively), 
                                                 
1 Citizens Utility Board, City of Chicago and Illinois Industrial Energy Consumers. 
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incorporated herein by reference, CUB implores the Commission to reconsider its decision based 

upon the recent Illinois Appellate Court Decision, Ameren Illinois Co. v. Illinois Commerce 

Commission et al., 2013 IL App (4th) 121008 (“Ameren”), which interprets the EIMA as 

requiring the Commission to recognize the impact of ADIT on a utility’s rate base calculation 

because to do otherwise would allow the utility to recover inflated, unjust and unreasonable 

rates.  Ameren at 14 ¶39.  That decision was filed on December 11, 2013, and the final decision 

in this case was served on November 26, 2013.  Given the Commission’s explicitly-stated desire 

to revisit this issue in light of new arguments, the Commission should conduct rehearing, in light 

of this new and relevant case law, and should reverse its decision to allow Commonwealth 

Edison Company (“ComEd” or “the Company”) to recover interest on its full reconciliation 

balance rather than its actual investment in that balance (i.e. the balance net of ADIT).  To do 

otherwise would render an arbitrary and capricious decision and would be reversible error. 

 

II. ARGUMENT 

 The Ameren decision makes clear that acknowledging ADIT in EIMA formula rate 

calculations is necessary in order to ensure that a utility does not recover above and beyond what 

would normally be recoverable in a ratemaking case.  Ameren at 14-15 ¶39.  In the Ameren case, 

the court reviewed the Commission’s decision to reduce Ameren Illinois Company’s 

(“Ameren’s”) rate base by ADIT for projected plant additions.  Ameren at 12 ¶34.  Ameren, like 

ComEd, is a participating utility under the EIMA.  Ameren made the same argument in that case, 

as ComEd has here, that while the statute provides guidance for other adjustments, it does not 

mention an adjustment for ADIT.  Ameren at 13 ¶37.  The court found that “The [EIMA] 

expressly prohibits a utility from recovering above and beyond what would normally be 
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recoverable in a ratemaking case.”  Ameren at 14-15 ¶39, citing 220 ILCS 5/16-108.5(c)(6).  The 

court agreed with the Commission that ignoring the ADIT figure would, contrary to the EIMA, 

allow Ameren to recover an unjust and unreasonable rate base that had been inflated by no-cost 

capital for the benefit of Ameren.  Ameren at 15 ¶39.  The court also noted that its decision was 

consistent with the common practice of the Commission acknowledge ADIT in the ratemaking 

process.  Ameren at 15 ¶40.   

 The same logic as the court applied in Ameren is directly applicable to this case.  

Allowing ComEd to recover interest on a reconciliation balance that is not net-of-tax allows 

ComEd to recover inflated rates.  The Commission itself acknowledged the merit of the AG and 

CCI proposal, but did not adopt it solely because of the Commission’s interpretation of EIMA.  

Order at 43.  The Ameren case makes clear that the CCI and AG statutory interpretation is the 

correct one.  In Ameren, as was the case here, the Commission agreed that the statute did not 

expressly allow for an adjustment for ADIT, but did not expressly disallow the adjustment either.  

Ameren at 14 ¶38.  That language parallels the language of the Order, that the Commission was 

“troubled” that, while it is true that the EIMA does not expressly prohibit the AG and CCI 

proposed methodology, it does not reference or require it either.  Order at 43.  The Ameren court 

addressed that concern, finding that although the statute does not explicitly address deducting 

ADIT, “the ratemaking process under the [EIMA] is ultimately subject to the Commission’s 

discretion and authority to determine whether those rates are just and reasonable in accordance 

with the Commission’s practice and law.”  Ameren at 15 ¶39, citing 220 ILCS 5/16-108.5(c)(6).   

In Ameren, the court examined whether ADIT should properly be deducted from rate 

base, while in this case, CCI and the AG’s primary recommendation was to deduct ADIT from 

the reconciliation balance on which interest is calculated.  The principles behind the Ameren 
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decision, however, are not limited only to deducting ADIT from rate base.  Just as ADIT must be 

deducted from rate base, so too must it be deducted from the reconciliation balance on which 

interest is calculated.  Any other result allows ComEd to recover interest on more than its actual 

investment in the reconciliation balance, thus resulting in unjust and unreasonable rates.  Though 

using a net-of-ADIT reconciliation balance for calculating interest is not specifically prescribed 

by the EIMA, the Ameren decision makes clear that the Commission has the authority to 

determine whether rates are just and reasonable in accordance with Commission practice.  The 

EIMA’s objective to match rates with the utility’s actual costs requires that ComEd recover 

interest on no more than its actual investment in the reconciliation balance. 

 The same principle articulated by the Appellate Court in Ameren applies equally here 

because, as CCI has explained throughout this case, ComEd did not actually have to finance the 

entire amount that is considered the reconciliation balance (i.e. the difference between what 

ComEd collected and its actual 2012 revenue requirement).  It benefitted from tax deductions 

resulting from the fact that its costs were higher than the level reflected in rates.  CCI Ex. 1.2 at 

7:101-102.  ComEd therefore paid lower income taxes as a result of those tax deductions.  Id.  

ComEd’s actual net cash investment, then, is the difference between the projected and actual 

revenue requirement, less the reduction in income taxes actually paid.  Id. at 7:102-104.  ComEd 

should not receive interest on any more than its actual net cash investment, which is the 

difference between the reconciliation accounting balance and the reduction in its income tax 

liability.  As was the case in Ameren, omitting ADIT from the reconciliation balance calculation 

amounts to an interest-free loan at the ratepayers’ expense.  Ameren at 15 ¶39.  Calculating 

interest on only the amount of ComEd’s net cash investment reduces the Company’s 
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reconciliation interest by $12.6 million.  CCI Ex. 1.2 at 8:142-143.  That amount is likely to 

increase with each future case, as a result of ComEd’s investment requirements under the EIMA. 

 Furthermore, the AG and CCI proposal is in accordance with Generally Accepted 

Accounting Principles (“GAAP”), as the Order acknowledges.  Order at 43, CCI Ex. 2.0 at 3:45-

47.  The Order found that it is also “consistent with standard regulatory practice that matches 

ADIT elements to the associated assets included in rate base and properly recognizes the cash 

benefit to the utility that would otherwise have been paid out for income taxes on the amount.”  

Order at 43.  The Ameren decision requires that the Commission set rates in accordance with its 

practice and law, which the Order acknowledges would be to reduce the balance by ADIT.  The 

Commission has already found that to do so would be consistent with its own standard regulatory 

practice; that, coupled with the law in Ameren, leaves no conclusion other than to rehear this 

issue and reverse its ultimate conclusion on this issue.  Any other result would be reversible 

error. 

The Ameren decision is consistent with Illinois’s long-standing history of recognizing 

that the Commission's authority includes the authority to do what is reasonably necessary to 

accomplish the legislature's objective, including formulating reasonable methods of achieving 

stated legislative objectives.  Abbott Lab., Inc. v. Ill. Commerce Comm'n, 682 N.E.2d 340, 348 

(5th Dist. 1997) (affirming Commission orders approving penalties imposed on natural gas 

utilities that were not enumerated by statute).  The Ameren order acknowledges that the EIMA 

does not change the ICC’s statutory role in ensuring that rates are just and reasonable, and that 

utility investments used in setting rates are reasonable and prudently made.  Ameren at 15, ¶39, 

220 ILCS 5/16-108.5(c)(6).  The EIMA makes clear that the performance-based formula rate 
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tariff filed by a participating utility should be reviewed using the standards of Article IX of the 

Public Utilities Act (“PUA” or “the Act”).  220 ILCS 5/16-108.5(c).   

 The premise of the Ameren order is implicitly based upon the notion that the General 

Assembly need not legislate every implementation detail or circumstance in the enforcement of a 

law.  Intelligible standards to guide the agency charged with enforcement are sufficient.  

Memorial Gardens Ass'n, Inc. v. Smith, 16 Ill.2d 116, 131 (1959).  The General Assembly may 

delegate to others, including administrative agencies, the authority to do those things the 

legislature might properly do, but cannot do as understandingly or advantageously.  Hill v. 

Relyea, 34 Ill.2d 552, 555 (1966).  As the Ameren court stated, the EIMA’s ratemaking process 

is ultimately subject to the Commission’s discretion and authority.  Ameren at 15 ¶39. 

The Order cites Davis .v Toshiba Machine Co., 186 Ill. 2d 181 (1999) for the proposition 

that the Commission cannot support an interpretation of the Act which reads into it exceptions, 

limitations or conclusions the legislature did not address, particularly given that this is not the 

first time the clarity of the applicable subsection has been called into question.  Order at 43.  The 

Ameren decision makes clear, however, that the Commission has the discretion to base its 

decision on the Commission’s usual practice and the law, which in this case, requires 

acknowledging the impact of ADIT.  Ameren at 15 ¶39.  Furthermore, the Davis case is 

inapplicable in this situation, where the language of the statute is not clear and is ambiguous.  In 

Davis, the court interpreted the meaning of “notwithstanding” by looking to the dictionary 

definition of the word, and rejected the defendant’s attempts to read the modifiers “latent” or 

“undiscoverable” to the word “injury” when used in a strict liability statute.  Davis, 186 Ill. 2d at 

185-186.  No such simple solutions are available with respect to the reconciliation balance on 

which interest is calculated.  The language of the EIMA is not clear-cut with respect to the 
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calculation of the reconciliation balance, and does not simply require the definition of one word.  

The Ameren decision is controlling, as it addresses a lack of statutory guidance, and finds that a 

decision consistent with the common practice of the Commission is appropriate.  In this case, 

that means that ADIT must be accounted for in the reconciliation balance interest calculation. 

The overarching “actual costs” focus of the formula rate statute requires that the 

Commission interpret the statute to effect recovery of only the utility’s actual prudent and 

reasonable costs.  220 ILCS 5/16-108.5(c)(1).  The Ameren decision is correct that ADIT must 

be acknowledged in order for costs to be correct.  Ameren at 15 ¶39.  The record demonstrates 

that ComEd’s actual interest costs, determined consistently with Commission practice, are 

determined by interest calculated on the reconciliation balance net of related ADIT.   

 

III. ALTERNATIVE PROPOSAL 

 In addition, the Order does not address the alternative proposal of CCI and AG.  Both 

CCI and AG proposed that, if the Commission did not adopt their primary positions, the 

accumulated deferred income taxes (“ADIT”) actually recorded by ComEd in 2012, associated 

with the reconciliation balance, should at least be included in the ADIT offsetting rate base.  CCI 

Ex. 2.0 at 4:73-75, AG Ex. 1.0 Rev. at 17-18:384-392.  This ADIT balance reflects the delayed 

payment of taxes on the revenues ComEd recognized in 2012 associated with the collection of 

the reconciliation balance in 2014.  This ADIT balance is clearly related to the distribution 

function and should be treated as a rate base reduction, like other distribution ADIT.  If the 

Commission does not reduce the reconciliation balance on which interest is calculated to 

acknowledge the impact of ADIT, this alternative proposal is the least that the Ameren decision 

requires.  ComEd has recorded an ADIT balance that delays the payment of taxes; therefore, at a 
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minimum, the ADIT recorded on ComEd’s books, associated with the collection of the 

reconciliation balance, should be included in the ADIT balance in this case, which offsets rate 

base.  CCI Ex. 2.0 at 4:66-75.  There can be no question that Ameren requires that, in formula 

rate cases, a participating utility’s rate base must be reduced by ADIT.   

ComEd admitted that deferred taxes related to the reconciliation balance currently exist.  

ComEd Init. Br. at 17.  Including this ADIT balance in the ADIT offset to rate base 

acknowledges the existence of these ADIT balances, which relate only to the delivery service 

business.  AG Ex. 1.0 at 17:382.  ComEd witness Brinkman acknowledged that the Company 

recorded a book-versus-tax timing difference, in accordance with GAAP, which resulted in 

recording deferred taxes.  ComEd Ex.1.0 at 22:448-451.  This procedure also allowed ComEd to 

realize increased earnings in 2012.  The Company recorded revenue in 2012 it expected to 

receive in future periods, and also recorded a deferred income tax expense related to the revenue 

recognition.  The net impact is that the Company recorded higher earnings due to the 

reconciliation revenue, but delayed the actual payment of the income tax associated with the 

reconciliation revenue until the revenue is actually recovered from customers (in 2014 for the 

2012 reconciliation).  CCI Ex. 2.0 at 3:45-48.  The result is a tax benefit to ComEd of the delay 

in actual cash income tax payments on the reconciliation revenue requirement until the revenue 

is actually recovered from customers, despite recording higher revenues and earnings.  CCI Ex. 

2.0 at 4:62-64.   

 

IV. SCOPE OF REHEARING 

 CUB requests this rehearing particularly in light of the Ameren decision discussed above.  

That is, new law has come to light which significantly impacts the Commission’s findings in this 
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