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Commonwealth Edison Company (“ComEd”) respectfully submits its Brief on 

Exceptions to the Administrative Law Judge’s (“ALJ”) Proposed Order dated December 6, 2013 

(“Proposed Order” or “PO”).  Pursuant to Section 200.830 of the Rules of Practice of the Illinois 

Commerce Commission (“Commission”), 83 Ill. Adm. Code 200.830, suggested replacement 

language is incorporated herein. 

I. INTRODUCTION 

ComEd commends the Administrative Law Judge for a thoughtful and comprehensive 

Proposed Order.  The Proposed Order fully and fairly summarizes the parties’ positions 

concerning the applicability of Sections 16-122 and 16-108.6 of the Public Utilities Act (“PUA”) 

pertaining to the release of customer-specific information by electric utilities. 220 ILCS 5/16-

122; 5/16-108.6.  With one exception, the PO’s conclusions are consistent with the provisions of 

the PUA as it relates to the dissemination of customer-specific information and is supported by 

reasonable analyses based on the parties’ verified initial, reply and surreply comments.  

Accordingly, the Proposed Order should be adopted, subject to the modification discussed herein 
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relating to a Retail Electric Supplier’s (“RES”) access to customers’ interval data for non-billing 

purposes in the governmental aggregation context.  

II. EXCEPTION: THE PROPOSED ORDER ESTABLISHES AN UNREASONABLY 
LOW STANDARD FOR A RES’ ABILITY TO ACCESS CUSTOMERS’ 
INTERVAL DATA FOR NON-BILLING PURPOSES IN THE 
GOVERNMENTAL AGGREGATION CONTEXT____________________________                             

Overall, the Proposed Order properly interprets the PUA, reaches correct conclusions and 

meets the Commission’s goal of reaching the appropriate balance between protecting a 

customer’s privacy and unlocking the full benefits of the smart meter infrastructure.  The 

Proposed Order misses the mark, however, on one critical point: its conclusion that the customer 

disclosure required for opt-out governmental aggregations -- the written document mailed to 

customers’ homes to inform them that their electric supplier will be the one selected by their 

governmental entity unless they affirmatively reject, i.e., “opt out” -- also serves as a sufficient 

means for RESs to obtain customer authorization to receive interval data for non-billing 

purposes.  PO at 27.  Specifically, the Proposed Order states as follows:    

Additionally, the Commission agrees that the customer disclosure required for 
opt-out aggregations should be used to obtain customer authorization to receive 
interval data for non-billing purposes.  As stated by Staff, if an aggregation 
supplier desires to receive customer specific interval data for non-billing 
purposes, the opt-out disclosure to the customer must describe this fact and alert 
the customer that not opting out of the aggregation program will authorize the 
aggregation supplier to receive interval data for non-billing purposes as long as 
the customer remains in the aggregation program.  If the opt-out disclosure does 
not contain such an authorization, the aggregation supplier has to obtain separate 
authorization from its existing aggregation customers if it wishes to receive 
interval data for non-billing purposes.  
 

Id. 

In the paragraphs immediately preceding the passage above, the Proposed Order 

recognizes that its decision regarding interval data has “critical implications” and that “the 

granularity of customers’ individual interval usage data merits the Commission’s careful 
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consideration to ensure that the privacy of customers is protected.” PO at 26.  The Proposed 

Order initially adopts a reasonable and appropriate standard for RES access to individual interval 

data: RESs should obtain customer authorization for access to this information through initial 

signup under the contract (and the Commission should require RESs to prominently disclose 

authorization for same) or separate verifiable authorization consistent with Section 2EE of the 

Consumer Fraud and Deceptive Practices Act.1  815 ILCS 505/2EE. 

 However, the PO’s addition of the paragraph quoted above sets an unreasonably lower 

standard with respect to customers supplied under governmental aggregation programs (which 

presently serve approximately 80% of the 70% of all residential customers that have switched 

suppliers).  Specifically, the governmental aggregation “opt-out” process does not require 

affirmative action by the customer; rather it assumes consent of a customer if such customer 

neglects to actively decline consent.  That is, if the individual does not clearly decline consent, 

consent is granted.2  This process is built upon a critical legal pre-condition: “opt-out” 

aggregation cannot occur unless the voters of a municipality or county pass an enabling 

referendum “to determine whether or not the aggregation program shall operate as an opt-out 

program for residential and small commercial retail customers.” 20 ILCS 3855/1-92.  In contrast, 

if a municipality or county adopts an opt-in program -- where residents and eligible small 

businesses must actually take action to “opt in” to participate in the aggregation program -- the 

passage of an ordinance is sufficient.  Id.  The PO’s proposed adoption of the opt-out consent 

process is materially flawed because there is no evidence that customers who voted (i.e., 

                                                 
1The PO then directs the parties to come together collaboratively to devise the most efficient method for 

implementing this result in future workshops. 
2ComEd’s experience is that many customers were not aware of being opted into the municipal aggregation 

program and so it is a stretch to argue that they knowingly gave consent. As a result, many customers are far more 
likely to “provide” consent for RES access to non-billing interval data than not.  
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consented) for an opt-out governmental aggregation program also consented to an opt-out 

process for the disclosure of interval usage data.   

 Further, while the Illinois Power Agency Act specifically authorizes the opt-out process 

for switching a customer (where otherwise a Letter Of Agency would be required), (neither the 

consumer privacy provisions of the PUA nor any other applicable law contain a similar provision 

for the disclosure of individual customer interval data.  20 ILCS 3855/1-92.  Rather, the plain 

language of the PUA requires “verifiable” authorization, which should require a standard higher 

than that adopted in the Proposed Order in all contexts, including governmental aggregation, 

especially given the granularity and sensitivity of customer interval data.3  The two concepts -- 

affirmative authorization for some customers and presumed authorization for others -- simply do 

not comport.          

The opt-out consent process is not appropriate for the disclosure of interval usage data, 

which the PO acknowledges “merits the Commission’s careful consideration to ensure that the 

privacy of customers is protected.”  PO at 26.  Commercial retail websites commonly use opt-out 

consent, which use it as a way to request permission to use a consumer’s personal information 

for other purposes.  The difference between a retail web transaction and the governmental 

aggregation scenario is that in the former, the use of opt-out consent to use personal data is in the 

context of affirmative consumer action (typically, submitting an order for goods).  In contrast, in 

governmental aggregation, the customer submits nothing, and the “transaction” is deemed to 

occur.  No explicit customer authorization is given; indeed, a customer who does not read or 

does not receive this particular piece of postal mail would have no way of knowing that passive 

                                                 
3The Webster dictionary definition of “verifiable” means capable of being verified; “verify” means “to 

confirm or substantiate in law by oath; “to establish the truth, accuracy, or reality of.” Webster’s Encyclopedic 
Unabridged Dictionary, 1587 (1996).  
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consent for access to sensitive data was deemed to have been granted through his or her inaction.  

This is especially problematic in light of the sheer volume and level of granularity of customers’ 

sensitive individual interval usage data to which RESs would have access -- potentially without 

the customer’s consent. 

Staff’s proposal, which was introduced for the first time in Staff’s verified surreply 

comments, is not based upon a compelling need or good public policy.  Neither Staff nor any 

other party has presented any rationale or explanation regarding the purpose served or value 

achieved by granting such easy access to customer interval data.  Indeed, in this context RESs do 

not require this data for billing purposes, which means they are not providing a time-variant 

supply service or demand response program as part of the program.  Furthermore, the First 

Notice Order in the governmental aggregation rulemaking (ICC Docket No. 12-0456) contains 

restrictions on what a RES can do with the individual data it obtains.   Specifically, Section 

470.110(a)(2) of that proposed rule, which was seemingly added by the Commission as a 

protection, states that an aggregation supplier “shall not use the customer-specific information to 

market products other than the service the Aggregation Supplier has contracted to provide 

the  Governmental Aggregator during the term of the Aggregations Supplier’s contract with the 

Government Aggregator.”  On its face, it would seem that the Commission’s First Notice Rule 

already limits RES use of the data it may be provided under the Proposed Order, which further 

begs the question as to what purpose is served by making interval data so easily accessible to 

RESs serving aggregation programs at fixed supply prices.  However, this provision of the 

aggregation rule also could be construed to exempt the use of such data with respect to the 

marketing of electricity supply, as the “service” provided under governmental aggregation is  

electricity supply.  Thus, assuming the rule set forth in the First Notice Order and the Proposed 
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Order in this proceeding are adopted as written, a supplier with an imminently expiring contract 

could use customers’ interval data (to which no other suppliers have access) to market various 

alternative electricity supply products and/or solicit them to pre-opt out of a new municipal 

agreement with another supplier (or to opt out of their impending return to IPA/utility supply).  

In addition to being contrary to the clear intent of the PUA to protect interval data from being 

disclosed without the expressed authorization of the customer, the policy adopted in the 

Proposed Order would provide an incumbent governmental aggregation supplier with an unfair 

competitive advantage in relation to other RESs.   

Further, there is a clear unfairness to customers to allow a RES to tie a governmental 

aggregation supply service offering with a requirement to allow the release of interval usage data 

that is unnecessary to the provision of such service.  Customers should not be required to agree 

to the disclosure of their interval usage information as a condition to receiving the benefits of 

governmental aggregation.  ComEd is concerned that if the Commission adopts the opt-out 

authorization process for governmental aggregation customers,  the likely dissemination of such 

a large volume of customer data could well lead to an increase in customer calls into the 

Commission’s and utility customer care centers, an increase in customer complaints (formal and 

informal), and an increase in customer rescission requests.  Also, the very fact that governmental 

aggregation customers would have their interval usage data made accessible to a supplier that 

does not need it for billing purposes could potentially lead to customers refusing the installation 

of an AMI meter or requesting that an existing AMI meter be removed. 

Finally, ComEd requests that the Proposed Order be clear that in the event a customer has 

given express instruction to the utility not to share its data for marketing purposes for any reason, 
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the utility must continue to honor that instruction until the customer expressly directs the utility 

otherwise. 

III. SUGGESTED REPLACEMENT LANGUAGE 

ComEd recommends that the Commission amend the PO, at pages 26-27, and issue an 

Order consistent with the suggested changes below: 

“Staff asserts that RESs should obtain customer authorization for access to this 
information either through initial signup (as part of the agreed upon contract terms) or separate 
verifiable authorization consistent with Section 2EE of the Consumer Fraud Act.  If authorization 
is obtained through initial signup, Staff recommends that RESs be required to disclose 
authorization in the same prominent manner in which other crucial terms and conditions are 
required to be disclosed pursuant to Section 412.110 of the Commission’s Rules. Staff then 
proposes that RESs would certify to the utilities that they had obtained such authorization 
through the development of a new step in the DASR process. The Commission supports Staff’s 
proposal regarding the level of authorization necessary to access customers’ interval data, but 
prefers that the parties come together in an effort to reach consensus regarding the method for 
achieving this result in future workshops.  This method should address the utilities’ concern that 
they not bear the burden of interpreting the scope of consent obtained by suppliers, including 
physically receiving and reviewing written customer authorizations, or be required to demand 
proof of individual customer authorization prior to releasing interval usage data to a RES. 
Whatever method is agreed upon, it must be clear that the responsibility to obtain these customer 
authorizations rests solely with the RES, and that the RES should be required to separately and 
affirmatively acknowledge to the utility that it has proper customer authorization.  

 
Additionally, the Commission does not agrees that the customer disclosure required for 

opt-out aggregations should be used is sufficient to obtain customer authorization to receive 
interval data for non-billing purposes.  As stated by Staff,i While the opt-out process for 
switching a customer (where otherwise an LOA would be required) is specifically approved by 
law (20 ILCS 3855/1-92), neither the consumer privacy provisions of the PUA nor any other 
applicable law allow the use of opt in consent for the disclosure of individual customer interval 
data.  If an aggregation supplier desires to receive customer specific interval data for non-billing 
purposes, the opt-out disclosure to the customer must describe this fact and alert the customer 
that not opting out of the aggregation program will authorize the aggregation supplier to receive 
interval data for non-billing purposes as long as the customer remains in the aggregation 
program. If the opt-out disclosure does not contain such an authorization, the aggregation 
supplier, it must obtain separate verifiable authorization from its existing, or future, aggregation 
customers. if it wishes to receive interval data for non-billing purposes.  

 
Notwithstanding the above, in the event a customer has given express instruction to the 

utility not to share its data for marketing purposes for any reason, the utility must continue to 
honor that instruction until the customer expressly directs the utility otherwise.” 
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IV. CONCLUSION 

WHEREFORE, ComEd respectfully requests that the Proposed Order be modified as set 

forth herein. 

Dated: December 23, 2013 Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
 
 
 
By:       
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Rooney Rippie & Ratnaswamy LLP 
350 W. Hubbard Street 
Suite 600 
Chicago, Illinois 60654 
(312) 447-2800 
glenn.rippie@r3law.com 
jacqueline.vidmar@r3law.com 
kenyatta.beverly@r3law.com 

Counsel for Commonwealth Edison Company 
 


	I. INTRODUCTION
	II. EXCEPTION: THE PROPOSED ORDER ESTABLISHES AN UNREASONABLY LOW STANDARD FOR A RES’ ABILITY TO ACCESS CUSTOMERS’ INTERVAL DATA FOR NON-BILLING PURPOSES IN THE Governmental AGGREGATION CONTEXT____________________________
	III. SUGGESTED REPLACEMENT LANGUAGE
	IV. CONCLUSION

