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I. Introduction and Summary 1 

Q.  Please state your name and business address. 2 

A. My name is Qin Liu and I am employed by the Federal Policy Group of the Policy 3 

Division at the Illinois Commerce Commission (“Commission” or “ICC”). My business 4 

address is 160 North LaSalle, Chicago, Illinois, 60601. 5 

Q. Please describe your education background. 6 

A.  I earned a Bachelor of Arts in Mathematics in the People’s Republic of China, and a Ph.D 7 

in economics from Northwestern University. 8 

Q.  Have you filed testimony in prior Commission proceedings? 9 

A. Yes. I have filed testimony in numerous Commission proceedings. Examples include 10 

Docket Nos. 02-0864, 04-0469, 08-0569, 09-0268, 09-0586, 10-0379, 11-0579, 12-0116 11 

and 12-0550.   12 

Q. What is the purpose of your testimony? 13 

A. Tempo Telecom, LLC (“Tempo” or “Company”) filed a petition with the Commission on 14 

July 23, 2013 seeking designation as a wireless eligible telecommunications carrier 15 

(“ETC”) for the purpose of receiving federal universal service support and Lifeline 16 

support in particular. My testimony addresses the appropriate requirements that should be 17 

met by Tempo to be designated as an ETC in Illinois; my testimony also evaluates 18 

Tempo’s petition and presents Staff’s recommendation to the Commission concerning its 19 

request for ETC designation.1 20 

                                                           
1 I will hereafter refer to Tempo’s petition as the Petition. 
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Q. Please summarize your findings and present your recommendation concerning 21 
Tempo’s ETC application.  22 

A. In order to be designated as an ETC, Tempo has the burden of proof to demonstrate that 23 

its designation is consistent with the public interest, convenience and necessity. For an 24 

affirmative public interest finding under Section 214(e)(2), Tempo must demonstrate that 25 

it meets Illinois Section 214(e)(2) requirements outlined in Section II.C of this testimony. 26 

My assessment of Tempo’s ETC application is summarized as follows:  27 

1.  Tempo has failed to properly identify its proposed ETC service area. 28 

2. Tempo has failed to show that it is able to comply with Section 214(e)(1) of the 29 
1996 Act. 30 

3. Tempo has failed to pass the Illinois Section 54.201(h) evaluation. 31 

4.   Tempo has failed to show that its designation will produce benefits to consumers in 32 
Illinois. 33 

5. Tempo has failed to show that it is able to comply with the Commission rules. 34 

6. Tempo has failed to show that it is able to comply with its wireless E911 surcharge 35 
obligations. 36 

Each of the above findings is sufficient to support the conclusion that Tempo does not 37 

meet Illinois Section 214(e)(2) requirements and Tempo’s designation as a Lifeline-only 38 

ETC in Illinois is not consistent with the public interest, convenience and necessity. 39 

Therefore, I recommend that Commission reject Tempo’s ETC application. 40 

II. Standards and Requirements for ETC Designation 41 

 A. Federal Statutory Requirements for ETC Designation 42 

Q. Please describe the statutory framework governing the Commission’s designation of 43 
ETCs in Illinois? 44 

A. Eligible telecommunications carriers are common carriers designated as eligible to 45 

receive federal universal service support. Services designated for support by the federal 46 
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universal service fund (“supported services”) are defined in Section 54.101 of the Federal 47 

Communications Commission’s (“FCC’s”) rules as voice telephony services that:  48 

[P]rovide voice grade access to the public switched network or its 49 
functional equivalent; minutes of use for local service provided at no 50 
additional charge to end users; access to the emergency services provided 51 
by local government or other public safety organizations, such as 911 and 52 
enhanced 911, to the extent the local government in an eligible carrier’s 53 
service area has implemented 911 or enhanced 911 systems; and toll 54 
limitation services to qualifying low-income consumers as provided in 55 
subpart E of this part.  47 C.F.R. Section 54.101(a). 56 

ETCs are required by Section 54.101(b) of the FCC rules to offer supported services in 57 

order to receive federal universal service support. 58 

Section 214(e)(2) of the Federal Telecommunications Act of 1996 (“1996 Act”) 59 

authorizes state commissions to determine the fitness for ETC designation of common 60 

carriers subject to their jurisdictions.2 Sections 214(e)(1) and 214(e)(2) of the 1996 Act 61 

provide statutory requirements carriers must meet in order to be designated as ETCs and 62 

statutory requirements state commissions must follow in performing ETC designation. In 63 

particular, Sections 214(e)(1) and 214(e)(2) of the 1996 Act state: 64 

214(e) PROVISION OF UNIVERSAL SERVICE.-- 65 

(1) ELIGIBLE TELECOMMUNICATIONS CARRIERS.--A common 66 
carrier designated as an eligible telecommunications carrier under 67 
paragraph (2) or (3) shall be eligible to receive universal service support in 68 
accordance with Section 254 and shall, throughout the service area for 69 
which the designation is received-- 70 

(A) offer the services that are supported by Federal universal 71 
service support mechanisms under Section 254(c), either using its own 72 
facilities or a combination of its own facilities and resale of another 73 
carrier's services (including the services offered by another eligible 74 
telecommunications carrier); and  75 

                                                           
2 Section 214(e)(6), in contrast, authorizes the FCC to rule on ETC designation of common carriers not subject to 
state jurisdictions. 47 U.S.C. Section 214(e)(6). 
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(B) advertise the availability of such services and the charges 76 
therefor using media of general distribution. 77 

(2) DESIGNATION OF ELIGIBLE TELECOMMUNICATIONS 78 
CARRIERS.-- A State commission shall upon its own motion or upon 79 
request designate a common carrier that meets the requirements of 80 
paragraph (1) as an eligible telecommunications carrier for a service area 81 
designated by the State commission. Upon request and consistent with the 82 
public interest, convenience, and necessity, the State commission may, in 83 
the case of an area served by a rural telephone company, and shall, in the 84 
case of all other areas, designate more than one common carrier as an 85 
eligible telecommunications carrier for a service area designated by the 86 
State commission, so long as each additional requesting carrier meets the 87 
requirements of paragraph (1).  Before designating an additional eligible 88 
telecommunications carrier for an area served by a rural telephone 89 
company, the State commission shall find that the designation is in the 90 
public interest. 47 U.S.C. Section 214(e), emphasis added. 91 

These provisions make clear that meeting the requirements of Section 214(e)(1) is 92 

necessary but not sufficient for ETC designation. Before designating a carrier as an ETC 93 

in Illinois, the Commission must affirmatively find that the designation is consistent with 94 

the public interest, convenience and necessity. To be designated as an ETC in Illinois, a 95 

carrier must meet all additional requirements prescribed by the FCC for ETC designation 96 

under Section 214(e)(2) and all additional requirements the Commission deems 97 

appropriate and reasonable to ensure that the designation is consistent with the public 98 

interest, convenience and necessity.3  99 

Q. Please describe the statutory requirements that provide for how an ETC’s service 100 
area should be defined in Illinois. 101 

A. An ETC’s “service area” in Illinois is a geographic area established by the Commission, 102 

not the ETC, in which the ETC has universal service obligations and is eligible to receive 103 

                                                           
3 Highland Cellular ETC Order (FCC 04-37) at ¶21 and ETC Order (FCC 05-36) at ¶61. 
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federal universal service support.4 Section 214(e)(5) of the 1996 Act provides for how a 104 

service area should be determined for the purpose of ETC designation: 105 

214(e)(5) SERVICE AREA DEFINED.--The term ''service area'' means a 106 
geographic area established by a State commission for the purpose of 107 
determining universal service obligations and support mechanisms. In the 108 
case of an area served by a rural telephone company, ''service area'' means 109 
such company's ''study area'' unless and until the Commission and the 110 
States, after taking into account recommendations of a Federal-State Joint 111 
Board instituted under section 410(c), establish a different definition of 112 
service area for such company.  47 U.S.C Section 214(e)(5). 113 

 In an area served by a non-rural incumbent local exchange carrier (“ILEC”) (“non-rural 114 

area”), an ETC’s service area is the geographic area established by the Commission. In an 115 

area served by a rural ILEC (“rural area”), an ETC’s service area is the rural carrier’s 116 

study area unless redefined by the FCC and the Commission. A “study area” is the 117 

geographic area served by an ILEC within a state, consisting of one or more exchanges.5 118 

While redefinition is permissible under Section 214(e)(5) of the 1996 Act, the FCC has 119 

found that a redefined rural ETC service area should not be below the wire center level 120 

and thus should not contain partial wire centers of the rural carrier.6 121 

Q. Has the FCC made any determination that bears on the Commission’s application 122 
of the 1996 Act’s statutory requirements in ETC designation proceedings in Illinois? 123 

A. Yes. Section 214(e)(5) distinguishes between rural and non-rural areas. In a rural area, an 124 

ETC’s service area must conform to the study area of the rural carrier unless redefined by 125 

the FCC and the Commission (“conformance requirement”). Finding it unnecessary for 126 

                                                           
4 NTCH/Cricket Forbearance Order (FCC 11-137) at ¶4. 
5 47 C.F.R. Section 69.703(e), Study Area Data Collection Order (DA 12-1777) at fn. 1, and Partner 
Communications Cooperative/Iowa Telecom Study Area Forbearance Order (DA 06-944) at ¶5. 
6 See ETC Order (FCC 05-46) at ¶77 and Highland Cellular ETC Order (FCC 04-37) at ¶33. 
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Lifeline-only ETCs, the FCC granted forbearance for carriers seeking designation as 127 

Lifeline-only ETCs from the conformance requirement: 128 

We conclude that forbearing from the conformance requirement of section 129 
214(e)(5) of the Act and section 54.207(b) of the Commission’s rules is 130 
appropriate and in the public interest for carriers seeking designation, or 131 
already designated, as Lifeline-only ETCs. For the reasons explained 132 
below, we find that all three prongs of section 10(a) are satisfied.  As a 133 
result, if a commission designates a carrier as a limited, Lifeline-only ETC 134 
in part of a rural service area, that designation will not require redefinition 135 
of the rural telephone company’s service area. Because forbearance would 136 
apply only to designations for the purpose of becoming a limited ETC to 137 
participate in the Commission’s Lifeline program, we examine the 138 
conformance requirement in light of the statutory goal of providing low-139 
income consumers with access to telecommunications services as it relates 140 
to the Commission’s Lifeline program.7   141 

 By this forbearance, the FCC eliminated the distinction between rural and non-rural areas 142 

for the purpose of defining service area for Lifeline-only ETCs. A carrier seeking 143 

designation as a Lifeline-only ETC in part of a rural ILEC’s study area is no longer 144 

required to seek redefinition of the rural ILEC’s service area. This forbearance, however, 145 

does not apply to carriers seeking designation for the purpose of receiving federal high 146 

cost and low income universal service support.8 147 

Q. Has the FCC made other determination that bears on the Commission’s application 148 
of the 1996 Act’s statutory requirements in ETC designation proceedings in Illinois? 149 

A. Yes. Section 214(e)(1) of the 1996 Act requires ETCs to provide supported services over 150 

their own facilities, in whole or in part, throughout the designated areas. Finding that the 151 

use of their own facilities is unnecessary for Lifeline-only ETCs, the FCC granted blanket 152 

forbearance from the facilities requirement of Section 214(e)(1) for carriers seeking 153 

designation as Lifeline-only ETCs. The FCC conditioned the grant of the forbearance on 154 

                                                           
7 Virgin Mobile et al Forbearance Order (FCC 13-44) at ¶8. 
8 Id. at ¶9. 
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a carrier’s compliance with certain 911 requirements and its own (the FCC’s) approval of 155 

a forbearance related compliance plan.9  156 

Q. Is the FCC’s approval of a forbearance related compliance plan sufficient for ETC 157 
designation in Illinois? 158 

A. No. The FCC’s approval of a forbearance-related compliance plan is one of the 159 

conditions a carrier must satisfy in order to receive forbearance from the facilities 160 

requirement of Section 214(e)(1) of the 1996 Act. The facilities requirement is only one 161 

of the statutory requirements that must be met in order for the Commission to designate a 162 

carrier as an ETC under Section 214(e)(2) of the 1996 Act. Meeting the facilities 163 

requirement is necessary but not sufficient for ETC designation in Illinois. Accordingly, 164 

the FCC’s approval of a forbearance-related compliance plan is necessary but not 165 

sufficient for the Commission to designate a non-facilities-based carrier (i.e., reseller) as 166 

an ETC. 167 

Moreover, Section 214(e)(2) of the 1996 Act authorizes the Commission, not the FCC, to 168 

determine a carrier’s fitness for ETC designation in Illinois. The FCC’s approval of a 169 

forbearance-related compliance plan does not supersede the Commission’s authority over 170 

that determination. For instance, a forbearance-related compliance plan is required to 171 

contain information on a carrier’s Lifeline offering.10 Nonetheless, as the FCC has 172 

explained, its approval of a compliance plan does not signify that the FCC considers the 173 

Lifeline offering contained in the approved compliance plan adequate for ETC 174 

designation in any state under Section 214(e)(2). Notwithstanding the FCC’s approval of 175 

                                                           
9 Lifeline Reform Order (FCC 12-11) at ¶368.  
10 FCC Compliance Plan Guidelines Public Notice (DA 12-314). 
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a compliance plan containing Lifeline offering, a state commission determines the 176 

adequacy of the Lifeline offering for ETC designation in the state under Section 177 

214(e)(2): 178 

 While these compliance plans contain information on each carrier’s 179 
Lifeline offering, we leave it to the designating authority to determine 180 
whether or not the carrier’s Lifeline offerings are sufficient to serve 181 
consumers.11 182 

 183 
 Thus, the FCC’s approval of a forbearance-related compliance plan serves the stated 184 

purpose; i.e., to meet a key requirement for the blanket forbearance from the facilities 185 

requirement provided in the Lifeline Reform Order. It, however, does not supersede the 186 

Commission’s authority to determine any other aspect of a carrier’s fitness for ETC 187 

designation in Illinois under Section 214(e)(2) of the 1996 Act. 188 

B. FCC Requirements for ETC Designation 189 

Q.  Please describe additional requirements the FCC has prescribed for ETC 190 
designation. 191 

A.  Besides the statutory requirements of Section 214(e)(1) I identified earlier, the FCC has 192 

prescribed additional requirements for ETC designation. As the 1996 Act delegates to 193 

state commissions the task of determining ETC designation of carriers subject to their 194 

jurisdictions and the FCC the task of ruling on ETC designation of carriers not subject to 195 

state jurisdictions,12 the additional requirements that the FCC prescribes for ETC 196 

designation accordingly fall into two categories: requirements imposed on carriers 197 

seeking ETC designation from the FCC and requirements imposed on all carriers seeking 198 

ETC designation (whether from the FCC or state commissions).   199 

                                                           
11 Birch Communications et al Compliance Plan Approval Public Notice (DA-12-1286) at fn.7. 
12 47 U.S.C. Sections 214(e)(2) and 214(e)(6). 
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The FCC’s requirements for its Section 214(e)(6) evaluation are enumerated in Section 200 

54.202 of its rules as well as its ETC Orders. The requirements of Section 54.202 of the 201 

FCC rules and determinations the FCC makes under Section 214(e)(6) are not binding on 202 

state commissions. For example, while similarly required to make the public interest 203 

determination for ETC designation, state commissions are not subject to the public 204 

interest standards of Section 54.202(b) of the FCC rules; state commissions, instead, 205 

perform public interest evaluation pursuant to Section 54.201(c) of the FCC rules (and 206 

Section 214(e)(2) of the 1996 Act). 207 

Aside from requirements it imposes on ETC designation under Section 214(e)(6), the 208 

FCC has prescribed requirements that all ETCs must meet and that all state commissions 209 

must follow when performing ETC designation under Section 214(e)(2).13 210 

Q. What guidance has the FCC provided to state commissions with respect to the 211 
requirements it imposes on its ETC designation under Section 214(e)(6)? 212 

A. In carrying out its responsibility of performing ETC designation of carriers not subject to 213 

state jurisdictions, the FCC imposes requirements through its Section 54.202 of its rules 214 

and related ETC orders. Though not requiring it, the FCC recommended that state 215 

commissions adopt these requirements, as follows:  216 

[The FCC] encourage[s] state commissions to require all ETC applicants 217 
over which they have jurisdiction to meet the same conditions and to 218 
conduct the same public interest analysis outlined in this Report and 219 
Order. [The FCC] also encourage[s] states to impose the annual 220 
certification and reporting requirements uniformly on all ETCs they have 221 
previously designated.14 222 
 223 

                                                           
13 See, generally, Lifeline Reform Order (FCC 12-11). 
14 ETC Order (FCC 05-46) at ¶58. 
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Q. Please identify the requirements that the FCC has imposed on Lifeline-only ETC 224 
designation under Section 214(e)(6). 225 

A. The FCC requires that a carrier seeking designation as a Lifeline-only ETC under Section 226 

214(e)(6) of the 1996 Act in the application:  227 

▪  Certify that it will comply with the service requirements applicable to the support 228 
that it receives.15  229 

▪  Demonstrate its ability to remain functional in emergency situations.16  230 

▪  Demonstrate that it will satisfy applicable consumer protection and service quality 231 
standards.17  232 

▪  Demonstrate that it has the financial and technical capability to provide supported 233 
service in compliance with FCC rules.18  234 

▪  Submit information describing the terms and conditions of any voice telephony plans 235 
offered to Lifeline subscribers, including details on the number of minutes provided 236 
as part of the plan, additional charges, if any, for toll calls, and rates for each such 237 
plan.19 238 

Before designating carrier as an ETC under Section 214(e)(6), the FCC must determine 239 

that the designation is in the public interest.20  240 

Moreover, the FCC has imposed on federally-designated ETCs additional reporting 241 

requirements through Section 54.422(b) of its rules.21 These reporting requirements, 242 

which the FCC did not require but recommended that state commissions adopt, were set 243 

forth in the ETC Order and revised in the Lifeline Reform Order.22  244 

                                                           
15 47 C.F.R. Section 54.202(a)(1)(i). 
16 47 C.F.R Section 54.202(a)(2). 
17 47 C.F.R  Section 54.202(a)(3). 
18 47 C.F.R  Section 54.202(a)(4). 
19 47 C.F.R  Section 54.202(a)(5). 
20 47 C.F.R. Section 54.202(b). 
21 47 C.F.R. Section 54.422(b), ETC Order (FCC 05-46) at ¶69, and Lifeline Reform Order (FCC 12-11) at ¶389. 
22 ETC Order (FCC 05-46) at ¶¶68-72 and Lifeline Reform Order (FCC 12-11) at ¶389. 
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Q. Please identify the requirements that the FCC has imposed on all carriers seeking 245 
ETC designation. 246 

A. In the Lifeline Reform Order, the FCC imposed a financial and technical capability 247 

requirement through Section 54.201(h) and Section 54.202(a)(4) of its rules on carriers 248 

seeking designation as Lifeline-only ETCs from state commissions and the FCC, 249 

respectively.23 To further strengthen protections against waste, fraud and abuse of the 250 

federal low income program, the FCC imposes requirements through Subpart E of Part 54 251 

of its rules on federally- and state-designated ETCs for the provision of Lifeline services. 252 

Notably, among the low income support rules are the requirement of passing through the 253 

full amount of support (Section 54.403), the National Lifeline Accountability Database 254 

procedures for detection and prevention of duplicative support (Section 54.404), 255 

marketing and disclosure requirements and de-enrollment requirements (Section 54.405), 256 

subscriber eligibility determination and annual recertification requirements (Section 257 

54.410), carrier annual certification requirements (Section 54.416), and carrier annual 258 

reporting requirements (Section 54.422(a)).24  259 

Q.  Please discuss the financial and technical capability requirement that the FCC 260 
imposed on carriers seeking designation as Lifeline-only ETCs. 261 

A.  The FCC requires that carriers seeking designation as Lifeline-only ETCs meet the 262 

financial and technical capability requirement: 263 

[The FCC] amend[s] Sections 54.201 and 54.202 of [its] rules, which 264 
govern ETC designations by states and [the FCC], respectively, to require 265 
a carrier seeking designation as a Lifeline-only ETC to demonstrate that it 266 
is financially and technically capable of providing the supported Lifeline 267 
service in compliance with all of the low-income program rules.25 268 

                                                           
23 Lifeline Reform Order (FCC 12-11) at ¶387, and 47 C.F.R. Sections 54.201(h) and 54.202(a)(4). 
24 Lifeline Reform Order (FCC 12-11) and 47 C.F.R. Section 54.Subpart E. 
25 Lifeline Reform Order (FCC 12-11) at ¶387, and 47 C.F.R. Sections 54.201(h) and 54.202(a)(4). 
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 269 
State commissions are prohibited from designating carriers as Lifeline-only ETCs unless 270 

the carriers have made such a showing: 271 

A state commission shall not designate a common carrier as an eligible 272 
telecommunications carrier for purposes of receiving support only under 273 
subpart E of this part unless the carrier seeking such designation has 274 
demonstrated that it is financially and technically capable of providing the 275 
supported Lifeline service in compliance with subpart E of this part.26  276 
 277 

Accordingly, a carrier seeking designation as a Lifeline-only ETC in Illinois must 278 

demonstrate to this Commission under Section 54.201(h) of the FCC rules that it 279 

possesses the necessary financial and technical capability to provide services for which it 280 

seeks designation in compliance with rules and laws and FCC/ICC requirements.  281 

In its 2005 ETC Order, the FCC declined to adopt such a requirement for ETC 282 

designation and decided that other existing rules would be sufficient to ensure a carrier’s 283 

financial and technical capability; it, however, has since changed its position respecting 284 

Lifeline-only ETC designation: 27 285 

Given recent growth in the number of companies obtaining ETC 286 
designation, we now conclude that it is appropriate to update our rules for 287 
federally-designated ETCs and extend the requirement to all ETCs to 288 
ensure that Lifeline-only ETCs have the financial and technical ability to 289 
offer Lifeline-supported services.  Therefore, in order to ensure Lifeline-290 
only ETCs, whether designated by the Commission or the states, are 291 
financially and technically capable of providing Lifeline services, we now 292 
include an explicit requirement in section 54.202 that a common carrier 293 
seeking to be designated as a Lifeline-only ETC demonstrate its technical 294 
and financial capacity to provide the supported service.28 295 

                                                           
26 47 C.F.R. Section 54.201(h). 
27 ETC Order (FCC 05-46) at ¶¶37-39 and Lifeline Reform Order (FCC 12-11) at ¶¶387-388. Note that the FCC’s 
reasonings for why the financial and technical capability requirement was not necessary pertain to facilities-based 
carriers (see ETC Order at ¶37).  Also, at the time when the FCC altered its stance with respect to Lifeline-only ETC 
designation, Lifeline-only ETC applicants were, and have since been, primarily non-facilities-based carriers (i.e., 
resellers), in particular, wireless resellers.  
28 Lifeline Reform Order (FCC 12-11) at ¶388. 
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In requiring the showing of financial and technical capability to provide services for 296 

which an applicant seeks designation as a Lifeline-only ETC, the FCC cited the growth in 297 

the number of ETCs as well as the Indiana Commission’s point that “companies that have 298 

made a business case to serve a certain market in a state prior to receiving Lifeline 299 

subsidies may be less inclined to risk being cited for non-compliance with the 300 

program.”29 The FCC also referred to T-Mobile’s point that “Lifeline ETC applicants 301 

should be required to make showings of financial and technical capability to provide the 302 

supported services (including consideration of whether the carrier offers services in 303 

addition to Lifeline service) in order to be designated as Lifeline ETCs” to ensure that 304 

Lifeline services are provided by carriers with sufficient incentives to comply with all 305 

applicable rules.30 Thus, the financial and technical capability requirement was intended 306 

to strengthen protections against waste, fraud and abuse by designating as Lifeline-only 307 

ETCs only carriers that have made their business case and are less likely to commit 308 

waste, fraud and abuse of the federal low-income program. 309 

Q. What guidelines has the FCC provided for the Commission’s evaluation of ETC 310 
designation under Section 54.201(h) of the FCC rules? 311 

A. The FCC prescribed a framework for the Commission’s evaluation of ETC designation 312 

under Section 54.201(h) of the FCC rules: 313 

Among the relevant considerations for such a showing would be whether 314 
the applicant previously offered services to non-Lifeline consumers, how 315 
long it has been in business, whether the applicant intends to rely 316 
exclusively on USF disbursements to operate, whether the applicant 317 

                                                           
29 Lifeline Reform Order (FCC 12-11) at ¶387 and fn. 1010, and Comments of Indiana Utility Regulatory 
Commission regarding the Lifeline and Link Up NPRM (April 21, 2011)(WC Docket No. 11-42, CC Docket No. 
96-45, WC Docket No. 03-109) at 15-16.  
30 Lifeline Reform Order (FCC 12-11) at ¶388 and fn. 1013, and T-Mobile ex parte Letter (January 23, 2012) (WC 
Docket Nos. 03-109, 11-42).  
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receives or will receive revenue from other sources, and whether it has 318 
been subject to enforcement action or ETC revocation proceedings in any 319 
state. 31 320 

In establishing guidelines for determining whether a Lifeline-only ETC applicant has 321 

shown that it has the financial and technical capability to provide services for which it 322 

seeks designation, the FCC provided some indication of when state specific experience is 323 

relevant. The FCC distinguished the consideration of enforcement actions and ETC 324 

revocation proceedings from other relevant considerations; it required the consideration 325 

of enforcement actions and ETC revocation proceedings in any state, not just in the state 326 

in which the applicant seeks designation. In contrast, the FCC did not include the 327 

qualifying phrase (“in any state”) in other considerations; it did not include “in any state” 328 

in the consideration of whether the applicant previously offered services to non-Lifeline 329 

consumers or in the consideration of whether the applicant intends to generate non-USF-330 

sourced revenues. Thus, pursuant to the FCC guidelines, the Commission should consider 331 

an applicant’s experience of providing services for which it seeks designation to non-332 

Lifeline consumers in Illinois and the applicant’s ability to generate non-USF-sourced 333 

revenues in Illinois for the Commission’s Section 51.201(h) evaluation.  334 

Moreover, the FCC referred to the considerations cited above as “among” the relevant 335 

considerations, rather than the exclusive relevant considerations, for the financial and 336 

technical capability evaluation. Therefore, under the FCC guidelines the Commission 337 

may, and should, introduce additional considerations it deems appropriate and reasonable 338 

for the Commission’s Section 54.201(h) evaluation. 339 

                                                           
31 Lifeline Reform Order (FCC 12-11) at ¶388. 
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 C. Requirements for ETC Designation in Illinois 340 

Q. Tempo asserted in its Petition that the Commission is permitted under Section 341 
254(f) of the 1996 Act to impose additional requirements on designation of carriers 342 
eligible to receive Lifeline support. Please comment. 343 

A. In its Petition, Tempo asserted: “Pursuant to Section 254 of the federal Act, a state is 344 

permitted to adopt additional regulations pertaining to Lifeline, provided that they are not 345 

inconsistent with the [FCC]’s rules to preserve and advance universal services.”32 Tempo 346 

cited Section 254(f) of the 1996 Act and Texas Office of Public Utility Counsel v. FCC, 347 

183 F.3d 393, 418 (5th Cir. 1999) as support for its assertion.33 For reasons Staff will 348 

explain in detail in its brief, Tempo is correct in that the Commission has the authority to 349 

impose additional requirements on ETC designation it performs and on ETCs it 350 

designates under Section 214(e)(2); but, Tempo errs in that it attributes the Commission 351 

authority to Section 254(f) of the 1996 Act. 352 

Q.  Is Tempo correct that the Commission must designate a common carrier as an ETC 353 
if it satisfies Section 214(e)(1) of the 1996 Act? 354 

A. No. Tempo asserted in its Petition “[c]ommon carriers that provide services consistent 355 

with the requirements of Section 214(e) may be deemed ETCs.”34 In support of its 356 

assertion, Tempo claimed that “47 U.S.C. §214(e)(6) provides that wireless carriers not 357 

otherwise subject to state commission jurisdiction shall be designated as ETCs if they 358 

meets the requirements of 47 U.S.C. §214(e)(1) consistent with applicable federal and 359 

state law.”35 Aside from the fact that ETC designation in Illinois is performed under 360 

Section 214(e)(2), not Section 214(e)(6), of the 1996 Act, this assertion is erroneous. The 361 

                                                           
32 Petition at 21. 
33 Petition at fn. 60. 
34 Petition at 6. 
35 Petition at fn. 14. 
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1996 Act sets forth minimum eligibility requirements. Section 214(e)(1) requirements are 362 

mandatory and must be met before carriers may be designated as ETCs. Meeting these 363 

requirements, however, is not sufficient for ETC designation under Section 214(e)(2) or 364 

Section 214(e)(6). As the FCC has explained: 365 

Under section 214 of the [1996] Act, the [FCC] and state commissions 366 
must determine that an ETC designation is consistent with the public 367 
interest, convenience and necessity.36  368 

The [1996] Act sets forth minimum eligibility requirements, but does not 369 
prohibit the [FCC] from considering additional factors in determining 370 
whether the designation of an ETC is in the public interest. Thus, the 371 
[FCC] reasonably determined at the time that the provision of supported 372 
services [i.e., meeting the requirements of Section 214(e)(1)] by itself does 373 
not always demonstrate that an ETC designation is in the public interest.37   374 

Under Section 214(e) of the 1996 Act, the FCC and state commissions designate common 375 

carriers that meet Section 214(e)(1), upon request and consistent with the public interest, 376 

convenience, and necessity.38 In contrast to Tempo’s assertion, the 1996 Act does not 377 

require state commissions (or the FCC) to designate as an ETC each and every requesting 378 

common carrier that meets Section 214(e)(1). Before designating a carrier as an ETC in 379 

Illinois, the Commission must find that the designation is consistent with the public 380 

interest, convenience and necessity. In order to receive designation in Illinois, a carrier 381 

must meet additional requirements the FCC imposes on ETC designation under Section 382 

214(e)(2) and additional requirements the Commission deems appropriate and reasonable 383 

for ETC designation in Illinois as well as the statutory requirements of Section 214(e)(1). 384 

Q. Does an ETC applicant have the burden of proof to demonstrate that its designation 385 
in Illinois is consistent with the public interest, convenience and necessity? 386 

                                                           
36 ETC Order (FCC 05-46) at ¶40. 
37 Virginia Cellular and Highland Cellular Reconsideration Order (FCC 12-141) at ¶11. 
38 47 U.S.C. Section 214(e)(2) and ETC Order (FCC 05-46) at ¶43.  
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A. Yes. Under Section 54.201(c) of the FCC rule and Section 214(e)(2) of the 1996 Act, 387 

before designating a carrier as an ETC the Commission must find that the designation is 388 

consistent with the public interest, convenience and necessity.39 The public interest 389 

determination of a carrier’s ETC designation should be based upon circumstances and 390 

facts presented by and specific to the carrier in its proposed ETC service area. The FCC 391 

has addressed an applicant’s burden of proof in its 2005 ETC Order: “[i]n determining 392 

whether an ETC has satisfied these criteria [i.e., the factors weighed in analyzing the 393 

public interest ramifications], the Commission [FCC] places the burden of proof upon the 394 

ETC applicant.”40 It is reasonable and appropriate for the Commission to do likewise in 395 

Illinois, putting the burden on the applicant to present a fact-based analysis to show that 396 

its designation is consistent with the public interest, convenience and necessity. The 397 

Commission should reject its ETC application if it fails to meet that burden.  398 

Q. Should the Commission apply the same standards in evaluating Tempo’s ETC 399 
designation under Section 214(e)(2) as the Commission has in the past? 400 

A. No. The FCC’s requirements for ETC designation have been evolving over time through 401 

ETC designation proceedings and rulemaking.41 The FCC requirements the Commission 402 

must and should apply to ETC designation in Illinois have accordingly evolved over time.  403 

For example, the FCC recently amended its rules to require the Commission to perform 404 

                                                           
39 I note that Tempo began the public interest section (Section VI) of its Petition by stating that “Section 54.202(b) 
of the FCC’s rules requires the FCC make a public interest finding prior to making an ETC designation” (Petition at 
20) but it made no mention of Section 54.201(c) of the FCC rules in Section VI of its Petition. However, the public 
interest determination of its ETC designation in Illinois is not performed by the FCC or under Section 54.202(b); it 
is performed by the Commission under Section 54.201(c) of the FCC rule and Section 214(e)(2) of the 1996 Act. 
40 ETC Order (FCC 05-46) at ¶44. 
41 See, for example, Cello Partnership ETC Order (DA 00-2895), Virgin Mobile ETC Order (FCC 03-338), 
Highland Cellular ETC Order (FCC 04-37), ETC Order (FCC 05-46), TracFone Forbearance Order (FCC 05-165), 
USF/ICC Transformation Order (FCC 11-161), Lifeline Reform Order (FCC 12-11), and Virginia Cellular/Highland 
Cellular Order on Reconsideration (FCC 12-141) at ¶10. 
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Section 54.201(h) evaluation, evaluation of a Lifeline-only ETC applicant’s financial and 405 

technical capabilities, for ETC designation in Illinois. Accordingly, the Commission must 406 

perform ETC designation using different standards than it has in the past. 407 

Moreover, over time the FCC and state commissions (including this Commission) have 408 

increasingly become aware of the potential for waste, fraud and abuse in the federal low-409 

income program.42 Experience has also shown that verifying ongoing compliance by 410 

ETCs can be difficult. Thus, to strengthen protections against waste, fraud and abuse, it is 411 

imperative for the Commission to subject an ETC applicant to a rigorous upfront vetting 412 

process to ensure that the applicant has the ability to provide services for which it seeks 413 

designation in compliance with rules, laws and FCC/ICC requirements before granting 414 

the designation. The Commission should not, when faced with the potential for waste, 415 

fraud and abuse, decline to examine any aspect of an ETC application or decline to 416 

impose any requirement on an applicant as a condition of eligibility because it did not do 417 

so in the past. Consistent with Section 214(e)(2) of the 1996 Act and the Lifeline Reform 418 

Order, the Commission can and should impose increasingly stringent standards upon new 419 

ETC applicants, if additional information becomes available and apparent and argues for 420 

more stringent standards to protect the public interest.43 421 

Furthermore, the Commission’s evaluation of ETC designation under Section 214(e)(2) 422 

should be a case-by-case determination, based upon circumstances and facts presented by 423 

                                                           
42 See, for example, Julian Hattem, “FCC warns companies not to skip income check for 'Obama phones,'” the Hill, 
http://thehill.com/blogs/regwatch/technology/309573-fcc-warns-telecoms-companies-about-obama-phones (last 
viewed July 10, 2013), and Lifeline Clarification Order (DA 13-1441) at fn.2. See also, MTI Investigation 
Proceeding (ICC Docket No. 12-0021), Staff Report and Initiating Order. 
43 47 U.S. C. Section 214(e)(2) and ETC Order (FCC 05-46) at ¶ 61. 
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and specific to the carrier seeking designation, which can change with each additional 424 

ETC application. For example, the Commission’s Section 214(e)(2) assessment should 425 

include a consideration of benefits an ETC designation will produce for consumers in 426 

Illinois. The extent of such benefits resulting from an ETC designation can vary widely 427 

from nonexistent to significant, depending on the number and capability of carriers 428 

already designated and the capability of the carrier seeking designation. All else equal, 429 

the benefits to consumers resulting from an ETC designation are generally greater in 430 

areas where there are few carriers already designated than where there are numerous 431 

carriers already designated. Thus, the Commission should perform its Section 214(e)(2) 432 

assessment of an ETC application based upon circumstances and facts presented by and 433 

specific to the carrier seeking designation, which can change with each additional ETC 434 

application. 435 

Therefore, similar to the FCC’s standards for ETC designation under Section 214(e)(6), 436 

the Commission’s requirements for ETC designation in Illinois under Section 214(e)(2) 437 

should also evolve over time and be tailored to individual cases. 438 

Q. Does this imply that there should be no uniformity in the evaluations of ETC 439 
designation in Illinois? 440 

A. No. While the Commission should evaluate each ETC application based upon 441 

circumstances and facts presented by and specific to the carrier seeking designation, the 442 

Commission should strive for uniformity in assessments where such uniformity does not 443 

subvert statutory ETC designation requirements. Below I recommend evaluation criteria 444 

for ETC designation in Illinois that are, in my opinion, consistent with statutory and FCC 445 

ETC designation requirements. 446 
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Q.  Please state the requirements for ETC designation in Illinois. 447 

A. Pursuant to Section 54.201(c) of the FCC rules and Section 214(e)(2) of the 1996 Act, 448 

before designating a carrier as an ETC, the Commission must find that its designation is 449 

consistent with the public interest, convenience and necessity.44 The 1996 Act does not 450 

define the term “public interest, convenience and necessity.”45 Nor has the FCC 451 

prescribed specific criteria to be applied to state commissions’ Section 214(e)(2) 452 

evaluations. Under Section 214(e)(2) of the 1996 Act, however, the Commission has the 453 

discretion to, and should, determine specific factors to be considered for the 454 

Commission’s Section 214(e)(2) evaluation of ETC designation in Illinois: 455 

[The FCC] believe[s] that Section 214(e)(2) demonstrates Congress’s 456 
intent that state commissions evaluate local factual situations in ETC cases 457 
and exercise discretion in reaching their conclusions regarding the public 458 
interest, convenience and necessity, as long as such determinations are 459 
consistent with federal and other state law.46 460 

In determining whether an applicant satisfies Section 214(e)(2) of the 1996 Act, the 461 

Commission should consider, at minimum, the following factors (collectively “Illinois 462 

Section 214(e)(2) requirements” or “Section 214(e)(2) requirements”):  463 

 1. Whether the applicant meets the statutory requirements of Sections 214(e)(1) and 464 
214(e)(5).  465 

 2. Whether the applicant meets FCC requirements imposed on ETC designation under 466 
Section 214(e)(6) that the FCC did not require state commissions to follow.  467 

 3. Whether the applicant meets FCC requirements imposed on ETC designation under 468 
Section 214(e)(2), and in particular, the financial and technical capability 469 
requirement of Section 54.201(h). 470 

                                                           
44 47 U.S.C. Section 214(e)(2) and 47 C.F.R Section 54.201(c). See also, Virginia Cellular/Highland Cellular 
Reconsideration Order (FCC 12-141) at ¶11 and ETC Order (FCC 05-46) at ¶40. 
45 Virginia Cellular/Highland Cellular Reconsideration Order (FCC 12-141) at ¶11 and ETC Order (FCC 05-46) at 
¶40. 
46 ETC Order (FCC 05-46) at ¶61. See also Virginia Cellular/Highland Cellular Reconsideration Order (FCC 12-
141) at ¶11 and Texas Office of Public Utility Counsel v. FCC,183 F.3d 393 (5th Cir. 1999). 
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 4. Whether the applicant’s designation will produce concrete (incremental) benefits to 471 
consumers in Illinois. 472 

 5. Whether the applicant has the ability to comply with rules, laws and FCC/ICC 473 
requirements. 474 

 In order to show that it satisfies Section 214(e)(2) of the 1996 Act and its designation is 475 

consistent with the public interest, convenience and necessity, an ETC applicant in 476 

Illinois has the burden of proof to demonstrate that it satisfies each and every Section 477 

214(e)(2) requirement outlined herein. And, to ensure that the designation is and remains 478 

consistent with the public interest, convenience and necessity, as a condition for 479 

designation, a carrier should be required to meet the reporting requirements outlined in 480 

Section II.C.6. 481 

 1. Statutory Requirements of Sections 214(e)(1) and 214(e)(5) 482 

Q. Should an ETC applicant identify the geographic area in which it seeks designation? 483 

A. Yes. Section 214(e)(1) of the 1996 Act provides that an ETC: 484 

 [S]hall, throughout the service area for which designation is received – 485 

 (A) offer the services that are supported by Federal universal 486 
service support mechanisms under section 254(c), either using its own 487 
facilities or a combination of its own facilities and resale of another 488 
carrier's services (including the services offered by another eligible 489 
telecommunications carrier); and 490 

 (B) advertise the availability of such services and the charges 491 
therefor using media of general distribution. 492 
 493 

In order to offer and advertise supported services throughout the designated area, a carrier 494 

must be able to identify the area and have the ability to provide supported services 495 

throughout the area. An ETC’s service area is a geographic area in which the ETC has 496 

universal service obligations and is eligible to receive universal service support. While a 497 
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carrier typically requests designation in a specific geographic area in Illinois, it is the 498 

Commission - not the carrier - that defines the ETC’s service area in Illinois.47 In order 499 

for the Commission to assess its fitness for ETC designation, an ETC applicant should 500 

identify the geographic area in which it seeks designation and show that it has the ability 501 

to provide services for which it seeks designation throughout the identified area. 502 

Q. How should the Commission define an ETC’s service area? 503 

A. Section 214(e)(5) of the 1996 Act provides for how an ETC’s service area should be 504 

determined for the purpose of ETC designation: 505 

214(e)(5) SERVICE AREA DEFINED.--The term ''service area'' means a 506 
geographic area established by a State commission for the purpose of 507 
determining universal service obligations and support mechanisms. In the 508 
case of an area served by a rural telephone company, ''service area'' means 509 
such company's ''study area'' unless and until the Commission and the 510 
States, after taking into account recommendations of a Federal-State Joint 511 
Board instituted under section 410(c), establish a different definition of 512 
service area for such company.   513 

In a non-rural area, an ETC’s service area is the geographic area established by the 514 

Commission. In Docket No. 97-0507, the Commission determined that the minimum 515 

geographic area Ameritech Illinois must serve to receive designation is a rate exchange 516 

area (also known as exchange and rate center).48 In accordance with this determination, 517 

Ameritech Illinois’ ETC service area is defined by exchanges and exchanges form the 518 

building blocks of Ameritech Illinois’ ETC service area. The Commission should do so 519 

again in this proceeding, finding that the minimum geographic area Tempo must serve to 520 

receive designation in a non-rural area is an exchange and that exchanges should form the 521 

building blocks of Tempo’s ETC service area in a non-rural area in Illinois. 522 

                                                           
47 NTCH/Cricket Forbearance Order (FCC11-137) at ¶4. 
48 Ameritech ETC Order (ICC Docket No. 97-0507). 
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In a rural area, an ETC’s service area is the rural carrier’s study area. A carrier seeking 523 

designation in portion of a rural carrier’s study area must seek redefinition under the 524 

process set forth under the 1996 Act and the FCC rules.49 However, as noted earlier, the 525 

FCC has issued a blanket forbearance from the conformance requirement of Section 526 

214(e)(5) for carriers seeking designation as Lifeline-only ETCs, thus eliminating the 527 

rural vs. non-rural distinction for the purpose of defining a Lifeline-only ETC’s service 528 

area. Hence, the Commission should similarly find that the minimum geographic area 529 

Tempo must serve to receive designation in a rural area is an exchange and that 530 

exchanges form the building blocks of Tempo’s ETC service area in a rural area. In brief, 531 

the Commission should define Tempo’s ETC service area in Illinois in terms of 532 

exchanges, regardless of whether the area in which it seeks designation is rural or non-533 

rural.  534 

Exchanges constitute a telecommunications industry standard geographic unit and are 535 

used for assigning telephone numbering to carriers (wireline and wireless). Exchanges 536 

also form the building blocks of an incumbent LEC’s study area. Whether or not an 537 

exchange is included in a carrier’s proposed ETC service area can be used to determine 538 

whether a carrier seeks designation in part or in whole in a rural carrier’s study area. 539 

Identifying the geographic area in which a carrier seeks designation in terms of 540 

                                                           
49 47 U.S.C. Section 214(e)(5) and 47 C.F.R. Section 54.207. Note, however, while redefinition is permissible under 
Section 214(e)(5), the FCC has found that redefined rural ETC service area should not be below the wire center 
level (i.e., not containing partial wire centers). See ETC Order (FCC 05-46) at ¶77 and Highland Cellular ETC 
Order (FCC 04-37) at ¶33. Also note that, in past wireless ETC designation proceedings in which the Commission 
redefined the service area of a rural ILEC, the Commission has utilized exchange as the minimum geographic area 
the wireless carrier must serve to receive designation. See Cellular Properties ETC Order (Docket No. 07-0154) (in 
which the Commission excluded the Wabash exchanges of Cisne and Mt. Erie - not portions of these exchanges - 
from the redefined service area due to Cellular Properties’ inability to meet the statutory obligations of Section 
214(c)(1) throughout these two exchanges). 
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exchanges will allow the Commission to assess whether the proposed ETC service area 541 

conforms to Section 214(e)(5) of the 1996 Act. It is also consistent with the FCC 542 

requirements for defining an ETC’s service area.50 543 

Therefore, in order to be designated as an ETC in Illinois, Tempo should provide an 544 

exchange-based identification of its proposed ETC service area, which entails a 2-column 545 

table that first identifies the list of exchanges in which it seeks designation and then 546 

provides the ILECs associated with the identified exchanges; Tempo should also provide 547 

evidence that it is able to offer supported services throughout each identified exchange. 548 

Q. Is Tempo required to provide supported services throughout its ETC service area 549 
using its own facilities? 550 

A. No. Section 214(e)(1) of the 1996 Act requires ETCs to provide supported services 551 

throughout the designated areas over their own facilities. But, finding the use of their own 552 

facilities unnecessary for Lifeline-only ETCs, the FCC granted blanket forbearance from 553 

the facilities requirement of Section 214(e)(1) for Lifeline-only ETCs, conditioned on the 554 

carrier’s compliance with certain 911 requirements and the FCC’s approval of a 555 

forbearance-related compliance plan.51 As I understand it, Tempo seeks designation as a 556 

Lifeline-only ETC and has obtained the FCC’s approval of a forbearance-related 557 

compliance plan.52 Thus, it need not provide supported services using its own facilities in 558 

order to be designated as an ETC. Nonetheless, Tempo remains obligated to provide 559 

supported services throughout its ETC service area.   560 

                                                           
50 ETC Order (FCC 05-46) at ¶77 and Highland Cellular ETC Order (FCC 04-37) at ¶33. 
51 Lifeline Reform Order (FCC 12-11) at ¶368. 
52 Birch et al Compliance Plan Approval Public Notice (DA 12-1286), Exhibit 2 to Petition, and Petition at 3. 
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Q. How should Tempo show that it is able to offer supported services throughout its 561 
proposed ETC service area? 562 

A. Tempo is a non-facilities-based wireless carrier and provides wireless services on a resale 563 

basis.53 Its ability to provide wireless services to all portions of an exchange is limited by 564 

its underlying carrier’s wireless network. To show that it is able to provide supported 565 

services throughout its proposed ETC service area, Tempo should supply evidence that 566 

its underlying carrier’s wireless network reaches all portions of each exchange in its 567 

proposed ETC service area. 568 

 To the extent that its underlying carrier’s wireless network does not reach all portions in 569 

an exchange, Tempo should identify such exchange or exchanges, and for each, identify 570 

what portion (and fraction of households) that it will serve through its underlying 571 

carrier’s wireless network and which portion (and fraction of households) that it will 572 

serve through other means, if any. 573 

 To the extent Tempo cannot provide supported services to all portions of an exchange 574 

through its underlying carrier’s wireless network, it should identify how it will provide 575 

supported services to the portions not served through its underlying carrier’s wireless 576 

network. 577 

 To the extent Tempo cannot show that it has the ability to provide supported services 578 

throughout an exchange (and, thus, throughout its proposed ETC service area) by any 579 

reasonable means, it should remove the exchange from its proposed ETC service area. 580 

                                                           
53 Petition at 2. 
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 2. FCC Requirements for Section 214(e)(6) ETC Designation 581 

Q. What requirements has the FCC imposed on ETC designation under Section 582 
214(e)(6) of the 1996 Act that it did not require state commissions to follow? 583 

A. In carrying out its responsibility of performing ETC designation of carriers not subject to 584 

state jurisdictions, the FCC imposes eligibility requirements through Section 54.202 of its 585 

rules and related orders, which I have identified earlier. It also imposes on federally-586 

designated ETCs additional reporting requirements through Section 54.422(b) of its 587 

rules.54 Though recommending it, the FCC did not require state commissions to follow 588 

these ETC rules, with exceptions of those in Sections 54.202(a)(4) and 54.202(b), which 589 

the FCC similarly imposed on ETC designation under Section 214(e)(2) through Sections 590 

54.201(h) and 54.201(c) of its rules, respectively. Nevertheless, the Commission has 591 

found that the FCC’s requirements prescribed for ETC designation under Section 592 

214(e)(6) provide appropriate minimum guidelines for the Commission’s evaluation of 593 

ETC designation under Section 214(e)(2).55 Thus, the Commission should impose them 594 

here and require Tempo to show that it meets all eligibility requirements the FCC has 595 

imposed on ETC designation under Section 214(e)(6) that it did not impose on ETC 596 

designation under Section 214(e)(2), and that it has the ability to comply with all FCC 597 

requirements, including but not limited to reporting requirements, imposed on federally-598 

designated ETCs. 599 

 3. FCC Requirements for Section 214(e)(2) ETC Designation 600 

Q.  Please identify requirements the FCC has imposed on ETC designation in Illinois. 601 

                                                           
54 47 C.F.R. Section 54.422(b), ETC Order (FCC 05-46) at ¶69 and Lifeline Reform Order (FCC 12-11) at ¶389. 
55 Cellular Properties ETC Order (Docket No. 07-0154) at 10 and IVC ETC Order (Docket Nos. 04-0454/04-
0455/04-0456 (cons.)) at 14. 
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A.  To further strengthen protections against waste, fraud and abuse of the federal low 602 

income program, the FCC introduced, in its Lifeline Reform Order, the financial and 603 

technical capability requirement of Section 54.201(h) for Lifeline-only ETC designation 604 

under Section 214(e)(2). The FCC also imposes, through Subpart E of Part 54 of its rules, 605 

requirements that all ETCs must comply with for the provision of Lifeline services. In 606 

order to be designated as a Lifeline-only ETC in Illinois, an applicant must show that it 607 

satisfies all eligibility requirements imposed by the FCC on ETC designation under 608 

Section 214(e)(2), and in particular, the financial and technical capability requirement of 609 

Section 54.201(h), and that it has the ability to comply with all FCC rules, including 610 

(without limitation) reporting rules, of Subpart E of Part 54 of the FCC rules. For 611 

instance, the applicant must show that its Lifeline service rate represents a dollar-for-612 

dollar reduction from its corresponding non-Lifeline rate of the service plan and that it 613 

represents a pass-through of the full amount of Lifeline support to the qualifying low-614 

income consumers.   615 

Q. Has Staff previously taken the position that an applicant should demonstrate its 616 
financial and technical capability in order to be designated as a Lifeline-only ETC in 617 
Illinois? 618 

A. Yes. Before the FCC’s adoption of the financial and technical capability requirement of 619 

Section 54.201(h), Staff has recommended a minimum of 6-month service record in 620 

Illinois as a prerequisite to be considered for ETC designation.56 Staff’s 6-month Illinois 621 

service record requirement is within and consistent with the FCC guidelines for the 622 

Commission’s Section 54.201(h) evaluations. It is also intended to achieve the same 623 

                                                           
56 Staff Ex. 1.0, Safari ETC Designation Proceeding (Docket No. 11-0440), at 11-19, and Staff Ex. 1.0, Assist 
Wireless ETC Designation Proceeding (Docket No. 11-0488), at 11-19. 
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objective, which is to designate as Lifeline-only ETCs only those requesting carriers that 624 

have made their business case and proven they are capable of competing for end user 625 

customers in Illinois without access to subsidies. 626 

Q. Please describe the guidelines the FCC has provided for the Commission’s Section 627 
54.201(h) evaluation in Illinois. 628 

A. The FCC prescribed general guidelines for the Commission’s evaluation of ETC 629 

designation in Illinois under Section 54.201(h): 630 

Among the relevant considerations for such a showing would be whether 631 
the applicant previously offered services to non-Lifeline consumers, how 632 
long it has been in business, whether the applicant intends to rely 633 
exclusively on USF disbursements to operate, whether the applicant 634 
receives or will receive revenue from other sources, and whether it has 635 
been subject to enforcement action or ETC revocation proceedings in any 636 
state. 57 637 

As discussed in Section II.B, based upon these guidelines, to evaluate an ETC applicant’s 638 

financial and technical capability to provide services for which it seeks designation under 639 

Section 54.201(h), the Commission should: 640 

▪  Consider enforcement actions and ETC revocation proceedings against the applicant 641 
in any state. 642 

▪  Consider the applicant’s experience of providing services for which it seeks 643 
designation to non-Lifeline end user customers in Illinois.58 644 

 ▪  Consider how long the applicant has been in business in Illinois. 645 

▪  Consider the applicant’s ability to produce non-USF-sourced revenues in Illinois. 646 

▪  Introduce additional considerations and/or specific standards the Commission deems 647 

                                                           
57 Lifeline Reform Order (FCC 12-11) at ¶388. 
58 Unless specified otherwise, the term “customer” in this testimony has the same meaning as the tem  “consumer,” 
referring to end user customer; the term “non-Lifeline customer” has the same meaning as the term “non-Lifeline 
end user customer,” both referring to an end user customer of telecommunications services that are not offered at 
Lifeline-discounted rates; the term “Lifeline customer” has the same meaning as the term “Lifeline end user 
customer,” both referring to an end user customer of telecommunications services offered at Lifeline-discounted 
rates. 
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appropriate and reasonable, consistent with the FCC guidelines. 648 

Clearly, providing services to non-Lifeline customers would produce non-USF-sourced 649 

revenues. A wireless carrier that has established, based upon its wireless track record in 650 

Illinois, that it is capable of competing for wireless customers in Illinois without access to 651 

subsidies would be expected to continue to provide wireless services to non-Lifeline 652 

customers, thereby continuing to produce non-USF-sourced revenues in Illinois, after 653 

gaining access to subsidies. Therefore, in evaluating a wireless carrier’s ETC application 654 

under Section 54.201(h), the Commission should examine the wireless carrier’s track 655 

record of providing wireless services to non-Lifeline end user customers in Illinois and 656 

determine, based upon such record, whether it has proven that it is capable of competing 657 

for wireless end user customers in Illinois without access to subsidies.  658 

Q. Does this mean that the Commission should automatically dismiss a wireless 659 
carrier’s experience of providing wireless services to end user customers in other 660 
states when evaluating the carrier’s ETC application under Section 54.201(h)? 661 

 A. No. But, the Commission’s evaluation of a wireless carrier’s ETC application under 662 

Section 54.201(h) should be primarily, if not exclusively, based upon the carrier’s track 663 

record of providing wireless services to end user customers in Illinois. Pursuant to the 664 

FCC guidelines, the Commission should consider a wireless ETC applicant’s track record 665 

of providing wireless services to (non-Lifeline) end user customers in Illinois (i.e., not “in 666 

any state”) in evaluating its ETC application under Section 54.201(h). For it to have a 667 

wireless track record in Illinois, the applicant must have provided wireless services to end 668 

user customers in Illinois. Thus, for a wireless applicant to pass the Commission’s 669 

evaluation under Section 54.201(h), it should be necessary, though not sufficient, for the 670 

applicant to have provided wireless services to (non-Lifeline) customers in Illinois.   671 
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Clearly, the most direct evidence that a wireless Lifeline-only ETC applicant has the 672 

financial and technical capability in Illinois is a showing that it has successfully 673 

competed for wireless end user customers in Illinois without access to subsidies and has 674 

not been subject to any enforcement actions or revocation proceedings in any state. But, I 675 

do not recommend the Commission automatically disqualify, under Section 54.201(h) of 676 

the FCC rules, each and every wireless applicant whose track record of providing 677 

supported services in Illinois does not unequivocally establish that it has the ability to 678 

compete for wireless consumers in Illinois without access to subsidies. In cases in which 679 

a wireless carrier has failed by a narrow margin to prove that it has ability to successfully 680 

compete for wireless end user customers in Illinois without access to subsidies solely 681 

based upon its track record in Illinois, the Commission should supplement the wireless 682 

carrier’s marginally inadequate track record in Illinois by considering its comparable 683 

track records in other states. A wireless applicant’s comparable track records in other 684 

states (i.e., comparable to its wireless track record in Illinois the FCC guidelines suggest 685 

that the Commission consider for the Commission’s Section 54.201(h) evaluation) are the 686 

wireless carrier’s track records of providing wireless services to end user customers in 687 

other states prior to wireless ETC designation in the other states. 688 

Market structure, demographics and rules and laws vary across states. There is no 689 

guarantee that a carrier is able to replicate in Illinois experiences in other states. A 690 

wireless carrier’s comparable track records in other states, if any, are at best indirect 691 

indicators of its ability to compete for wireless consumers in Illinois without access to 692 

subsidies. In addition, its wireless operations in other states are not subject to rules and 693 



  
Docket 13-0448 

ICC Staff Ex. 1.0 
 

31 
 

laws in Illinois. Staff has very limited, if any, means to verify the accuracy or validity of 694 

such non-Illinois wireless track records. This further limits the usefulness of a wireless 695 

carrier’s comparable track records in other states in the Commission’s ETC designation 696 

proceedings. Also, the objective of the Commission’s 54.201(h) evaluation is to assess 697 

whether a wireless Lifeline-only ETC applicant has made its business case in Illinois and 698 

proven it is and will remain capable of competing for wireless end user customers in 699 

Illinois without access to subsidies. Accordingly, the Commission’s evaluation of a 700 

wireless carrier’s ETC application under Section 54.201(h) should be primarily, if not 701 

exclusively, based upon its track record of providing wireless services to end user 702 

customers in Illinois. Its comparable track records in other states should be used as 703 

supplemental evidence only when its wireless track record in Illinois has failed by a 704 

narrow margin to establish that it is able to compete for wireless end user customers in 705 

Illinois without access to subsidies. 706 

Q. Please describe the specific factors the Commission should consider in evaluating a 707 
wireless carrier’s ETC application under Section 54.201(h). 708 

A. As noted earlier, the FCC provided guidelines, but not specific standards, for the 709 

Commission’s Section 54.201(h) evaluation. For example, while suggesting that the 710 

Commission consider an applicant’s track record of providing services to non-Lifeline 711 

consumers, the FCC did not specify how much “non-Lifeline consumer” experience is 712 

adequate to pass the “non-Lifeline consumer experience” consideration. It is incumbent 713 

upon the Commission to determine, consistent with the FCC guidelines, specific factors 714 

to consider for the Commission’s evaluation of an ETC application under Section 715 

54.201(h) of the FCC rules. 716 
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It should be kept in mind that the financial and technical capability requirement of 717 

Section 54.201(h) was intended to strengthen protections against waste, fraud and abuse 718 

by designating as ETCs only those requesting carriers that have successfully competed 719 

for non-Lifeline customers and are thus less likely to commit waste, fraud and abuse of 720 

that program. Consistent with the FCC guidelines, the Commission’s evaluation of a 721 

wireless ETC application under Section 54.201(h) should determine whether the wireless 722 

applicant, not its affiliate or parent company, has made its business case and proven it is 723 

capable of competing for wireless customers in Illinois without access to subsidies. 724 

Therefore, in assessing whether a wireless ETC applicant satisfies Section 54.201(h) in 725 

Illinois, the Commission should consider, at minimum, the following factors (collectively 726 

“Illinois Section 54.201(h) requirements” or “Section 54.201(h) requirements”). 727 

First and foremost, the Commission should consider the wireless applicant’s track record 728 

of providing wireless services to end user customers in Illinois starting at least 6 months 729 

prior to the submission of its ETC petition. This necessarily requires the applicant to have 730 

provided wireless services to (non-Lifeline) end user customers in Illinois for at least 6 731 

months prior to the submission of its ETC petition. 732 

Second, if the applicant’s wireless track record in Illinois (starting at least 6 months prior 733 

to the submission of its ETC petition) is marginally inadequate, the Commission should 734 

consider its wireless track records in other states starting at least 6 months prior to ETC 735 

designation in other states. In such a case, the Commission should particularly consider 736 

whether the applicant has had robust track records of providing wireless services to end 737 

user customers for at least 6 months prior to wireless ETC designation in other states and 738 
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whether it has maintained a post-designation wireless non-Lifeline ratio of 20% or above 739 

in each month in other states.59  740 

Third, as a condition for designation, the Commission should require the wireless 741 

applicant to maintain a post-designation wireless non-Lifeline ratio of 20% (or above) on 742 

an ongoing basis in Illinois.60 If it fails to meet the non-Lifeline threshold for 3 743 

consecutive months in Illinois, its wireless ETC status should be automatically partially 744 

suspended, pending a Commission review. As a condition for designation, the 745 

Commission should also require the applicant to submit wireless end user customer 746 

reports outlined in Section II.C.6. 747 

Fourth, the Commission should consider the applicant’s financial statements for at least 748 

one fiscal year prior to the submission of its ETC petition. If the revenue information 749 

reflects consolidated revenues (i.e., consolidated with its affiliates or/and with its 750 

operations in other states), the Commission should require the applicant to provide 751 

Illinois-specific revenue and related information and evaluate, based upon such 752 

information, the performance of its wireless operation in Illinois.   753 

Fifth, the Commission should require the applicant to state in the ETC petition whether it 754 

has been subject to any enforcement action or ETC revocation proceeding in any state. If 755 

it has been subject to such action, it must produce documentation associated with the 756 

enforcement action and/or revocation proceeding, and show that it has remedied any 757 

compliance failings and has operated in a compliant manner for at least 6 months prior to 758 

                                                           
59 The term “wireless non-Lifeline ratio” refers to wireless non-Lifeline end user customer ratio, calculated as the 
number of wireless non-Lifeline end user customers divided by the total number of wireless end user customer. 
60 Id. 
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the submission of its ETC petition. 759 

Sixth, the Commission should examine the applicant’s compliance record in Illinois  760 

starting at least 6 months prior to the submission of its ETC petition and assess, based 761 

upon such record, its ability to comply with rules, laws and FCC/ICC requirements in 762 

general and its ability to meet its wireless E911 surcharge obligations in particular. As a 763 

condition for designation, the Commission should require the applicant to submit wireless 764 

E911 surcharge reports outlined in Section II.C.6.  765 

 In sum, for an affirmative finding under Section 54.201(h) in Illinois, a wireless ETC 766 

applicant must, at minimum, meet all Section 54.201(h) requirements outlined herein. 767 

Conversely, it should be deemed to have failed the evaluation of its ETC application 768 

under Section 54.201(h) if it fails any Section 54.201(h) requirement outlined herein. 769 

Consistent with the FCC guidelines, these criteria will provide some assurance that the 770 

wireless applicant will have the ability to provide wireless services to consumers in 771 

Illinois without access to subsidies, and will, therefore, be less inclined to risk engaging 772 

in waste, fraud, or abuse of the Lifeline program. 773 

 4.  Benefits to Consumers in Illinois 774 

Q.  Please discuss the consumer benefit consideration. 775 

First, I note that the Commission’s public interest calculus is a case-by-case 776 

determination and evolves over time, and in each particular case, as more ETCs are 777 

designated in Illinois. The benefits to low income consumers (and hence potential public 778 

interest benefits) resulting from an additional ETC designation are generally greater for 779 

the first one, two or few ETCs designated in a given geographic area than for, say, the 780 
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fiftieth such ETC designated. Consistent with Section 214(e)(2) of the 1996 Act and the 781 

Lifeline Reform Order, the Commission can and should impose increasingly stringent 782 

standards upon new ETC applicants, if additional information becomes available and 783 

apparent and argues for more stringent public interest standards.61 784 

 Second, designating an additional Lifeline-only ETC is not without cost implications.  785 

Unless there is a high degree of certainty that the additional ETC will not, inadvertently 786 

or purposefully, commit waste, fraud and abuse, the additional designation will increase 787 

the overall likelihood of waste, fraud and abuse of the federal low income program in 788 

Illinois. The federal low-income program is funded by consumers and businesses. The 789 

federal universal service contribution burdens on consumers and businesses have more 790 

than tripled in the past 12 years.62 As the FCC has noted, unconstrained growth of the 791 

program will “jeopardize universal service by increasing the contribution burden on 792 

American consumers and businesses, thereby discouraging adoption and use of 793 

communications services,” which form the funding basis for supported services.63 This is 794 

why minimizing the contribution burden on consumers and business and ensuring the 795 

availability of supported service to low income consumers are both among the program 796 

goals of the federal low income program.64 The federal low-income program has 797 

expanded considerably in the past decade and more than doubled in the 3-year period 798 

                                                           
61 47 U.S.C. Section 214(e)(2) and ETC Order (FCC 05-46) at ¶61. 
62 The federal universal service contribution factor has more than tripled in the past twelve years; increasing from 
0.056688 (or 5.6688 percent) for the 4th quarter of 2000 to 0.174 (or 17.4 percent) for the 4th quarter of 2012. See, 
Proposed Fourth Quarter 2000 Universal Service Contribution Factor, Public Notice, CC Docket No. 96-45, DA 00-
2065; Proposed Fourth Quarter 2012 Universal Service Contribution Factor, Public Notice, CC Docket No. 96-45, 
DA 12-1484; and Universal Service Monitoring Report, CC Docket No. 98-202, 2012 (Data Received Through 
October 2012), Table1.11.  
63 Lifeline/Linkup NPRM (FCC 11-32) at ¶142. 
64 Lifeline Reform Order (FCC 12-11) at ¶¶24-43. 
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since 2009, the year that saw the advent of prepaid wireless ETCs.65 The rapid increases 799 

in the funding size of the program in recent years and reports of waste, fraud and abuse of 800 

the program have fueled concerns over the program.66 Strengthening protections and 801 

constraining the size of the program to ensure it remains viable were among the primary 802 

objectives of the FCC’s recent efforts to reform the federal low-income program.67 803 

Lifeline-only ETC designation grants a carrier access to the federal Lifeline subsidies 804 

intended for low income consumers. The Commission is the entity assigned the task to 805 

determine a carrier’s fitness for ETC designation in Illinois. Thus, it is the designated 806 

“gate-keeper” and entrusted with the responsibility to control and oversee such access in 807 

Illinois. To protect consumers (low-income and non-low-income consumers) and guard 808 

against waste, fraud and abuse of the federal low-income program, the Commission has 809 

the obligation to ensure that each designation is consistent with the public interest, 810 

convenience, and necessity. The Commission should not designate a carrier as a Lifeline-811 

only ETC unless it has demonstrated that its designation will produce concrete benefits to 812 

low income consumers in its proposed ETC service area.   813 

A benefit to consumers in Illinois from an additional ETC designation is an incremental 814 

benefit to consumers resulting from the designation and a benefit that is currently 815 

                                                           
65 U.S. Government Accountability Office, Report to Congressional Requesters, GAO 11-11, Telecommunications: 
Improved Management Can Enhance FCC Decision Making for the Universal Service Fund Low-Income Program 
(2010)(“2010 GAO Report”) at Executive Summary, Lifeline/Linkup NPRM (FCC 11-32) at ¶3 and ¶143, and 
USAC 2nd and 3rd Quarters 2013 Reports - LI05: the funding size of the federal low-income program has grown 
from $667 million (inflation-adjusted) in 2000 to $1 billion in 2009, and then to $2.2 billion in 2012.  
66 Lifeline Report Order (FCC 12-11) at ¶102 (“Up to an estimated 15 percent of existing Lifeline subscribers could 
be ineligible for Lifeline benefits, potentially representing hundreds of millions of dollars in support that could have 
been used to serve eligible”), Lifeline Reform Clarification Order (DA 13-1441) at ¶2 and fn.2, TerraCom Consent 
Decree (DA 13-285), YourTel America Consent Decree (DA 13-286), Easy Telephone Services NAL (FCC 13-
129), Icon Telecom NAL (FCC 13-130), Assist Wireless NAL (FCC 13-131), UTPhone NAL (FCC 13-132), and 
TracFone NAL (FCC 13-133).  See also Staff Ex. 1.1a-e. 
67 Lifeline/Linkup NPRM (FCC 11-32) at ¶1. 
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unavailable to consumers in the marketplace; i.e., not offered by any existing ETCs, but 816 

will become available upon the designation. Thus, in performing the consumer benefit 817 

evaluation of a Lifeline-only ETC application, the Commission should consider whether 818 

the applicant has demonstrated that its designation will produce concrete incremental 819 

benefits (i.e., benefits currently unavailable in the marketplace; i.e., not offered by any 820 

existing ETCs) to consumers in its proposed ETC service area but will become available 821 

upon its designation. The Commission should reject its ETC application if it has failed to 822 

make such a showing.  823 

 5.  Ability to Comply with Rules, Laws and FCC/ICC Requirements 824 

Q. Please discuss the consideration of an ETC applicant’s ability to comply with rules, 825 
laws and FCC/ICC requirements.  826 

A. In order to be designated as an eligible telecommunications carrier, a carrier should be a 827 

telecommunications carrier that has been and will continue to be in good standing with 828 

respect to rules, laws and FCC/ICC requirements. A carrier that has not managed its 829 

existing operation in a manner that complies with existing rules, laws and FCC/ICC 830 

requirements cannot be said to have operated in a manner consistent with the public 831 

interest. Such a carrier should not be granted additional authority to operate as an eligible 832 

telecommunications carrier in Illinois.  And, a carrier’s ability to comply with rules and 833 

regulations in the past is the best indicator of its ability (or inability) to meet its 834 

obligations in the future. Thus, the consideration of an applicant’s compliance record is 835 

necessary for the Commission’s Section 214(e)(2) evaluation of its ETC application. 836 

Moreover, a carrier’s ability to meet its obligations entails more than its willingness to 837 

make promises in its petition. It entails the ability to identify its specific obligations and 838 
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the ability to show how it is going to meet the obligations.  It also entails the showing of 839 

continued compliance on an ongoing basis. Thus, to ensure that an ETC designation is 840 

and remains in the public interest, the Commission should also not designate an applicant 841 

as an ETC if it is unable to show that it has the ability to meet its obligations or is 842 

unwilling to commit to show continued compliance on an ongoing basis.  843 

Q. Please describe the Commission rules governing wireless ETCs. 844 

A. Wireless telecommunications carriers must provide services in Illinois in accordance with 845 

Commission rules (as well as laws and FCC rules). Wireless ETCs must comply with 846 

additional Commission rules. In particular, wireless ETCs must comply with the 847 

Commission’s service quality and customer protection rules enumerated in 83 Ill. Adm. 848 

Code Part 736 (“Part 736”). Wireless ETCs must also comply with 83 Ill. Adm. Code 849 

Part 757 (Telephone Assistance Programs)(“Part 757”), which requires ETCs to, among 850 

other things, regularly report to the Commission information on the numbers of Lifeline 851 

customers served. Thus, as a condition for ETC designation, a wireless ETC applicant 852 

must pledge its commitment and show its ability to satisfy the requirements of these 853 

Commission rules. 854 

Q. Are the Commission’s service quality and customer protection rules of Part 736 855 
applicable to wireless resellers such as Tempo? 856 

A. Yes. Part 736 of the Commission rules establishes service quality and customer 857 

protection rules that all wireless ETCs, facilities-based and non-facilities-based, prepaid 858 

and non-prepaid, must comply with: 859 

These rules “apply to all wireless eligible telecommunication carriers 860 
("WETC") offering or providing either competitive or noncompetitive 861 
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telecommunications services as defined in Sections 13-209 and 13-210 of 862 
the Public Utilities Act.”68   863 

There is no exemption in these rules for wireless carriers that provide services on prepaid 864 

or resale basis. These requirements ensure that customers of wireless ETCs receive the 865 

same service quality and customer protection, regardless of whether the ETCs provide 866 

wireless services using their own wireless network or another carrier’s wireless network 867 

(i.e., through resale), on prepaid or non-prepaid basis.   868 

A wireless carrier must, when petitioning for ETC status, request waiver of an otherwise 869 

applicable ETC rule if it believes strict compliance with the rule is not consistent with the 870 

public interest. Wireless ETC applicants that offer prepaid services have in the past 871 

requested waivers from Sections 736.610, 736.620, 736.630, 736.640, 736.650, 736.660, 872 

736.685, and 736.690 on the grounds that these requirements should not apply to prepaid 873 

services. Staff has supported such waiver requests, as they are reasonable exceptions for 874 

cases in which ETCs provide prepaid services, for which no monthly bills are issued, but 875 

declined to support requests for waiver from any other sections of Part 736 for which no 876 

reasonable basis for an exception has been shown.69 877 

Q. Please describe carriers’ wireless E911 surcharge obligations in Illinois. 878 

A. There are two statues in Illinois governing carriers’ wireless E911 surcharge obligations: 879 

Wireless Emergency Telephone Safety Act (“WETSA”) and Prepaid Wireless 9-1-1 880 

Surcharge Act (“PW9SA”).70 The WETSA imposes on wireless carriers the duty to 881 

                                                           
68 83 Ill. Adm Code Part 736. 100. 
69 See Cricket ETC Order (Docket No. 10-0453) at 16, and Staff Ex. 1.0, Q Link ETC Designation Proceeding 
(Docket No. 12-0095), at 32. 
70 50 ILCS 751 (WETSA) and 50 ILCS 753 (PW9SA). 
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collect (from wireless subscribers) and remit (to the Commission, the designated 882 

administering agency) a wireless E911 surcharge of $0.73 per CMRS connection per 883 

month.71   884 

The PW9SA was enacted to ensure that the funding for the wireless emergency system in 885 

Illinois is maintained with equitable contribution from customers of prepaid wireless 886 

telecommunications services, not solely relying on contribution from customers of 887 

wireless telecommunications services on subscription plans.72 The PW9SA imposes on 888 

sellers of prepaid wireless telecommunications services the duty to collect (from 889 

customers) and remit (to the Illinois Department of Revenue (“IDOR”), the designated 890 

administering agency) prepaid wireless E911 surcharges. The prepaid wireless E911 891 

surcharge amount is 7% of the retail transaction if the point of sale is in Chicago and 892 

1.5% of the retail transaction otherwise.73   893 

The retail transaction of a sale of prepaid wireless telecommunications services is the 894 

seller’s total receipt for the sale, including (without limitation) the amount paid by the 895 

consumer plus all reimbursable discounts (e.g., the federal Lifeline discount which is 896 

reimbursable by the federal Lifeline program). In other words, the retail transaction of a 897 

sale is the price for the prepaid wireless telecommunications services before the 898 

application of any reimbursable discount. The prepaid wireless E911 surcharges under 899 

the PW9SA are a fraction (7% for Chicago and 1.5% otherwise) of the seller’s total 900 

receipt for the sale.   901 

                                                           
71 50 ILCS 751/17.  
72 50 ILCS 753/5. 
73 http://tax.illinois.gov/QuestionsAndAnswers/821.htm. A seller is permitted to retain a portion of the prepaid 
wireless E911 surcharges collected from the customers. 50 ILCS 753/20(b). 
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 The PW9SA, however, exempts sellers of prepaid wireless services from the duty to 902 

collect and remit prepaid wireless E911 surcharges on certain minimal sales of prepaid 903 

wireless services (defined as sales of 10 minutes or less or $5 or less). To be exempted 904 

from the prepaid wireless E911 surcharges, the minimal amount of prepaid wireless 905 

services must be sold with a prepaid wireless device for a single, non-itemized price.74 906 

Q. Do you have a further comment on a carrier’s wireless E911 surcharge obligations?   907 

A. The federal Lifeline program is designed to help low income customers to defray the 908 

costs of telephone services by a discount off their monthly rates.75 The targeted 909 

beneficiaries are low income consumers, not carriers serving them. The program is not 910 

intended for use by an ETC to provide a discount off, or to eliminate, its statutory 911 

obligations such as wireless E911 surcharges in Illinois. An ETC does not suffer a loss in 912 

revenue for providing a federal Lifeline discount (of $9.25) to customers because the 913 

discount is reimbursable. Thus, an ETC should not use the Commission-granted ETC 914 

designation to procure a discount off, or to eliminate, its statutory obligation such as the 915 

wireless E911 surcharge obligation in Illinois. The Commission-granted designation 916 

should only be used for the intended purpose, which is for the designated carrier to pass 917 

through to consumers the discount funded by the federal Lifeline program. 918 

One cannot overstate the importance of the wireless E911 system and the funding of the 919 

system. A carrier that does not pay the full and correct amounts of wireless E911 920 

surcharges enhances its profitability at the expense of the wireless E911 system and the 921 

public interest in Illinois. In order to be designated as an ETC, a wireless carrier must 922 

                                                           
74 50 ILCS 753/15(f). 
75 47 C.F.R. Section 54.403. 
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demonstrate in the ETC designation proceeding, and on an ongoing basis, that it will not 923 

misuse or abuse the Commission-granted ETC designation respecting its wireless E911 924 

surcharge obligation. In particular, a prepaid wireless carrier must demonstrate that it will 925 

remit the prepaid wireless E911 surcharges based upon the total receipts for the sales, 926 

including (without limitation) all reimbursable discounts. If the carrier fails this 927 

commitment, its ETC designation should be automatically partially suspended, pending a 928 

Commission review. In order to ensure a wireless carrier’s compliance and continued 929 

compliance with its wireless E911 surcharge obligation, as a condition for ETC 930 

designation, the Commission should require the carrier to submit wireless E911 reports 931 

outlined in Section II.C.6. 932 

 6. Additional Reporting Requirements 933 

Q. What additional reporting requirements should the Commission impose on a 934 
wireless ETC applicant in order to ensure that it complies with its obligations and 935 
its designation is and remains consistent with the public interest, convenience, and 936 
necessity?  937 

A. As noted earlier, a wireless ETC applicant should be required to comply with all FCC 938 

reporting rules imposed on federally-designated ETCs. It must comply with FCC 939 

reporting rules imposed on all ETCs and the Commission’s reporting rules. Moreover, to 940 

ensure compliance and continued compliance with Section 54.201(h) of the FCC rules 941 

and the Illinois wireless E911 surcharge obligations, as a condition for designation, the 942 

applicant should be required to submit the following information on a quarterly basis 943 

within 30 days after the end of each calendar quarter in the ETC designation proceeding: 944 

▪ Wireless Customer Report providing by month: 945 

1. the number of wireless end user customers;  946 
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2. the number of wireless non-Lifeline end user customers;  947 

3. the number of wireless Lifeline end user customers; and 948 

4. the wireless non-Lifeline percentages (calculated as the number of wireless end 949 
user customers divided by the total number of wireless end user customers). 950 

▪ Wireless E911 Surcharge Report providing by month: 951 

1. the total amount of wireless E911 surcharges remitted for the month; 952 

2.  the list of wireless plans offered (including rates of the plans); 953 

3.  the number of wireless end user customers by wireless plan; 954 

4. the number of wireless non-Lifeline end user customers by wireless plan; 955 

5.  the number of wireless Lifeline end user customers by wireless plan.  956 

Finally, as a condition for designation, the applicant should also be required to provide 957 

additional information upon request for the showing of compliance and continued 958 

compliance with rules, laws and FCC/ICC requirements and for the showing that its 959 

designation (if granted) remains consistent with the public interest, convenience and 960 

necessity.  961 

  III. Tempo’s Application for Designation as a Lifeline-only ETC 962 

A.  General Description of Tempo 963 

Q.  Please provide a brief description of Tempo.  964 

A.  Tempo is a limited liability company organized in Georgia on December 7, 2012 with its 965 

principal offices located in Atlanta, Georgia and the Kansas City, Missouri.76 Tempo is 966 

owned by the ultimate owners of Birch Communications, Inc. (“Birch Communications” 967 

or “Birch”); but it is a separate legal entity, not part of the Birch corporate family.77  968 

Tempo was granted a certificate of service authority to provide resold wireless services in 969 

                                                           
76 Petition at 2 and Attachment 3 to Tempo Wireless Certification Application (Docket No. 13-0352).  
77 Petition at 3-4. 
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Illinois on July 10, 2013.78 Tempo provides resold wireless services using the wireless 970 

network of Sprint Spectrum L.P. (“Sprint”);79 it relies on Birch to perform various 971 

functions for its wireless operation under the parties’ service agreement (“Birch/Tempo 972 

Service Agreement”).80 973 

Tempo has 30 Birch employees working exclusively on Tempo matters and 14 Birch 974 

employees working on both Birch and Tempo matters; it has no employees working on 975 

Tempo matters that are not Birch employees.81 These Birch employees presumably are 976 

furnished to Tempo under the Birch/Tempo Service Agreement. Also, Tempo owns and 977 

operates a billing/provisioning system called Portal Plus, which, according to Tempo, is 978 

the complete customer relationship management and billing system for Tempo’s wireless 979 

business.82 Moreover, 980 

Tempo owns and maintains its website, www.mytempo.com. Tempo 981 
performs its own marketing, and procures and manages the inventory for 982 
all prepaid and Lifeline wireless devices (i.e., handsets). In addition, 983 
Tempo manages the customer relationship and is responsible for 984 
obtaining, managing, and retaining its wireless customers (although this is 985 
done through Birch/Tempo dual employees.83 986 

 987 

 B. Tempo’s Ability to Meet Sections 214(e)(1) and 214(e)(5)  988 

 1. Tempo’s Wireless Wholesale Contract 989 

Q. Has Tempo provided a wholesale contract between Sprint and Tempo under which 990 
Tempo procures wireless services from Sprint for resale to its end user customers? 991 

                                                           
78 Tempo Wireless Certification Order (Docket No. 13-0352). 
79 Petition at 2 and 4. 
80 Petition at 4-5 and Staff Ex. 1.02b (Birch/Tempo Service Agreement). 
81 Tempo response Staff DR-2.01. 
82 Tempo responses to Staff DR-1.17C and DR-2.09. 
83 Tempo response to Staff DR-2.05. 
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A. No. According to its Petition, Tempo “does not own any wireless facilities or hold any 992 

FCC wireless license” and provides wireless services through resale of Sprint’s wireless 993 

services.84 In order to for it to provide resold wireless services in Illinois, Tempo must 994 

have in place a contractual arrangement that authorizes it to obtain wireless services from 995 

Sprint for resale to its end user customers in Illinois. To assess Tempo’s contractual 996 

capability to procure wireless services, I requested that Tempo provide a copy of its 997 

wholesale contract with Sprint. Regarding the wholesale contract, Tempo stated: 998 

Please see Exhibit 1.07-1, which is being provided as a 999 
CONFIDENTIAL exhibit and is a copy of the Services Agreement 1000 
between Birch Communications, Inc. and Sprint Spectrum, L.P. Tempo is 1001 
permitted to utilize Sprint services set forth in the Services Agreement 1002 
pursuant [to] a contract between Birch Communications, Inc. and Tempo. 1003 
Attached as Exhibit 1.07-2 is the Services Agreement between Birch 1004 
Communications, Inc. and Tempo for the services Birch Communications, 1005 
Inc. will provide to Tempo in support of Lifeline services. Exhibit 1.07-2 1006 
is being provided as a CONFIDENTIAL exhibit. (Emphasis in original)85  1007 

Tempo does not have a direct wholesale business relationship with 1008 
Sprint.86 1009 

Based upon this, I understand that Tempo, as opposed to Birch, did not enter into, and 1010 

thus did not provide to Staff in this proceeding, a wholesale contract with Sprint under 1011 

which it purchases wireless services from Sprint. Instead, Tempo provided a wholesale 1012 

contract entered into by and between Sprint and Birch (“Sprint/Birch Contract”) and the 1013 

service agreement entered into by and between Birch and Tempo, the Birch/Tempo 1014 

Service Agreement. The Sprint/Birch Contract was originally entered into by and 1015 

between Sprint and American Fiber Networks, Inc. (“AFN”); AFN’s rights and 1016 

                                                           
84 Petition at 2, and 4-5. 
85 Staff Ex. 1.02a (Tempo response to Staff DR-1.07). 
86 Staff Ex. 1.02c (Tempo response to Staff DR-2.04B). 
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obligations under the contract were transferred and assigned to Birch pursuant to an 1017 

agreement entered into by and among the three parties.87   1018 

As shown in the above responses, Tempo contends that the Birch/Tempo Service 1019 

Agreement, to which Sprint is not a signatory, authorizes Tempo to utilize Sprint services 1020 

provisioned under the Sprint/Birch Contract, to which Tempo is not a signatory. In 1021 

particular, Tempo claims that Section B of Article 1 and Exhibit B of the Birch/Tempo 1022 

Service Agreement authorize it to utilize Sprint services provisioned under the 1023 

Sprint/Birch Contract: 1024 

Please see Article 1, Section B and Exhibit B to the Service Agreement between 1025 
Birch and Tempo (provided as Exhibit 1.07-2), which sets forth the “Ancillary 1026 
Services” Birch is required to furnish. The services Birch receives from Sprint 1027 
pursuant to the wholesale agreement between Birch and Sprint are encompassed 1028 
by the list of Ancillary Services set forth in Exhibit B to the Service Agreement 1029 
between Birch and Tempo (provided as Exhibit 1.07-2).88 1030 

Tempo, however, has not shown how the Birch/Tempo Service Agreement, to which 1031 

Sprint is not a signatory, grants Tempo the authority to utilize Sprint services provisioned 1032 

under the Sprint/Birch Contract, to which Tempo is not a signatory.  1033 

Tempo is a separate legal entity, not affiliated with Birch.89 I am not an attorney, but it 1034 

would seem that, in order for Tempo to procure Sprint wireless services under the 1035 

Sprint/Birch Contract, to which Tempo is not a signatory, Tempo would need to enter 1036 

into an agreement with Sprint and Birch, the signatories of the Sprint/Birch Contract; but, 1037 

Tempo has supplied no such agreement.   1038 

                                                           
87 Consent to Assignment, Assumption and Second Amendment, Sprint/Birch Contract.  
88 Staff Ex. 1.02c (Tempo response to Staff DR-2.04A). 
89 Petition at 3-4. 
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In sum, Tempo has presented no wholesale agreement entered into by and between Sprint 1039 

and Tempo authorizing Tempo to purchase wireless services from Sprint. It has similarly 1040 

presented no agreement entered into by and among the three parties (Sprint, Birch and 1041 

Tempo) authorizing Tempo to procure wireless services from Sprint under the 1042 

Sprint/Birch Contract, to which Tempo is not a signatory. Therefore, Tempo has not 1043 

shown that it has the necessary contractual arrangement in place authorizing it to procure 1044 

Sprint wireless services for resale to Tempo’s end user customers in Illinois.  1045 

Q. Did you consider the possibility that, by the claim “Tempo is permitted to utilize 1046 
Sprint services set forth in [the Sprint/Birch Contract],” Tempo means that it is 1047 
permitted to obtain, from Birch, Sprint services that Birch obtains from Sprint 1048 
under the Sprint/Birch Contract? 1049 

A. Yes, I did. I requested clarification; Tempo responded: “Tempo does purchase wholesale 1050 

wireless services from Sprint through Birch. Birch purchases wholesale wireless services 1051 

from Sprint. Tempo purchases those wholesale wireless services from Birch.”90 But, 1052 

based upon the terms of the Sprint/Birch Contract, it appears that ***BEG CONF*** 1053 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 1054 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx **END 1055 

CONF*** in Illinois. Pertinent portions of the Sprint/Birch Contract provide: 1056 

 ***BEG CONF***  xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 1057 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx1058 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx1059 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx. (Emphasis added)91 1060 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx1061 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx1062 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx1063 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 1064 

                                                           
90 Staff Ex. 1.02c (Tempo response to Staff DR-2.04C). 
91 Fourth Amendment to Sprint/Birch Contract at 1. 
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xxxxxxxxxxxxxxxxxxxxxxxxx. xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 1065 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 1066 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 1067 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx. 1068 
(Emphasis added)92 1069 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 1070 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 1071 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 1072 
xxxxxxxxxxxxxxxxxxxxx. (Emphasis added)93 1073 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 1074 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx1075 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 1076 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 1077 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 1078 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 1079 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 1080 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 1081 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 1082 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx. ***END CONF*** (emphasis 1083 
added)94 1084 

Under the terms of the contract, ***BEG CONF*** xxxxxxxxxxxxxxxxxxxxxxxxxxxxx 1085 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 1086 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 1087 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 1088 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 1089 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx ***END CONF***.95 1090 

 As the above contract provisions show, ***BEG CONF*** xxxxxxxxxxxxxxxxxx 1091 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 1092 

                                                           
92 Section 2.1 (General), Sprint/Birch Contract, as amended by the Fourth Amendment. 
93 Section 2.6 (No Sale to Other Resellers), Sprint/Birch Contract. 
94 Section 1 (Definitions) and Section 2.4 (Sales through Independent Representatives and Agents), Sprint/Birch 
Contract. 
95 Sprint/Birch Contract, as amended by the Fourth Amendment. 
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xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 1093 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 1094 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 1095 

xxxx ***END CONF***. Tempo is a separate legal entity, ostensibly not affiliated with 1096 

Birch except insofar as the two companies have a service agreement.  Tempo’s end users 1097 

customers are not Birch’s end user customers. So, it seems that ***BEG CONF*** xxx  1098 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx1099 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx1100 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx ***END CONF*** in Illinois.  1101 

Q. Do you have additional comments regarding Tempo’s contractual arrangement? 1102 

A. Tempo stated in its Petition “Tempo will rely on its contractual arrangement with Sprint 1103 

to provide such emergency services to consumers”96 and “Tempo’s MVNO arrangement 1104 

with Sprint specifically addresses 911/E911 services and requires Sprint to supply 1105 

handsets that satisfy all FCC requirements.”97 However, as discussed, Tempo has not 1106 

entered into a contractual arrangement with Sprint authorizing it to resell Sprint wireless 1107 

services to its end user customers in Illinois. Thus, Tempo has supplied no evidence that 1108 

it has the contractual agreement with Sprint necessary for it to provide emergency 1109 

services to its end user customers in Illinois.  1110 

Q.  Please provide a summary comment regarding Tempo’s contractual arrangement. 1111 

                                                           
96 Petition at 7. 
97 Petition at 9. 
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A. Based upon information it supplied to Staff, Tempo does not have the necessary 1112 

contractual arrangement to enable it to procure Sprint wireless services for resale to its 1113 

end user customers in Illinois.   1114 

 2. Tempo’s Identification of ETC Services Area 1115 

Q. Has Tempo properly identified its proposed ETC service area? 1116 

A. No. As discussed in Section II.C, in order to be designated as an ETC, Tempo should 1117 

provide an exchange-based identification of its proposed ETC service area, which entails 1118 

a 2-column table that first identifies the list of exchanges in which it seeks designation 1119 

and then provides the names of the ILECs associated with the identified exchanges; it 1120 

should also supply evidence that it is able to provide supported services throughout each 1121 

identified exchange. Tempo, however,  has failed at both. 1122 

Q. How did Tempo identify its proposed ETC service area? 1123 

A.  Regarding its proposed ETC service area, Tempo stated in its Petition: 1124 

Exhibit 7 contains a list of each exchange for which Tempo is requesting 1125 
ETC designation in Illinois (the “Service Area”).  Specifically, Tempo’s 1126 
designated Service Area in Illinois is Sprint’s wireless coverage area or 1127 
Sprint’s licensed service area, which comprises a portion of or the entirety 1128 
of the exchanges set forth on Exhibit 7.  Tempo will serve any potential 1129 
customer in the exchanges listed in Exhibit 7 to the extent resold wireless 1130 
services are available from Sprint in the customer’s geographic area.98 1131 

 1132 
 Exhibit 7 of its Petition contains 979 rows (excluding header) and 5 columns (CLLI, 1133 

RC_ABBRE, CITY, STATE, OCN_NAME).  On each row, the CLLI column identifies a 1134 

wire center CLLI code; the RC_ABBRE column identifies the name (or abbreviated 1135 

name) of the exchange associated with the wire center identified in the CLLI column; the 1136 

                                                           
98 Petition at 5. 
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CITY column appears to contain the name of the town in which the switch (or switches) 1137 

associated with the wire center in the CLLI column is (or are) located; and the 1138 

OCN_NAME column contains the name of the operating company. 1139 

 As I understand it, each row in Exhibit 7 identifies a sub-area (or a building block) of 1140 

Tempo’s proposed ETC service area, which is defined by the wire center CLLI code in 1141 

the CLLI column and the exchange in the RC_ABBRE column; the 979 building blocks 1142 

together form Tempo’s proposed ETC service area. As shown below, there are  problems 1143 

with Tempo’s identification of its proposed ETC service area. 1144 

Q. Please discuss the first problem with Tempo’s identification of its proposed ETC 1145 
service area. 1146 

A. Tempo’s identification of its proposed ETC service area is not exchange-based; it does 1147 

not use exchanges as the building blocks. Instead, the building blocks used in Tempo’s 1148 

identification of its proposed ETC service area are a mixture of exchanges, wire centers, 1149 

and areas that are below the wire center and exchange levels. As I understand it, wire 1150 

centers and exchanges may not have a one-to-one correspondence. A wire center may 1151 

serve more than one exchange; or conversely, an exchange may be served by more than 1152 

one wire center. A wire center may be bifurcated by exchanges; or conversely, an 1153 

exchange may be bifurcated by wire centers.  On some rows in Exhibit 7, the building 1154 

block identified by the wire center in the CLLI column and the exchange in the RC-1155 

ABBRE column is the same as the wire center in the CLLI column; on other rows, the 1156 

building block identified by the wire center in the CLLI column and the exchange in the 1157 

RC_ABBRE column is the same as the exchange in the RC_ABBRE column; on yet 1158 

other rows, the building block identified by the wire center in the CLLI column and the 1159 
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exchange in the RC_ABBRE column is neither wire center nor exchange, but an area 1160 

below the wire center and exchange levels. Therefore, Tempo’s identification of its 1161 

proposed ETC service area is not exchange-based; it does not use exchanges as the 1162 

exclusive building blocks. 1163 

Q. Please discuss the second problem with Tempo’s identification of its proposed ETC 1164 
service area. 1165 

A. As noted in Section II.C, the Commission has determined in the past and should do so 1166 

again that the minimum geographic area a carrier must serve to receive designation is an 1167 

exchange. This means that Tempo may not seek ETC designation below the exchange 1168 

level, which in turn means its proposed ETC service area should not contain partial 1169 

exchanges. Tempo’s proposed ETC service area as specified in Exhibit 7 of its Petition, 1170 

however, contains partial exchanges.  For example,99  1171 

 ▪ Naperville Exchange: Tempo’s proposed ETC service area includes the portions of 1172 
the Naperville exchange served by the Naperville wire center (NPVLILNA) and the 1173 
Naperville NE (Host) wire center (NPVLILNE), but not the portion of the Naperville 1174 
exchange served by the Naperville (Remote) wire center (NPVLILBJ). 1175 

 ▪ Arlington Heights Exchange: Tempo’s proposed ETC service area includes the 1176 
portion of the Arlington Heights exchange served by the Arlington Height wire center 1177 
(ARLHILAH), but not the portion of the Arlington Heights exchange served by the 1178 
Schaumburg North wire center (SCBGILRS). 1179 

 ▪ Lemont exchange: Tempo’s proposed ETC service area includes the portions of the 1180 
Lemont exchange served by the Lemont Main wire center (LEMTILLE) and the 1181 
Bolingbrook wire center (BGBKILBK), but not the portion of the Lemont exchange 1182 
served by the Lemont North wire center (LEMTILLN).100  1183 

 ▪ Oak Lawn exchange: Tempo’s proposed ETC service area includes the portion of the 1184 
Oak Lawn exchange served by the Oak Lawn wire center (OKLWILOL), but not the 1185 

                                                           
99 The exchange verification discussed in the testimony is performed in consultation with Staff Telecommunications 
Engineer Russ Murray. 
100 Tempo included in Exhibit 7 the portion of the Downers Grove exchange served by the Lemont North wire 
center. 
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portion of the Oak Lawn exchange served by the Hickory Hills wire center 1186 
(HCHLILHH).101  1187 

 As these examples show, Tempo’s proposed ETC service area contains partial exchanges, 1188 

and thus, does not comport with the Commission’s definition of ETC service area. 1189 

Q. Please discuss the third problem with Tempo’s identification of its proposed ETC 1190 
service area. 1191 

A. Tempo has not properly identified the exchange associated with the wire center in the 1192 

CLLI column of Exhibit 7 of its Petition. For example, on at least 8 occasions, Tempo 1193 

identified “XXXXXXXXXX” as the name of the exchange associated with the wire 1194 

center in the CLLI column:  1195 

              CLLI  RC_ABBRE 

BLTNILXD	 XXXXXXXXXX	

CHCGILWB	 XXXXXXXXXX	

CRDLILXE	 XXXXXXXXXX	

DKLBILXA	 XXXXXXXXXX	

MCMBILXD	 XXXXXXXXXX	

MTONILXC	 XXXXXXXXXX	

OLNYILXE	 XXXXXXXXXX	

SPFDILES	 XXXXXXXXXX	

 There are no exchanges in Illinois named “XXXXXXXXXX.” Tempo thus has failed to 1196 

properly provide the names of the exchanges associated with these 8 wire centers. Below 1197 

are additional examples in which Tempo has failed to properly identify the exchanges 1198 

associated with the wire centers in the CLLI column: 1199 

 ▪  Tempo identified “NO ANTIOCH” in the RC_ABBRE column as the exchange 1200 
associated with the Antioch wire center (ANTCILAC) in the CLLI column; but, the 1201 
Antioch wire center serves only the Antioch exchange, not the “NO ANTIOCH” 1202 
exchange.  1203 

                                                           
101 Tempo included in Exhibit 7 the portion of Palos Park exchange served by the Hickory Hills wire center. 
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 ▪  Tempo identifies “LITTLETON” in the RC_ABBRE column as the exchange 1204 
associated with the Colchester wire center (CLCHILXD) in the CLLI column; but, the 1205 
Colchester wire center does not serve, and thus is not associated with, the Littleton 1206 
exchange. 1207 

 ▪  Tempo identifies “ELIZABTHTN” in the RC_ABBRE column as the exchange 1208 
associated with the Rosiclare wire center (RSCLILXE) in the CLLI column; but, the 1209 
Rosiclare wire center does not serve, and is not associated with, the Elizabethtown 1210 
exchange. 1211 

 1212 
 As illustrated by these examples, Tempo has not properly identified the names of the 1213 

exchanges associated with the wire centers in the CLLI column of Exhibit 7 of its 1214 

Petition. 1215 

Q. Please discuss the fourth problem with Tempo’s identification of its proposed ETC 1216 
service area. 1217 

A. According to Tempo, Exhibit 7 of its Petition “contains a list of each exchange for which 1218 

Tempo is requesting ETC designation” and its proposed ETC service area is Sprint’s 1219 

wireless coverage area, comprising a portion or the entirety of the exchanges in Exhibit 1220 

7.102 This suggests that the exchange list in the RC_ABBRE column in Exhibit 7 should 1221 

include all exchanges in Illinois encompassed or bifurcated by Sprint’s wireless coverage 1222 

area. This, however, is inconsistent with other information supplied in this proceeding, in 1223 

particular, Sprint’s wireless service coverage maps.103 For example, the RC_ABBRE 1224 

column of Exhibit 7 does not include Bellwood, Elk Grove, Park Ridge, and Willow 1225 

Springs exchanges, which are located in the vicinity of Chicago. As discussed later, the 1226 

maps Tempo supplied do not display the boundaries or names of exchanges in Illinois. 1227 

Nonetheless, the color coding of the maps indicates that Chicago and its vicinity are in 1228 

whole or in part located in Sprint’s wireless coverage area. Accordingly, these exchanges 1229 

                                                           
102 Petition at 5. 
103 Staff Ex. 1.03 (Tempo’s response to Staff DR-1.15 and Tempo Exhibit 1.15). 
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should be included in the RC_ABBRE column in Exhibit 7; but, they are not. Therefore, 1230 

Tempo’s description of its proposed ETC service area (as comprising exchanges that are 1231 

located in whole or in part in Sprint’s wireless coverage area) is inconsistent with other 1232 

information supplied in this proceeding. 1233 

Q. Has Tempo shown that it has the ability to provide supported services throughout 1234 
its proposed ETC service area? 1235 

A. No. Tempo has not shown it has the ability to offer supported services throughout its 1236 

proposed ETC service area specified in Exhibit 7 of its Petition. Section 214(e)(1) of the 1237 

1996 Act requires that ETCs offer supported services throughout their designated areas.  1238 

This means that, to be designated as an ETC in an exchange, Tempo must show that it 1239 

has the ability to provide supported services throughout the exchange. Tempo provides 1240 

wireless services through resale of Sprint’s services.104 In order for it to offer resold 1241 

wireless services throughout an exchange, Tempo must have put in place a contractual 1242 

arrangement authorizing it to purchase Sprint wireless services for resale to its end user 1243 

customers in Illinois. As discussed, Tempo has failed to show that it has entered into such 1244 

a contractual agreement. Moreover, for Tempo to offer wireless services throughout an 1245 

exchange, the exchange must be located entirely within Sprint’s wireless coverage area.  1246 

Tempo has not demonstrated that each identified exchange in the RC_ABBRE column of 1247 

Exhibit 7 meets this criterion. Thus, Tempo has not shown that it is able to offer wireless 1248 

services throughout its proposed ETC service area.  1249 

Q. Do you have additional comments regarding Tempo’s proposed ETC service area? 1250 

                                                           
104 Petition at 3. 
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A. Yes. Tempo indicates in its Petition that it may not be able to offer supported services 1251 

throughout its proposed ETC service area: “Tempo will serve any potential customer in 1252 

the exchanges listed in Exhibit 7 to the extent resold wireless services are available from 1253 

Sprint in the customer’s geographic area” (emphasis added).105 Based upon this, Tempo 1254 

seems to take the view that it is not required to offer supported services throughout its 1255 

ETC service area. Regardless, Section 214(e)(1) of the 1996 Act makes clear that an ETC 1256 

shall offer supported services throughout the designated area, not just in perhaps part of, 1257 

the designated area. In order to be designated as an ETC in an exchange, Tempo must 1258 

demonstrate that it is able to offer supported services throughout, not just in perhaps part 1259 

of, the exchange. The Commission should reject Tempo’s request for ETC designation in 1260 

any exchange if it has failed to make the showing for the exchange.  1261 

Q. Please provide a summary comment regarding Tempo’s ability to meet Sections 1262 
214(e)(1) and 214(e)(5) of the 1996 Act.  1263 

A. In order to be designated as an ETC in Illinois, Tempo should provide an exchange-based 1264 

identification of its proposed ETC service area (which entails a 2-column table that first 1265 

identifies the list of exchanges in which it seeks designation and then provides the names 1266 

of the ILECs associated with the identified exchanges) and supply evidence that it is able 1267 

to offer wireless services in each identified exchange in its proposed ETC service area.  1268 

For reasons discussed above, Tempo has failed at both.  As result, it has failed to meet 1269 

Sections 214(e)(1) and 214(e)(5) of the 1996 Act, and thus, it should not be designated as 1270 

an ETC in Illinois.  1271 

                                                           
105 Petition at 5. 
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C.  Wireless Service Offerings 1272 

Q. What type of wireless services does Tempo offer in Illinois? 1273 

A. In Docket No. 13-0352, Tempo sought authority to provide prepaid and non-prepaid 1274 

wireless services in Illinois.106 In its Petition, Tempo stated that it would initially provide 1275 

prepaid wireless services in 19 states starting in August 2013 and seeks ETC designation 1276 

for Lifeline support only to provide prepaid wireless services.107 In response to a Staff 1277 

inquiry, Tempo clarified: “Tempo does not offer non-prepaid wireless services, either 1278 

Lifeline or non-Lifeline” at this time.108 Thus, Tempo wireless plans presented in this 1279 

proceeding are prepaid services. 1280 

Q. What Lifeline options has Tempo proposed to offer in Illinois? 1281 

A. On pages 15-16 of its Petition, Tempo proposed two Lifeline offerings in Illinois: Option 1282 

1 (250 nationwide minutes) and Option 2 (150 nationwide minutes with rollover). Both 1283 

plans include text messaging (at 3 texts per voice minute), voicemail, call waiting, call 1284 

forwarding, and caller ID; but neither plan includes roaming. Both plans will be offered 1285 

to Lifeline customers at $0.00 per month after the application of the Lifeline discount, the 1286 

equivalent of $9.25 per month before the application of the Lifeline discount.109 For each 1287 

Lifeline plan, Tempo will produce a revenue of $9.25 per month, with $9.25 from the 1288 

federal Lifeline program and $0.00 from the customer subscribing to the plan.  1289 

 D. Illinois Financial and Technical Capability Assessment of Section 54.201(h)  1290 

Q. Does Tempo pass the Illinois Section 54.201(h) evaluation? 1291 

                                                           
106 Tempo Wireless Certification Order (Docket No. 13-0352). 
107 Petition at 1-2. 
108 Tempo response to Staff DR-2.11. 
109 Petition at 15-16. 
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A. No. As discussed in Section II.C.3, in order to satisfy Section 54.201(h) of the FCC rules 1292 

in Illinois, Tempo must meet all Section 54.201(h) requirements outlined therein. Tempo, 1293 

however, has failed to do so.   1294 

Section 13-401(a) of the Illinois Public Utilities Act provides that no telecommunications 1295 

carrier shall transact business in Illinois until it has obtained the necessary authority from 1296 

the Commission. Tempo was granted a certificate of service authority to provide wireless 1297 

services in Illinois in July 2013.110 That certificate permits Tempo to operate as a wireless 1298 

telecommunications carrier in Illinois. But, it is not proof that Tempo has the ability to 1299 

compete for wireless consumers in Illinois without access to subsidies. In May 2013, 1300 

Tempo represented that “Tempo will initially offer prepaid wireless voice and data 1301 

services in 18 states [including Illinois] starting in June 2013.”111 In July 2013, Tempo 1302 

altered its service starting date for these 18 states by 2 months when it stated that Tempo 1303 

“initially will provide prepaid wireless voice and data services in 19 states [the 18 states 1304 

plus Michigan] on a resold basis starting in August 2013.”112 In short, Tempo has 1305 

repeatedly represented that it will offer wireless services in 18 states, including Illinois, 1306 

the following month. Despite its repeated representations, Tempo did not provide 1307 

wireless services in Illinois in August 2013, nor has it provided wireless services in 1308 

Illinois in any month as of September 2013.113 As a result, Tempo does not meet the first 1309 

and foremost Section 54.201(h) requirement (outlined in Section II.C.3) for the Illinois 1310 

                                                           
110 Tempo Wireless Certification Order (ICC Docket No. 13-0352). 
111 Exhibit 4 to Petition at 12 (according to fn. 14 of Exhibit 4 to Petition, the 18 states are: Alabama, Arkansas, 
Florida, Georgia, Illinois, Indiana, Kansas, Kentucky, Louisiana, Mississippi, Missouri, North Carolina, Oklahoma, 
Ohio, South Carolina, Tennessee, Texas, and Wisconsin). 
112 Petition at 2 and fn. 8. 
113 Staff Ex. 1.04 (Tempo responses to DRs-1.19 &1.20 and Tempo Exhibits 1.19 and 1.20). 
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Section 54.201(h) evaluation of its ETC application: having provided wireless services in 1311 

Illinois starting at least 6 months prior to the submission of its ETC petition. As an entity 1312 

that has not created any wireless track record in Illinois, Tempo cannot and has not 1313 

demonstrated, based upon its wireless track record in Illinois, that it is able to compete 1314 

for wireless consumers in Illinois without access to subsidies. Therefore, Tempo does not 1315 

meet Section 54.201(h) requirements in Illinois, and thus, does not pass the Section 1316 

54.201(h) evaluation of its ETC application.  1317 

Q. If the Commission is to consider Tempo’s comparable wireless track records in 1318 
other states, what inference should the Commission draw for Illinois from such 1319 
records? 1320 

A. As discussed in Section II.C.3, in order to pass the evaluation of its ETC application 1321 

under Section 54.201(h), Tempo must meet all Section 54.201(h) requirements outlined 1322 

therein. But, Tempo does not meet the first and foremost such requirement. Thus, the 1323 

Commission need not further consider other criteria, in particular, Tempo’s comparable 1324 

track records in other states (i.e., its track records of providing wireless services to 1325 

consumers in other states prior to ETC designation in the other states). If the Commission 1326 

nonetheless wishes to do so, Tempo’s track records in other states do not in any way 1327 

show that Tempo is able to compete for wireless consumers in Illinois without access to 1328 

subsidies.  1329 

Tempo stated in July 2013 that it “initially will provide prepaid wireless voice and data 1330 

services in 19 states on a resold basis starting in August 2013.”114 This suggests that 1331 

Tempo has the authority to provide resold wireless services in at least 19 states as of 1332 

                                                           
114 Petition at 2. 
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August 2013. In the many states in which Tempo is not required to obtain authority from 1333 

the state commission prior to offering resold wireless services in the state,115 Tempo has 1334 

had the authority to provide resold wireless services since its incorporation in December 1335 

2012. In some of the states in which it is required to obtain authority from the state 1336 

commission, Tempo has obtained such authority as early as April 2013; e.g., Kentucky 1337 

and Wisconsin.116 Nonetheless, Tempo has provided wireless services to non-Lifeline 1338 

consumers only in one state (Kansas). Tempo was designated as an ETC in Kansas in 1339 

June 2013; it began to provide wireless services to non-Lifeline consumers in the state in 1340 

July 2013, serving a total of ***BEG CONF*** x, x, and x ***END CONF*** wireless 1341 

non-Lifeline consumers in the state in July-September 2013, respectively.117 Tempo’s 1342 

track records of providing wireless services to non-Lifeline consumers in other states can 1343 

be summed up as: 1344 

▪  Tempo has not provided wireless services to non-Lifeline consumers in any state 1345 
prior to wireless ETC designation in the state, and thus, has not created any wireless 1346 
track records in any other state comparable to its wireless track record in Illinois that 1347 
the Commission should examine under Section 54.201(h). 1348 

 1349 
▪  Tempo has provided wireless services to non-Lifeline consumers only in one state in 1350 

any month as of September 2013. 1351 

▪  In the only state in which Tempo has provided wireless services to non-Lifeline 1352 
consumers (after receiving wireless ETC designation in the state), Tempo has not yet 1353 
shown the ability to gain or to retain wireless non-Lifeline consumers.   1354 

Therefore, if the Commission is to consider Tempo’s wireless track records in other 1355 

states, these nonexistent or nearly nonexistent track records in other states do not provide 1356 

any indication that Tempo has the ability to compete for wireless consumers in Illinois 1357 

                                                           
115 Tempo response to Staff DR-1.17. 
116 Tempo response to Staff DR-1.17. 
117 Staff Ex. 1.04 (Tempo responses to DRs-1.19 &1.20 and Tempo Exhibits 1.19 and 1.20). 
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without access to subsidies. 1358 

Q.  Tempo claims it is a leading provider of prepaid wireless services.  Do you agree? 1359 

A. No. Tempo promotes itself as “a leading provider of prepaid wireless voice and data 1360 

communications services” on its website.118 But, Tempo only began to provide wireless 1361 

services in July 2013.  On a nationwide combined basis, Tempo served a total of ***BEG 1362 

CONF*** x, x and x ***END CONF*** prepaid wireless non-Lifeline consumers and a 1363 

total of ***BEG CONF*** x, x and xxx ***END CONF*** prepaid wireless Lifeline 1364 

consumers in July-September 2013, respectively.119 Clearly, Tempo has not yet become, 1365 

and it remains to be seen whether it will become, a leading provider of prepaid wireless 1366 

services. The claim that Tempo is a leading provider of prepaid wireless services is, 1367 

based upon information it supplied in this proceeding, incorrect and misleading. 1368 

Q. Has Tempo supplied its financial statements for prior fiscal years to support its 1369 
petition? 1370 

A. No. Tempo has not provided wireless services in any prior fiscal year and thus cannot and 1371 

has not supplied its financial statements for any prior fiscal year to support its petition. 1372 

But, Tempo has supplied a projected operating budget (consolidated across all states) in 1373 

its response to Staff DR-1.08, which, for obvious reason, was not based upon Tempo’s 1374 

prior fiscal year performance. These projected financials, however, are not proper 1375 

substitutes for its financial statements. These projected financials merely reflect what 1376 

Tempo hopes to, or believes that it will or may, achieve in the future. They are not proof 1377 

that Tempo is a viable wireless telecommunications carrier in any state, in particular, in 1378 

                                                           
118 http://www.mytempo.com/Learn-About/About-Tempo.aspx (accessed on November 13, 2013).  
119 Staff Ex. 1.04 (Tempo responses to DRs-1.19 &1.20 and Tempo Exhibits 1.19 and 1.20). 
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Illinois. Furthermore, as shown below, the margins of errors of its revenue projections for 1379 

July-September 2013 exceed three thousand percent. Therefore, the Commission’s 1380 

Section 54.201(h) evaluation should be based upon Tempo’s financial statements, not its 1381 

projected financials. The fact that Tempo cannot and has not provided its prior years’ 1382 

financial statements to support its petition means that it cannot and has not demonstrated, 1383 

based upon its wireless track record in Illinois, that it has the ability to compete for 1384 

wireless consumers in Illinois without access to subsidies.   1385 

Q. Do you have a further comment regarding the  Illinois Section 54.201(h) evaluation? 1386 

A. Yes. Lifeline support is not a form of corporate welfare; the intended beneficiaries are 1387 

low income consumers. Lifeline support is designed to help low income consumers with 1388 

the costs of telephone services through a discount off their monthly rates under the 1389 

premise that, without the discount, some low income consumers may be left without 1390 

telephone services. Lifeline support is not intended to provide a profitable business plan 1391 

for a carrier or to engineer market entry of a carrier that would not have otherwise entered 1392 

the telecommunications market in Illinois. Thus, in order to be designated as a wireless 1393 

Lifeline-only ETC in Illinois, a carrier should demonstrate, based upon its wireless track 1394 

record in Illinois, that it is able to compete for wireless consumers in Illinois without 1395 

access to subsidies. 1396 

As noted earlier, the new financial and technical capability requirement is intended to 1397 

strengthen protections against waste, fraud and abuse under the premise that carriers that 1398 

have a viable business case are less likely to resort to waste, fraud and abuse for revenues 1399 

when functioning as Lifeline-only ETCs. The Illinois Section 54.201(h) evaluation Staff 1400 
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proposes here based upon FCC guidelines, which first and foremost requires that Tempo, 1401 

not its affiliate or third party contractor, have provided wireless services to consumers in 1402 

Illinois starting at least 6 months prior to the submission of its petition, is intended to 1403 

filter out applicants that have not proven they have the ability to compete for wireless 1404 

consumers in Illinois without access to subsidies. The Commission’s Lifeline-only ETC 1405 

designation proceeding should not be used to engineer market entry of a carrier that the 1406 

new financial and technical capability requirement is aimed to filter out.  In practical 1407 

terms, under the Illinois Section 54.201(h) evaluation Staff proposes here based upon 1408 

FCC guidelines, the Commission’s wireless Lifeline-only ETC designation should seek 1409 

to designate a requesting wireless carrier that has made its business case in Illinois based 1410 

upon its track record of providing wireless services to consumers in Illinois. Tempo is not 1411 

such a carrier; Tempo has not provided wireless services to consumers in Illinois, and 1412 

thus, cannot and has not demonstrated, based upon its wireless track record in Illinois, 1413 

that it is able to compete for wireless consumers in Illinois without access to subsidies. 1414 

Therefore, Tempo should not be designated as a Lifeline-only ETC in Illinois. 1415 

Q. What arguments has Tempo advanced in its Petition to show it meets Section 1416 

54.201(h) of the FCC rules? 1417 

A. In its Petition, Tempo stated that “Section 54.202(a)(4) of the FCC’s rules requires a 1418 

common carrier seeking ETC designation for Lifeline support to demonstrate it is 1419 

financially capable of providing Lifeline service in compliance with the FCC’s rules;” 1420 

but, it made no mention of Section 54.201(h) of the FCC rules.120 Regardless, in order to 1421 

be designated as a wireless Lifeline-only ETC in Illinois, Tempo must pass the 1422 

                                                           
120 Petition at 13. 
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Commission’s Section 54.201(h) evaluation and this Commission must find that it has 1423 

done so. In support of its claim that it meets the FCC’s financial and technical capability 1424 

requirement, Tempo stated the following on pages 13-15 of its Petition: 1425 

▪ Tempo satisfies all considerations prescribed in the FCC guidelines.   1426 

▪  Tempo has sufficient operating capital. 1427 

▪ Tempo’s partnership with Sprint further demonstrates Tempo is technically and 1428 
financially capable of providing prepaid wireless services. 1429 

▪ Birch has been operating as a successful wireline carrier since 1996 and performs 1430 
various functions for Tempo’s wireless operation. 1431 

▪ Tempo is a new entity and has not been subject to any enforcement proceedings or 1432 
ETC revocation proceedings.  1433 

▪ Birch has not been subject to an abnormal number of enforcement actions. 1434 

Q. Does Tempo satisfy all considerations prescribed by the FCC in Illinois? 1435 

A. No. After reiterating the FCC-prescribed relevant considerations, Tempo asserted that it 1436 

“satisfies these criteria [i.e., considerations].”121 This is incorrect. As discussed in Section 1437 

II.C.3, one of the considerations the FCC prescribed for the Commission’s Section 1438 

54.201(h) evaluation is whether an applicant has previously provided services to non-1439 

Lifeline consumers; the FCC did not attach “in any state” to the consideration. Tempo 1440 

seeks designation in Illinois as a wireless Lifeline-only ETC. The most relevant non-1441 

Lifeline experience for the Commission’s Section 54.201(h) evaluation should be 1442 

Tempo’s experience of providing wireless services to non-Lifeline consumers in Illinois. 1443 

Tempo, however, has not provided wireless services in Illinois and thus has failed the 1444 

                                                           
121 Petition at 13. 
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“non-Lifeline experience” consideration in Illinois.122 As a result, the assertion that 1445 

Tempo meets all FCC-prescribed considerations in Illinois is incorrect.  1446 

Q. How did Tempo describe its wireless experiences in its Petition? 1447 

A. Tempo asserted in July 2013 that it satisfied the FCC-prescribed consideration of whether 1448 

Tempo has previously provided services to non-Lifeline consumers.123 It then stated that 1449 

“Tempo will initially offer prepaid wireless voice and data services in 19 states starting in 1450 

August 2013, and nationwide starting in September 2013.”124 Tempo’s representation of 1451 

its service starting date refutes its assertion that it satisfied the FCC-prescribed non-1452 

Lifeline experience consideration when it made the assertion. Moreover, in August 2013, 1453 

Tempo did not provide wireless services in 19 states; it provided wireless services in one 1454 

state, serving a total of ***BEG CONF*** x *** END CONF*** consumers.125 In 1455 

September 2013, Tempo did not provide wireless services nationwide; it provided 1456 

wireless services to non-Lifeline consumers in one state and to Lifeline customers in 1457 

three states, serving a combined total of ***BEG CONF*** x and xxx *** END 1458 

CONF*** non-Lifeline and Lifeline consumers, respectively.126 If Tempo offered 1459 

wireless services in 19 states in August 2013 and nationwide in September 2013, the 1460 

numbers of non-Lifeline customers it was able to gain and serve do not support the notion 1461 

that Tempo has the ability to compete for wireless consumers in Illinois without access to 1462 

subsidies.   1463 

                                                           
122 Staff Ex. 1.04 (Tempo responses to DRs-1.19 &1.20 and Tempo Exhibits 1.19 and 1.20). 
123 Petition at 13. 
124 Petition at 13. 
125 Staff Ex. 1.04 (Tempo responses to DRs-1.19 &1.20 and Tempo Exhibits 1.19 and 1.20). 
126 Staff Ex. 1.04 (Tempo responses to DRs-1.19 &1.20 and Tempo Exhibits 1.19 and 1.20). 
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Q. Please comment on Tempo’s contention that its core business will be the provision of 1464 
wireless services to non-Lifeline customers. 1465 

A. Tempo asserted in July 2013 that its core business will be the provision of wireless 1466 

services to non-Lifeline customers and the majority of its target customer base is 1467 

projected to be non-Lifeline customers.127 Based upon information it supplied, Tempo 1468 

began to provide wireless services in July 2013; on a nationwide combined basis, it 1469 

served a total of ***BEG CONF*** x, x and x ***END CONF*** non-Lifeline 1470 

consumers in July-September 2013, respectively; in the three states in which it provided 1471 

wireless services in September 2013, its wireless non-Lifeline ratios are ***BEG 1472 

CONF*** x% , x%, and x% ***END CONF***, respectively.128 Thus, Tempo’s track 1473 

records since its incorporation in December 2012 do not support a conclusion that its core 1474 

business is or will be the provision of wireless services to non-Lifeline customers or the 1475 

majority of its target customer base is or will be non-Lifeline customers. In other words, 1476 

Tempo has presented no evidence that its core business is or will be the provision of 1477 

wireless services to non-Lifeline customers or the majority of its target customer base is 1478 

or will be non-Lifeline customers. 1479 

Q. Should the Commission’s evaluation of Tempo’s ETC application under Section 1480 
54.201(h) be based upon its projections? 1481 

A. No. Tempo has repeatedly made representations in its Petition in an attempt to show that 1482 

it meets the FCC’s financial and technical capability requirement:   1483 

▪ Tempo will offer prepaid wireless services in 19 states starting in August 2013.129 1484 

▪ Tempo will offer prepaid wireless services nationwide starting in September 2013.130 1485 

                                                           
127 Petition at 13-14. 
128 Staff Ex. 1.04 (Tempo response to Staff DRs 1.19 and 1.20). 
129 Petition at 13. 
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▪ Tempo’s core business will be the provision of wireless services to non-Lifeline 1486 
customers.131 1487 

▪ Tempo projects the majority of its targeted customer base will be non-Lifeline.132 1488 

▪ Tempo provides its projected financials in place of its financial statements.133  1489 

There is no evidence that Tempo’s representations are or ever will prove accurate. Take 1490 

the example of Tempo’s revenue projections. In May 2013, Tempo represented that it 1491 

“will start accruing revenues” from its wireless non-Lifeline services in July 2013, with 1492 

projected revenues of ***BEG CONF*** $xx,xxx, $xx,xxx, and $xx,xxx ***END 1493 

CONF*** for July-September 2013, respectively.134 In sharp contrast, Tempo’s wireless 1494 

revenues for these months have turned out to be significantly lower than the projected 1495 

amounts, with the margins of errors of its revenue projections exceeding three thousand 1496 

percent (see table below).  1497 

***BEG CONF*** 1498 

Tempo's	Revenue	Projection	Margin	of	Error	

		 13‐Jul 13‐Aug	 13‐Sep

Total	Projected	Revenues135	 $xx,xxx	 $xx,xxx		 $xx,xxx	

Wireless	Revenues	from	Service	Plans136	 $xx	 $xxx	 $x,xxx	

Wireless	Revenues	from	Handset	Sales137	 $xxx	 $xxx		 $xxx	

Margin	of	Error	of	Revenue	Projection	 xxxx% xxxx%	 xxxx%
                                                                                                                                                                                           
130 Petition at 13. 
131 Petition at 13-14. 
132 Petition at 14. 
133 Staff Ex. 1.05 (Tempo response to Staff DR-1.23A and Tempo Exhibit 1.08). 
134 Exhibit 4 to Petition at 13, Staff Ex. 1.05 (Tempo response to Staff DR-1.23A and Tempo Exhibit 1.08), and 
Staff Ex. 1.06 (Tempo response to Staff DR-2.06).    
135 Staff Ex. 1.05 (Tempo response to Staff DR-1.23A and Tempo Exhibit 1.08). 
136 Wireless Revenues from Service Pans are revenues Tempo generated from its services plans and calculated based 
on Tempo’s response to Staff DR-1.18 (Staff Ex. 1.07) and Tempo Exhibits 1.19 and 1.20 (Staff Ex. 1.04). 
137 The calculation of Wireless Revenues from Handset Sales assumes that each non-Lifeline customer in a month 
purchased a handset in the month and did so at the price of $70.  However, continuing customers, if any, may not 
purchase new handsets each month, and as a result, Tempo may not generate revenues from handset sales from each 
continuing customer.  Tempo offers handsets at six difference prices ($19.95, $24.95, $39.95, $69.95, $99.95, and 
$245.96) (http://www.mytempo.com/Plans/test.aspx, accessed November 11, 2013).  The price of $70 is above the 
median price.  Moreover, the calculation also assumes each Lifeline customer elected a free handset. 



  
Docket 13-0448 

ICC Staff Ex. 1.0 
 

68 
 

***END CONF*** 1499 

 The sizes of these margins of errors do not necessarily suggest that Tempo has somehow 1500 

deliberately inflated its revenue projections in order to pass the Commission’s Section 1501 

54.201(h) assessment. But, they do underscore why the Commission should not rely on 1502 

Tempo’s projections for the Commission’s evaluation of its ETC application under 1503 

Section 54.201(h). As discussed in Section II.C.3, the Section 54.201(h) evaluation of 1504 

Tempo’s ETC application should be based upon Tempo’s wireless track record in Illinois 1505 

(and where its wireless track record in Illinois fails by a narrow margin to establish that it 1506 

has the ability to compete for wireless consumers in Illinois without access to subsidies, 1507 

consider Tempo’s comparable wireless track records in other states), not based upon what 1508 

Tempo asserts it will achieve. 1509 

Q. Please comment on Tempo’s “operating capital” argument. 1510 

A. In support of the claim that it meets the FCC’s financial and technical capability 1511 

requirement, Tempo stated in its Petition: 1512 

Tempo has sufficient operating capital to provide prepaid wireless Lifeline 1513 
services. In May 2013, the individual owners of Birch Capital, LLC 1514 
(Birch’s sole member) contributed funding to the company.  These “start-1515 
up” funds are large enough to cover the company’s operating expenses for 1516 
more than a month.138 1517 

 Surely, a start-up fund would be helpful for Tempo to jump-start its wireless operation.  1518 

But, the ability to access capital, an ultimate owner’s or investor’s, does not by itself 1519 

establish that Tempo is a viable wireless telecommunications carrier in Illinois. In 1520 

particular, while necessary for its operation, the ability to access capital is not indicative 1521 

of Tempo’s ability to produce incomes or its ability to compete for wireless consumers in 1522 

                                                           
138 Petition at 14. 
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Illinois without access to subsidies. The FCC guidelines for the Commission’s Section 1523 

54.201(h) evaluation do not include a consideration of an applicant’s ability to access 1524 

capital; they include considerations of an applicant’s experience of providing services to 1525 

non-Lifeline consumers, how long the applicant has been in business, and the applicant’s 1526 

ability to generate non-USF sourced revenues.   1527 

Q. Tempo cited its partnership with Sprint as evidence that it meets the FCC’s 1528 
financial and technical capability requirement.  Please comment. 1529 

A.  Tempo stated in its Petition: 1530 

 Tempo is reselling the wireless services of Sprint for both its Lifeline and 1531 
non-Lifeline services. Sprint provides wholesale capacity to numerous 1532 
wireless resellers. Like several other prepaid wireless providers, Sprint 1533 
will provide Tempo with the network infrastructure and wireless 1534 
transmission facilities needed for Tempo to offer service as a MVNO [i.e., 1535 
wireless reseller].  Sprint is a large, nationwide carrier, and serves several 1536 
other MVNOs offering wireless Lifeline products.  Tempo’s partnership 1537 
with Sprint further demonstrates Tempo is technically and financially 1538 
capable of providing prepaid wireless Lifeline service.139   1539 

First, as discussed in Section III.B.1, Tempo has not demonstrated that it has in place a 1540 

contractual agreement with Sprint authorizing it to procure Sprint wireless services for 1541 

resale to its end user customers in Illinois. There is no evidence that Tempo has even 1542 

established a partnership with Sprint, or at least a partnership of which Sprint is aware. 1543 

Second, Tempo’s partnership with Sprint, even if it had been established, is not proof that 1544 

Tempo is capable of competing for wireless consumers in Illinois without access to 1545 

subsidies; nor does the fact that Sprint is a large, nationwide wireless service provider or 1546 

the fact that Sprint provides wholesale capacity to numerous wireless resellers.   1547 

                                                           
139 Petition at 14-15. 
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The fact that Sprint is a large carrier and provides wireless services to numerous other 1548 

resellers does not signify that every reseller, in particular Tempo, that intends to resell 1549 

Sprint’s wireless services in Illinois has the ability to compete for wireless consumers in 1550 

Illinois without access to subsidies. If Sprint furnishes to Tempo wireless services for 1551 

resale to Tempo’s end user customers, Sprint would be an upstream supplier of an input 1552 

for Tempo’s wireless operation. Generally, an upstream supplier’s success is not 1553 

sufficient for a downstream service provider’s success. To the extent Sprint’s ability to 1554 

provision wireless services affects Tempo’s wireless operation, the impact should be 1555 

reflected in Tempo’s products and services and in Tempo’s wireless track record. As 1556 

Tempo, not Sprint, is the petitioner seeking ETC designation, the Commission’s 1557 

evaluation of its application under Section 54.210(h) should directly examine Tempo’s 1558 

wireless track record in Illinois and determine, based upon such record, whether Tempo 1559 

has proven that it has the ability to compete for wireless consumers in Illinois without 1560 

access to subsidies. 1561 

Q. In support of its assertion that it meets the FCC’s financial and technical capability 1562 
requirement, Tempo contended that Birch has been a successful wireline carrier 1563 
since 1996.  Please comment. 1564 

A. In attempting to show that it meets the FCC’s financial and technical capability 1565 

requirement, Tempo asserted: 1566 

Tempo utilizes the same management and day-to-day operational 1567 
personnel as currently utilized by Birch, a company that has been 1568 
operating as a successful competitive local exchange carrier since 1996. 1569 
Birch’s current corporate officers are also corporate officers of Tempo and 1570 
Tempo is owned by the same ultimate owners of Birch (but is not part of 1571 
the Birch corporate family). In addition, Tempo relies on Birch for various 1572 
network facilities, back office, billing, and customer support functions 1573 



  
Docket 13-0448 

ICC Staff Ex. 1.0 
 

71 
 

necessary for Tempo to provide both its Lifeline and non-Lifeline 1574 
services.140  1575 

 As described in Section III.A, Birch furnishes various inputs for Tempo’s wireless 1576 

operation under the parties’ service agreement, and thus, is an upstream supplier for 1577 

Tempo’s wireless business. But, an upstream supplier’s success is not sufficient for a 1578 

downstream service provider’s success. To the extent an upstream supplier’s ability to 1579 

provision inputs affects Tempo’s wireless operation, the impact should be reflected in 1580 

Tempo’s products and services and in Tempo’s wireless track record. The FCC 1581 

guidelines for the Commission’s Section 54.210(h) evaluation include various 1582 

considerations of Tempo’s operation, not that of its upstream supplier. The objective of 1583 

the Commission’s evaluation of its ETC application under Section 54.210(h) is to 1584 

determine whether Tempo, not its upstream supplier, has the ability to compete for 1585 

wireless consumers in Illinois without access to subsidies. Therefore, the Commission’s 1586 

Section 54.210(h) evaluation should directly examine Tempo’s wireless track records in 1587 

Illinois and determine, based on such records, whether Tempo is capable of competing 1588 

for wireless consumers in Illinois without access to subsidies. 1589 

Moreover, in its Petition Tempo defined “Birch” as Birch Telecom of the Great Lakes, a 1590 

wireline carrier in Illinois,141 which Tempo reiterated repeatedly in its responses to Staff 1591 

Data Requests: “‘Birch’ as defined in the Petition refers to Birch Telecom of the Great 1592 

Lakes, Inc. (see Petition at 2).”142 Birch Telecom of the Great Lakes (or Birch) was 1593 

certified to provide local exchange and interexchange services in Illinois in October 1594 

                                                           
140 Petition at 14. 
141 Petition at 2. 
142 Tempo responses to Staff DR-1.09 and DR-1.10. 
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2000.143  Contrary to Tempo’s assertion, Birch, as defined in the Petition, has not been 1595 

operating (in Illinois) as a local exchange carrier since 1996. 1596 

Furthermore, as a general matter, a firm’s success in one market niche does not 1597 

automatically signify that the firm will succeed in another market niche. A carrier’s 1598 

success as a wireline carrier in a telecommunications market does not automatically mean 1599 

that the carrier will succeed as a wireless carrier in the telecommunications market. 1600 

Birch’s wireline experience in Illinois, even if a successful one, which Tempo has 1601 

declined to substantiate, would not be adequate to establish Birch’s ability to compete for 1602 

wireless consumers in Illinois without access to subsidies, much less Tempo’s ability to 1603 

compete for wireless consumers in Illinois without access to subsidies. As Tempo noted, 1604 

“Birch is not a party to this proceeding and information regarding Birch is beyond the 1605 

scope of this proceeding and not likely result in admissible evidence in this proceeding” 1606 

(emphasis added);144 “[the subject matter of this proceeding] centers on Tempo’s [not 1607 

Birch’s] qualifications to act as an eligible telecommunications carrier in Illinois” 1608 

(emphasis added).145 In addition, pursuant to the FCC guidelines, the relevant experience 1609 

for the Commission’s Section 54.210(h) evaluation of Tempo’s ETC application in 1610 

Illinois should be Tempo’s wireless experience in Illinois. Therefore, the Commission’s 1611 

Section 54.210(h) evaluation should directly examine Tempo’s wireless track record in 1612 

Illinois and determine, based on such record, whether Tempo is and will remain capable 1613 

of competing for wireless consumers in Illinois without access to subsidies.  1614 

                                                           
143 Birch Wireline Certification Order (Docket No. 00-0376). 
144 Objections to Birch Requests, Tempo response to Staff’s first set of data requests. 
145 Objections to Birch Requests, Tempo response to Staff’s first set of data requests. 
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Q. Do you have additional comments?  1615 

A. As a general matter, Tempo has the burden of proof to supply facts to substantiate its 1616 

claims and to support its arguments articulated in the Petition. To the extent it claims that 1617 

it should be deemed to meet the FCC’s financial and technical capability requirement as a 1618 

wireless ETC applicant because Birch has operated as a “successful” wireline carrier, 1619 

Tempo has the burden to fully substantiate the claim of Birch’s “successful” wireline 1620 

experience. Tempo has repeatedly cited Birch’s “successful” wireline experience since 1621 

1996 in its Petition; e.g.,  1622 

 Birch is a competitive local exchange carrier (“CLEC”) and interexchange 1623 
carrier (“IXC”), and since 1996 has been providing high-quality, cost-1624 
effective integrated communications services and related information 1625 
technology services to residential and small and medium-sized business 1626 
(“SMB”) customers.146 1627 

 As a successful, profitable CLEC for over 15 years Birch has disaster 1628 
recovery contingency plans. (Emphasis added)147 1629 

 Tempo utilizes the same management and day-to-day operational 1630 
personnel as currently utilized by Birch, a company that has been 1631 
operating as a successful competitive local exchange carrier since 1996.  1632 
(Emphasis added)148 1633 

Tempo’s citation of Birch’s “successful” wireline experience in its attempt to argue that it 1634 

should be deemed to meet the FCC’s financial and technical capability requirement 1635 

suggests that Tempo considers Birch’s “successful” wireline experiences pertinent to the 1636 

Commission’s evaluation of its application under Section 54.201(h). Based upon this 1637 

understanding, I requested that Tempo supply Birch information to substantiate its Birch 1638 

                                                           
146 Petition at 5. 
147 Petition at 11. 
148 Petition at 14. 
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claim; e.g., Birch corporate family’s revenues,149 Birch’s Illinois revenues,150 Birch’s 1639 

wireline customer counts in Illinois,151 Birch’s sample customer bills in Illinois and the 1640 

Commission’s Competition Data Requests.152 Tempo has declined to provide such Birch 1641 

information on the ground that Birch is not a party to this proceeding and Birch 1642 

information is beyond the scope of this proceeding: 1643 

Birch is not a party to this proceeding and information regarding Birch is 1644 
beyond the scope of this proceeding and not likely to result in admissible 1645 
evidence in this proceeding.  (Emphasis added)153 1646 

Tempo objects to each of the Birch Requests because they are not relevant 1647 
to the subject matter of this action, which centers on Tempo’s 1648 
qualifications to act as an eligible telecommunications carrier in Illinois. 1649 
The information sought by the Birch Requests is not reasonably calculated 1650 
to lead to the discovery of admissible evidence in this proceeding and is 1651 
not relevant to the subject matter of this proceeding.  (Emphasis added)154 1652 

On one hand, Tempo cited Birch’s “successful” wireline experience to support its claim 1653 

that Tempo should be deemed to meet the FCC’s financial and technical capability 1654 

requirement. On the other hand, Tempo asserted that Birch is not a party to this 1655 

proceeding; information regarding Birch is irrelevant and beyond the scope of this 1656 

proceeding. In short, Tempo attempts to have it both ways. 1657 

Q. Do you recommend that the Commission require Tempo provide Birch information 1658 
for the showing that Birch has been operating as a successful wireline carrier in 1659 
Illinois? 1660 

                                                           
149 Staff DR-1.25 requests Tempo to provide Birch’s FCC Form 499-A for 2010-2013 (reporting revenues for 
calendar years 2009-2012).  Tempo declined to do so. 
150 Staff DR-1.24 requests Tempo to provide Birch’s Illinois Universal Service Fund (“IUSF”) Staff Data Requests 
for the period of 2000-2012 (i.e., reporting Illinois revenues for calendar years 2000-2012). Tempo declined to do 
so.  
151 Staff DR-1.21 requests Tempo to provide Birch’s wireline customer information for the period of October 2000-
September 2013.  Tempo declined to do so. 
152 Staff DR-1.22 requested Tempo to provide Birch’s sample customer bills in Illinois and Birch’s Illinois 
Commerce Commission Competition Data Requests.  Tempo declined to do so. 
153 Objections to Birch Requests, Tempo response to Staff’s first set of data requests. 
154 Objections to Birch Requests, Tempo response to Staff’s first set of data requests. 
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A. In order for it to pass the Commission’s Section 54.201(h) evaluation outlined in Section 1661 

II.C.3, Tempo must have provided wireless services in Illinois, and demonstrated, based 1662 

upon its wireless track record in Illinois, that it is able to compete for wireless consumers 1663 

in Illinois without access to subsidies. Thus, I do not recommend that the Commission 1664 

require that Tempo supply Birch information for the showing that Birch has been 1665 

operating as a successful wireline carrier in Illinois for Commission’s Section 54.201(h) 1666 

evaluation. But, if the Commission elects to use Birch’s “successful” wireline experience 1667 

in place of Tempo’s wireless track record in Illinois for the Commission’s Section 1668 

54.201(h) evaluation, which, for reasons stated earlier, I do not recommend, the 1669 

Commission then should require Tempo to supply Birch’s full track record for the 1670 

Commission’s and Staff’s review. If it fails to do so, the Commission should dismiss its 1671 

Birch-based supporting arguments for its contention that it should be deemed to meet the 1672 

FCC’s financial and technical capability requirement.   1673 

Q. In support of its claim that it meets the FCC’s financial and technical capability 1674 
requirement, Tempo stated: “As a new entity, Tempo has not been subject to any 1675 
enforcement proceedings or ETC revocation proceedings.”155 Please comment. 1676 

A. The FCC guidelines for the Commission’s Section 54.201(h) evaluation include a 1677 

consideration of whether the applicant has been subject to any enforcement action or 1678 

ETC revocation proceeding in any state. Given its “new entity” status, its lack of 1679 

enforcement action or ETC revocation proceeding against it provides little information 1680 

regarding Tempo’s ability to comply with rules, laws, and FCC/ICC requirements in 1681 

Illinois. Moreover, as noted in Section II.C.3, to meet Section 54.201(h) requirements 1682 

outlined therein, Tempo must have provided wireless services in Illinois and shown, 1683 

                                                           
155 Petition at 14. 
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based upon its wireless track record in Illinois, that it has the ability to comply with rules, 1684 

laws and FCC/ICC requirements as a wireless telecommunications carrier in Illinois. 1685 

Tempo, however, has not created any wireless track record in Illinois, and thus, cannot 1686 

and has not demonstrated, based upon its wireless track record in Illinois, that it has the 1687 

ability to comply with rules, laws and FCC/ICC requirements in Illinois. 1688 

Q. What information has Tempo provided regarding the “not abnormal” number of 1689 
enforcement actions against Birch?  1690 

A. In its Petition, Tempo stated that “Birch has not been subject to an abnormal number of 1691 

enforcement proceedings.”156 In response to a Staff inquiry regarding the “not abnormal” 1692 

number of enforcement actions against Birch, Tempo identified 20 such actions. 1693 

1.  California Public Utilities Commission (“CPUC”) Decision 09-06-013157 1694 

As described in the CPUC Decision, Birch’s application for service authority “contained 1695 

erroneous representations, and omitted material information, about the regulatory history 1696 

of Birch Telecom (which by then was its subsidiary) and itself.”158 In particular, the 1697 

application included:  1698 

a verification [signed by Birch’s CEO and President] pursuant to the 1699 
[California] Commission’s application requirements that essentially 1700 
disclaimed the existence of certain prior or current bankruptcy activity, 1701 
civil or criminal liability under section 17000 et seq. of the California 1702 
Business and Professions Codes, or actions involving misrepresentations 1703 
to consumers, as of July 2, 2008. 159 1704 

                                                           
156 Petition at 14. 
157 CPUC Decision 09-06-013, Approving Settlement and Granting Certificate of Public Convenience and Necessity 
to Operate as a Provider of Facilities-based and Resold Telecommunications Services, Application 08-07-024 (June 
4, 2009)(“CPUC Decision”). 
158 CPUC Decision at 4. 
159Id. 
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The CPUC’s Consumer Protection and Safety Division filed a Protest to Birch’s 1705 

application, alleging violation of Rule 1.1.160 This, ultimately, led to a Settlement 1706 

Agreement under which Birch admitted it violated Rule 1.1 and agreed to the payment of 1707 

a fine of $10,000 for the violation.161  1708 

2. FCC Decisions Finding Birch in Violations of the FCC’s Slamming Rules 1709 

In its response to Staff DR-1.09, Tempo stated that “[s]ince June 2009, the Birch family 1710 

of companies have received approximately 21 unfavorable decisions from the Federal 1711 

Communications Commission (‘FCC’) with respect to slamming matters.”162 Tempo then 1712 

provided supplemental information regarding FCC’s unfavorable decisions against Birch 1713 

on slamming matters. The FCC decisions ultimately identified by Tempo involve 21 1714 

complaints against Birch on slamming matters, all of which were filed between 2010 and 1715 

2012 and 3 of which pertain to Birch’s operation in Illinois.163 The FCC issued decisions 1716 

against Birch on 19 of the 21 complaints, finding Birch’s actions resulted in unauthorized 1717 

changes in the customers’ telecommunications service providers.164    1718 

                                                           
160 CPUC Decision at 4 and fn. 3. 
161 CPUC Decision at 5-7 and Appendix to CPUC Decision at 3.  Also, the CPCU found “the remedial provisions of 
the Settlement [Agreement] appropriately address the deficiencies in the original application” and ultimately 
approved Birch’s application for service authority in California (CPUC Decision at 2). 
162 Staff Ex. 1.08a (Tempo response to Staff DR-1.09). Slamming refers to “the illegal practice of switching a 
consumer's traditional wireline telephone company for local, local toll, or long distance service without permission. 
The slamming rules also prohibit unreasonable delays in the execution of an authorized switch by your local 
telephone company” (http://www.fcc.gov/encyclopedia/slamming, accessed November 21, 2013.) 
163 Staff Ex. 1.08b (Tempo Exhibit 1.09-3). 
164 Staff Ex. 1.08b (Tempo Exhibit 1.09-3).  See also FCC Decisions DA 10-1390, DA 10-1820, DA 13-698, DA 
13-994, DA 13-1064, DA 13-1131, DA 13-1258, DA 13-1292, DA 13-1621, DA 13-1645, DA 13-1716, DA 13-
1827, and DA 13-1889.   
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In addition, as disclosed in its Settlement Agreement with the CPUC, Birch was also the 1719 

subject of various slamming investigations by the FCC prior to June 2009:165 1720 

▪ At the time the Birch Verification was signed,166 Birch Communications’ newly 1721 
acquired subsidiary, Birch Telecom, was the subject of two complaints before the FCC 1722 
involving allegations of slamming that arose as the result of misrepresentations to 1723 
consumers by Birch Telecom’s independent telemarketers. The two slamming 1724 
complaints were resolved by the FCC against Birch Telecom. 1725 

▪ Prior to the date of the Birch Verification, three other related slamming complaints 1726 
before the FCC were resolved against Birch Telecom.  1727 

▪ In 2004, Birch Communications agreed to a consent order by the FCC to resolve an 1728 
investigation against Birch Communications pertaining to allegations that during 2002, 1729 
Birch Communications’ independent telemarketers had impersonated Bell South 1730 
employees or agents and induced consumers to transfer their long-distance services 1731 
under false pretenses, as well as other allegations of other unlawful conduct.  Pursuant 1732 
to the consent order, Birch Communications agreed to make a “voluntary” payment of 1733 
$155,000 to the U.S. Treasury and institute various remedial measures to prevent such 1734 
actions in the future.  1735 

Though it is not clear what criteria Tempo relies on to determine what number of 1736 

enforcement actions is abnormal or normal, Birch apparently has had a long history of 1737 

issues involving its marketing practices (i.e., slamming).  1738 

Q. Please provide a summary of the evaluation of Tempo’s ETC application under 1739 
Section 54.201(h). 1740 

A. In Staff’s opinion, for an affirmative finding under Section 54.201(h) of the FCC rules in 1741 

Illinois, Tempo must demonstrate, based upon its wireless track record in Illinois, that it 1742 

has the ability to compete for wireless consumers in Illinois without access to subsidies. 1743 

Tempo was incorporated in December 2012; it has not provided wireless services to 1744 

consumers in Illinois, and thus, cannot and has not shown, based upon its wireless track 1745 

                                                           
165 CPUC Decision at 6-7. 
166 The Birch Verification refers to the verification signed by Birch’s CEO and President Vincent Oddo and attached 
to Birch’s application seeking service authority from the CPUC in Application 08-07-024 (filed July 16, 2008).  
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record in Illinois, that it has the ability to compete for wireless consumers in Illinois 1746 

without access to subsidies. Therefore, based upon criteria outlined in Section II.C.3, 1747 

Tempo does not meet Section 54.201(h) requirements, and thus, should not be designated 1748 

as a wireless Lifeline-only ETC in Illinois.   1749 

F. Illinois Consumer Benefit Evaluation 1750 

Q. Please describe how the Commission should determine whether Tempo has shown 1751 
that its designation will produce concrete benefits to consumers in Illinois.  1752 

A. Note that the objective of the Commission’s consumer benefit evaluation under Section 1753 

214(e)(2) is not to determine whether the federal Lifeline program as a whole produces 1754 

concrete benefits to consumers in Illinois. Rather, it is to determine whether the 1755 

designation of a particular carrier, Tempo, in a particular geographic area, will produce 1756 

concrete benefits to consumers in Illinois. That the federal Lifeline program as a whole 1757 

produces significant benefits to consumers in Illinois does not automatically signify that 1758 

Tempo’s designation will result in significant benefits to consumers in Illinois. 1759 

 As discussed in Section II.C, in order to be designated as an ETC in Illinois, an ETC 1760 

applicant in Illinois has the burden of proof to demonstrate that its designation is 1761 

consistent with the public interest, convenience and necessity, and in particular, its 1762 

designation will produce concrete benefits to consumers in Illinois. The benefits to 1763 

consumers in Illinois from Tempo’s designation are the incremental benefits resulting 1764 

from its designation and are benefits that are currently unavailable to low income 1765 

consumers in the marketplace in its the proposed ETC service area but will become 1766 

available upon its designation. A benefit currently available to low income consumers 1767 

(i.e., offered by one or more existing ETCs) is not a benefit resulting from its designation. 1768 
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For example, access to 911/E911 is an important benefit to low income consumers, but it 1769 

is currently available in the marketplace. Therefore, access to 911/E911 is not an 1770 

incremental benefit resulting from Tempo’s designation in Illinois.   1771 

To determine whether Tempo has made the consumer benefit showing, the Commission 1772 

should consider whether Tempo has identified concrete benefits to consumers, and 1773 

demonstrated, based upon facts and circumstances specific to its case, that such benefits 1774 

are currently unavailable to consumers (i.e., not offered by any existing ETCs) in its 1775 

proposed ETC service area but will be provided by Tempo through its Lifeline offering. 1776 

Tempo should be deemed to have failed to establish a “benefit” as a benefit resulting 1777 

from its designation unless it has made such a showing. 1778 

Q. What specific factors has the FCC considered in its own cost-benefit analysis under 1779 
Section 214(e)(6) of the 1996 Act? 1780 

A. In its own cost-benefit analysis under Section 214(e)(6) of the 1996 Act, the FCC has 1781 

considered the benefits of increased consumer choice and the unique advantages and 1782 

disadvantages of an applicant’s service offering.167 In fact, considerations of these factors 1783 

were imposed on the FCC’s ETC designation under Section 214(e)(6) through Section 1784 

54.202(b) of its rules until removed by the FCC in the USF/ICC Transformation Order.168 1785 

State commissions, however, have never been required by rule or law to include these 1786 

specific considerations in the state commissions’ public interest determination under 1787 

Section 214(e)(2). This, of course, does not mean that the Commission should disregard 1788 

                                                           
167 ETC Order (FCC 05-46) at ¶44. 
168 ETC Order (FCC 05-46), Appendix A and USF/ICC Transformation Order (FCC 11-161), Appendix A. 
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the impact of increased consumer choice or advantages and disadvantages of an 1789 

applicant’s service offering for the Commission’s Section 214(e)(2) determination.   1790 

However, for its public interest determination under Section 214(e)(6), the FCC has noted 1791 

that the benefit of increased competition per se “is unlikely to satisfy the public interest 1792 

test.”169  1793 

Q. Will Tempo’s designation in Illinois necessarily produce a meaningful increase in 1794 
consumer choice in Illinois?  1795 

A. No. The hypothesis that Tempo’s designation as an additional ETC will produce a 1796 

meaningful increase in consumer choice assumes that its Lifeline offering represents a 1797 

meaningful increase in consumer choice. But, this is not necessarily so. Whether a Tempo 1798 

Lifeline plan represents a meaningful increase in consumer choice depends on the 1799 

specifics of the plan and the advantages and disadvantages of the plan compared to all 1800 

Lifeline plans, including but not limited to all prepaid wireless Lifeline plans, currently 1801 

available in the marketplace in its proposed ETC service area. For example, if a low 1802 

income consumer has several Lifeline options and an additional ETC does not provide 1803 

any new and/or better service options or provide lower priced service, the customer is no 1804 

better off than without the options offered by the additional ETC. In this case, the 1805 

“increase” in consumer choice resulting from the additional ETC designation would not 1806 

represent a meaningful increase in consumer choice for this customer. 1807 

A showing that a Tempo Lifeline plan represents a meaningful increase in consumer 1808 

choice entails a demonstration that the Tempo plan is differentiated from all Lifeline 1809 

                                                           
169 ETC Order (FCC 05-46) at ¶44. 
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plans currently available in the marketplace in its proposed ETC service area. This in turn 1810 

requires Tempo to present a fact-based comparison of its Lifeline plan with all Lifeline 1811 

plans, including but not limited to all prepaid wireless Lifeline plans, currently available 1812 

in the marketplace in its proposed ETC service area, and to identify the comparative 1813 

advantages and disadvantages of its Lifeline plan. Ignoring competitive pricing pressure, 1814 

the magnitude of the “increased consumer choice” benefits resulting from a Tempo 1815 

Lifeline offering depends on the degrees of substitutability between the Tempo offering 1816 

and all Lifeline offerings currently available in the marketplace. For example, if low 1817 

income consumers view a Tempo offering as a perfect substitute for one or more Lifeline 1818 

options currently available in the marketplace, this Tempo offering would not represent a 1819 

meaningful increase in consumer choice. 1820 

But, meeting the “differentiation” criterion is not sufficient to establish that a Tempo 1821 

Lifeline offering represents a meaningful increase in consumer choice. A Lifeline plan 1822 

that few or no customers will select cannot be said to represent a meaningful increase in 1823 

consumer choice. A showing that a Tempo Lifeline offering represents a meaningful 1824 

increase in consumer choice also requires Tempo to present a fact-based analysis specific 1825 

to its case to establish a reasonable expectation of nontrivial demand for its Lifeline 1826 

offering in its proposed ETC service area. This, in turn, depends on the specifics of its 1827 

Lifeline offering and the specifics of Lifeline options currently available in the 1828 

marketplace in the proposed ETC service area. 1829 

In sum, a showing that its designation will produce a meaningful increase in consumer 1830 

choice requires, at minimum, that Tempo attain an understanding of the marketplace, in 1831 
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particular, knowledge of Lifeline options currently available in the marketplace, in its 1832 

proposed ETC service area, and present a fact-based comparison between its Lifeline 1833 

offering and those currently available in the marketplace in its proposed ETC service 1834 

area.  1835 

Q. Will Tempo’s designation necessarily produce significant benefits of increased 1836 
competitive pressure? 1837 

A. No. Consumers generally benefit from competition. Each additional service provider 1838 

represents a potential source of competitive pressure and thus potential benefits to 1839 

consumers. But, as discussed above, the mere presence of an additional service provider 1840 

does not necessarily produce a meaningful increase in consumer choice. It likewise does 1841 

not automatically signify a nontrivial increase in the competitiveness of the market. The 1842 

magnitude of the benefits of increased competitive pressure from an additional service 1843 

provider can vary widely from trivial or none to significant, depending on the market 1844 

structure (i.e., the number and capabilities of the incumbent competitors) and the 1845 

capability of the additional service provider. For example, if an additional service 1846 

provider is a member of the “competitive fringe,” its ability to influence the behavior of 1847 

the incumbent competitors would be limited. Also, all else equal, the ability of an 1848 

additional service provider to influence the behavior of incumbent competitors would be 1849 

greater where there are just a few incumbents than where there are already numerous 1850 

incumbents in the marketplace. Therefore, an ETC applicant claiming that its designation 1851 

will result in significant increase in competitive pressure and thus significant benefits (to 1852 

consumers) of increased competition has the burden of proof to specifically identify such 1853 
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benefits and to show how such benefits will be realized. The Commission should 1854 

disregard such claims if the applicant fails to meet that burden. 1855 

 Regardless, even if an applicant has shown that its designation will produce the benefits 1856 

(to consumers) of increased competition, such benefits per se, as the FCC has noted, are 1857 

“unlikely to satisfy the public interest test.”170 1858 

Q. Has Tempo demonstrated that its designation will produce concrete benefits to 1859 
consumers in Illinois? 1860 

A. No. In the attempt to persuade the Commission that its designation promotes the public 1861 

interest, Tempo claimed that its designation will produce various consumer benefits:  1862 

▪ the benefits of comprehensive wireless communication solutions at no charge, 1863 
technologically advanced services at no charge, convenience of prepaid wireless 1864 
services, ability to control over telecommunications spending, the ability to pay only 1865 
for needed services, and no credit check;  1866 

▪  the benefits of increased consumer choice; 1867 

▪  the benefits of increased competitive pressure.171   1868 

But, as discussed below, Tempo has not met its burden of proof for its consumer benefit 1869 

claims. Specifically, Tempo has not presented a fact-based analysis to show the asserted 1870 

benefits are incremental benefits resulting from its designation and are benefits that are 1871 

currently unavailable in the marketplace in its proposed ETC service area but will 1872 

become available upon its designation. Therefore, Tempo has not demonstrated that its 1873 

designation will produce any concrete (incremental) benefits to consumers in Illinois. 1874 

Q. Please discuss Tempo’s consumer benefit claim #1. 1875 

                                                           
170 ETC Order (FCC 05-46) at ¶44. 
171 Petition at 25-27. 
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A. Tempo states in its Petition: 1876 

Tempo seeks to offer a comprehensive wireless communications solution 1877 
to the qualifying consumers at no charge.  Tempo’s ETC designation 1878 
provides accessible, technologically advanced services to a portion of the 1879 
public that may not otherwise be able to obtain telecommunications 1880 
services due to insufficient credit, immigrant status, or living situation.  1881 
Prepaid wireless services like those offered by Tempo also offers 1882 
consumers convenience, control over their telecommunications spending 1883 
without the imposition of high monthly fees, and the ability to pay for only 1884 
those services needed.  Such advantages directly fulfill the goal of 1885 
universal service promulgated by Congress and the FCC.172 1886 

Lifeline support is designed to subsidize eligible consumers’ voice telephony services.  1887 

Tempo proposes to offer two wireless Lifeline plans in Illinois: one with 250 voice 1888 

minutes per month (without rollover) and the other with 150 voice minutes per month 1889 

(with rollover); both are offered to Lifeline customers at $0 monthly charge.173 Though 1890 

Tempo did not specify what it means by the terms of “comprehensive wireless 1891 

communications solution” and “technologically advanced services,” the above passage 1892 

suggests that Tempo contends that its wireless Lifeline plans are “comprehensive 1893 

wireless communications solutions” and “technologically advanced services” and these 1894 

characteristics of its wireless Lifeline plans are among the benefits to consumers that 1895 

would result from its designation. 1896 

As discussed earlier, for a benefit associated with its wireless voice telephony services to 1897 

be a benefit resulting from its designation, Tempo has the burden of proof to present a 1898 

fact-based analysis to show that the benefit is not currently offered by any ETCs in its 1899 

proposed ETC service area but will become available upon its designation. Tempo, 1900 

however, has not made such a showing for the asserted benefits.  1901 

                                                           
172 Petition at 20-21. 
173 Petition at 15-16. 
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Tempo does not and cannot claim that, if designated, it would be the first ETC, or the 1902 

first prepaid wireless ETC, in any portion of its proposed ETC service area. In fact, 1903 

Tempo cannot name a single geographic area or community within its proposed ETC 1904 

service area where there are no ETCs currently offering Lifeline options.174 Similarly, 1905 

Tempo cannot name a single geographic area or community within its proposed ETC 1906 

service area where there are no prepaid wireless ETCs currently offering prepaid wireless 1907 

Lifeline options, free prepaid wireless Lifeline options, or free prepaid wireless Lifeline 1908 

options with at least 250 minutes.175 1909 

Tempo does not assert, let alone provides evidence, that all prepaid wireless Lifeline 1910 

options currently available in the marketplace in its proposed ETC service areas are less 1911 

comprehensive or less technologically advanced than Tempo’s proposed wireless Lifeline 1912 

offering. Even if Tempo’s wireless Lifeline plans constitute “comprehensive wireless 1913 

communications solutions” and “technologically advanced services” (whatever these 1914 

terms mean), Tempo has not demonstrated that comprehensive wireless communications 1915 

solutions or technologically advanced (wireless) services are currently unavailable in the 1916 

marketplace in its proposed ETC service area. Therefore, Tempo has not demonstrated 1917 

that the “comprehensive” and “technologically advanced” features of its proposed 1918 

                                                           
174 Staff Ex. 1.09 (Tempo response to Staff DR-1.11C). Staff DR-1.11C requests that Tempo identify each and every 
geographic area or community within its proposed ETC service area where there are no ETCs currently offering 
Lifeline options. Tempo did not identify any such geographic area or community in its response and stated instead 
“Tempo does not have the information requested” (emphasis added). 
175 Staff Ex. 1.09 (Tempo response to Staff DR-1.11D-F). Staff DR-1.11D-F request that Tempo identify each and 
every geographic area or community within its proposed ETC service area where there are no prepaid wireless ETCs 
currently offering prepaid wireless Lifeline options, FREE prepaid wireless Lifeline options, and FREE prepaid 
wireless Lifeline options with at least 250 minutes, respectively. Tempo did not identify any such geographic area or 
community and stated instead “Tempo does not have the information requested” (emphasis added). 



  
Docket 13-0448 

ICC Staff Ex. 1.0 
 

87 
 

wireless Lifeline offering constitute incremental benefits to consumers from its 1919 

designation. 1920 

Tempo has likewise failed to present evidence that prepaid wireless Lifeline options 1921 

currently available in the marketplace in its proposed ETC service area do not offer 1922 

consumers the convenience of mobility, the ability to control telecommunications 1923 

spending, the ability to pay only for needed services, or no credit check. Thus, Tempo has 1924 

also failed to demonstrate that these asserted benefits of its prepaid wireless services are 1925 

incremental benefits resulting from its designation. 1926 

In sum, Tempo has not demonstrated that Lifeline-eligible consumers in its proposed 1927 

ETC service area currently do not have available to them in the marketplace Lifeline 1928 

options that offer all the asserted benefits. Therefore, Tempo has not met the burden of 1929 

proof to demonstrate that the asserted benefits are benefits to consumers in Illinois 1930 

resulting from its designation.  1931 

Q. Please comment on Tempo’s “immigrant status” assertion. 1932 

A. Tempo claimed in its Petition that its designation “provides accessible, technologically 1933 

advanced services to a portion of the public that may not otherwise be able to obtain 1934 

telecommunications services due to insufficient credit, immigrant status, or living 1935 

situation” (emphasis added).176 In response to an inquiry of which immigration status 1936 

would prevent consumers from obtaining telecommunications services, Tempo stated:  1937 

 Immigration status may prevent a consumer from obtaining post-paid 1938 
telecommunications services where a credit check or other similar 1939 
financial documentation is required. Tempo does not perform credit 1940 

                                                           
176 Petition at 20. 
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checks in connection with its provision of Lifeline service. (Emphasis 1941 
added)177   1942 

 In response to a further inquiry of how and which immigration status works with credit 1943 

checks to prevent consumers from obtaining telecommunications services, Tempo stated: 1944 

Tempo hereby amends its Petition to delete the reference to “immigration 1945 
status.” Tempo intended that reference [to immigration status] to mean 1946 
that its prepaid services would assist in providing telecommunications 1947 
services to a portion of the public that may not otherwise be able to obtain 1948 
service. As Tempo explained in Tempo Response to Staff Data Request 1949 
1.12, that reference was intended to refer to consumers that may not be 1950 
able to obtain telecommunications services in situations where a credit 1951 
check or other similar financial documentation is required prior to 1952 
obtaining service. Tempo does not conduct credit checks for prospective 1953 
customers for either its Lifeline or non-Lifeline wireless service. 1954 
(Emphasis added)178  1955 

 Though abandoning the “immigration status” claim after failing to substantiate it, Tempo 1956 

did not recant the consumer benefit claim that that its designation provides 1957 

telecommunications services to consumers who may not otherwise be able to obtain 1958 

telecommunications services. 1959 

Q. Please discuss Tempo’s claim that its designation provides telecommunications 1960 
services to a portion of the public that may not otherwise be able to obtain 1961 
telecommunications services. 1962 

A. By claiming that its designation provides telecommunications services to consumers that 1963 

may not otherwise be able to obtain telecommunications services, Tempo implies that 1964 

some Lifeline-eligible consumers in its proposed ETC service area currently may not 1965 

have available to them in the marketplace affordable Lifeline options from existing 1966 

ETCs; its designation will fill the unfortunate void and save consumers in adverse 1967 

economic conditions from the predicament of not being able to afford voice telephony 1968 

                                                           
177 Staff Ex. 1.10a (Tempo response to Staff DR-1.12). 
178 Staff Ex. 1.10b (Tempo response to Staff DR-2.08). 
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services, thus resulting in benefits to consumers in Illinois. Tempo, however, has 1969 

presented no basis for such assertions. 1970 

 The objective of the federal Lifeline program is to help low income consumers with the 1971 

costs of voice telephony services through a discount off their monthly rates under the 1972 

premise that, without such assistance, some low income consumers may not be able to 1973 

afford voice telephony services. This, however, does not mean that Lifeline-eligible 1974 

consumers in Tempo’s proposed ETC service area currently do not have available to 1975 

them in the marketplace affordable telecommunications service options and thus would 1976 

not be able to obtain telecommunications services if Tempo’s ETC application is denied. 1977 

 If there exists a geographic area or community within Tempo’s proposed ETC service 1978 

area in which Lifeline-eligible consumers currently do not have available to them in the 1979 

marketplace affordable Lifeline options, providing affordable Lifeline options in such 1980 

geographic area or community would help save Lifeline-eligible consumers from the 1981 

predicament of not being able to afford telecommunications services, which would 1982 

constitute an incremental benefit to consumers from its designation. Yet, Tempo has not 1983 

been able to name a single geographic area or community within its proposed ETC 1984 

service area that meets this criterion.179 Therefore, its claim of saving consumers from the 1985 

predicament of not being able to afford telecommunications services is little more than 1986 

unsupported rhetoric designed to gain the Commission’s approval of its application.  1987 

                                                           
179 Staff Ex. 1.09 (Tempo response to Staff DR-1.11C-F). Staff DR-1.11C-F request that Tempo identify all 
geographic areas and communities within its proposed ETC service area where there are no ETCs currently offering 
Lifeline options, prepaid wireless Lifeline options, FREE prepaid wireless Lifeline options, and FREE prepaid 
wireless Lifeline options with at least 250 minutes, respectively.  Tempo did not identify any such geographic area 
or community and stated instead “Tempo does not have the information requested” (emphasis added).  
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Q. Please discuss Tempo’s consumer benefit claim #2. 1988 

A. Tempo contends that its designation in Illinois will produce increased consumer choices 1989 

and unique advantages to low income consumers and thus should be granted:  1990 

Tempo’s designation as a Lifeline-only ETC will bring increased 1991 
consumer choice and unique advantages to qualifying Illinois consumers, 1992 
on the part of a carrier with demonstrated commitment to quality.  The 1993 
goals of universal service mandated by Congress and the Commission are 1994 
therefore served by designation of Tempo as a Lifeline-only ETC. 180   1995 

I assume that term “the Commission” as used by Tempo refers to the FCC, not the 1996 

Commission. As discussed earlier, a benefit to consumers in Illinois from an ETC 1997 

designation is an incremental benefit to consumers in Illinois resulting from the 1998 

designation and a benefit that is currently unavailable to Lifeline-eligible consumers in 1999 

the proposed ETC service area but will become available upon the designation. A 2000 

meaningful increase in consumer choice would constitute an incremental benefit and thus 2001 

a benefit from the designation.  But, the mere presence of an additional service provider 2002 

does not automatically signify a meaningful increase in consumer choice. A showing that 2003 

a Tempo’s Lifeline offering represents a meaningful increase in consumer choice entails 2004 

a showing that its offering is differentiated from all Lifeline offerings, including but not 2005 

limited to prepaid wireless Lifeline offerings, currently available in the marketplace in its 2006 

proposed ETC service area and a showing that there is a reasonable expectation of 2007 

nontrivial demand for the Tempo offering in its proposed ETC service area. This entails, 2008 

at minimum, an understanding of the marketplace (in particular, knowledge of Lifeline 2009 

options currently available in the marketplace) in the proposed ETC service area, and a 2010 

fact-based comparison between Tempo’s Lifeline offering and those currently available 2011 

                                                           
180 Petition at 20. 
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in the marketplace in its proposed ETC service area. Tempo, however, has not been able 2012 

to identify ETCs operating in its proposed ETC service area or Lifeline options currently 2013 

available in the marketplace in its proposed ETC service area.181Tempo likewise has not 2014 

presented a fact-based comparison between its Lifeline options and Lifeline options 2015 

currently available in the marketplace in its proposed ETC service area.  Accordingly, 2016 

Tempo has not met its burden of proof to demonstrate that its designation will produce 2017 

any meaningful increase in consumer choice or any unique benefits that are currently 2018 

unavailable to consumers in the marketplace in its proposed ETC service area. 2019 

Q. Please discuss Tempo’s consumer benefit claim #3. 2020 

A. Tempo claimed that it is a carrier with “demonstrated commitment to quality” and that its 2021 

designation will produce the benefits (to consumers) of increased competition by exerting 2022 

further competitive pressure and by ensuring the availability of quality services at just, 2023 

reasonable and affordable rates: 2024 

Tempo’s designation as a Lifeline-only ETC will bring increased 2025 
consumer choice and unique advantages to qualifying Illinois consumers, 2026 
on the part of a carrier with demonstrated commitment to quality.182  2027 

Tempo’s ETC designation will bring another competitive alternative to 2028 
low-income consumers in Illinois, and will exert further competitive 2029 
pressures on existing wireless Lifeline providers operating in Illinois.  2030 
This furthers the federal Act’s goal of ensuring that quality 2031 
communication services are available at “just, reasonable, and affordable 2032 
rates.”183 2033 

                                                           
181 Staff Ex. 1.09 (Tempo response to DR-1.11A-B).  Staff DR-1.11A-B requests that Tempo identify all ETCs 
operating in its proposed ETC services area and all prepaid wireless Lifeline options currently available in the 
marketplace in its proposed ETC service area.  Tempo did not provide any in its response and instead stated “Tempo 
does not have the information requested” (emphasis added). 
182 Petition at 20. 
183 Petition at 20. 
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Q. Does the fact that the designation of Tempo will bring about an additional Lifeline 2034 
service provider justify its designation as a Lifeline-only ETC? 2035 

A. No. Tempo basically argues that its designation per se is in the public interest, and thus, 2036 

justifies the designation. Specifically, Tempo argues that its designation is in the public 2037 

interest because its designation will bring about an additional Lifeline service provider 2038 

(which will, according to Tempo, further exert competitive pressure on existing Lifeline 2039 

service providers and help to ensure the availability of quality services at just, reasonable, 2040 

and affordable rates). Evidently, each designation will produce an additional Lifeline 2041 

service provider.  But, this (producing an additional Lifeline service provider) does not, 2042 

by itself, justify the designation. Otherwise, the FCC and state commissions should 2043 

designate every requesting common carrier that satisfies Section 214(e)(1). However, as 2044 

the FCC has made clear, the FCC and state commissions must make a public interest 2045 

determination before designating a carrier as an ETC and meeting Section 214(e)(1) 2046 

requirements would not necessarily satisfy the public interest test.184 The FCC has also 2047 

adopted a fact-specific public interest analysis to determine whether an additional ETC 2048 

designation is in the public interest and specifically noted that the benefit of increased 2049 

competition (from an additional designation) is unlikely, by itself, to satisfy the public 2050 

interest test of ETC designation.185 Therefore, the notion that a designation will produce 2051 

an additional Lifeline service provider and that this alone justifies the designation has 2052 

been refuted by the FCC.186 2053 

                                                           
184 2005 ETC Order (FCC 05-46) at ¶40 and ¶42 and Virginia Cellular and Highland Cellular Reconsideration Order 
(FCC 12-141) at ¶11. 
185 2005 ETC Order (FCC 05-46) at ¶41 and ¶44. 
186 2005 ETC Order (FCC 05-46) at ¶¶40-44, and Virginia Cellular and Highland Cellular Reconsideration Order 
(FCC 12-141) at ¶11. 
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Q. Has Tempo shown that it has the ability to exert pressure on and thus influence the 2054 
behavior of other service providers in the telecommunications market in Illinois? 2055 

A. No. Tempo claimed that its designation will exert (further) competitive pressure on 2056 

existing service providers.187 However, as noted earlier, while an additional service 2057 

provider represents a potential source of competitive pressure, it does not follow that each 2058 

and every additional service provider has the competitiveness to exert pressure on and 2059 

thus influence the behavior of incumbent rivals. Tempo’s ability to influence the behavior 2060 

of incumbent rivals depends on the market structure (i.e., number and capabilities of the 2061 

incumbents) and its own relative competitiveness. As discussed in Section III.D, Tempo 2062 

has not provided wireless services in Illinois; it cannot and has not shown that it has the 2063 

ability to withstand competitive pressure from incumbent rivals to maintain a firm footing 2064 

in the telecommunications market in Illinois, much less to exert competitive pressure in 2065 

return on incumbent rivals in the telecommunications market in Illinois. Thus, it is 2066 

premature for Tempo to claim that it has such ability in Illinois. 2067 

 More importantly, had Tempo established that it has the ability to exert pressure on and 2068 

thus influence the behavior of incumbent competitors, which it has not, the resulting 2069 

benefit of increased competition is unlikely sufficient to satisfy the public interest test of 2070 

ETC designation, a point the FCC specifically noted in its 2005 ETC Order.188  2071 

Q.  Tempo claimed that it is a carrier with demonstrated commitment to quality and 2072 
that its designation will help ensure that quality services are available at just, 2073 
reasonable and affordable rates as envisioned in the 1996 Act.189  Please comment. 2074 

                                                           
187 Petition at 20. 
188 ETC Order (FCC-05-46) at ¶44. 
189 Petition at 20. 
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A. It is correct that one of the federal universal service principles in the 1996 Act is to 2075 

ensure that quality services are available at just, reasonable and affordable rates.190 This, 2076 

together with other universal service principles, forms the basis of federal universal 2077 

service programs. It, however, does not call for the designation of every particular carrier 2078 

as an additional ETC in every specific geographic area. The reason is simple. The public 2079 

interest benefits of federal universal service programs as a whole is not tantamount to the 2080 

public interest benefits from the designation of a particular carrier in a particular 2081 

geographic area. The fact that the creation of the federal universal service programs is 2082 

consistent with the public interest, convenience and necessity does not automatically 2083 

signify that Tempo’s designation as an additional Lifeline-only ETC in its proposed ETC 2084 

service area is also consistent with the public interest, convenience and necessity. 2085 

 Moreover, as noted in Section III.D, Tempo has not provided wireless services in Illinois 2086 

and it has barely begun to provide wireless services in other states. Notably, it had only 2087 

provided wireless services in one state, serving a total of ***BEG CONF*** x ***END 2088 

CONF*** wireless customers, when it claimed to be a carrier with “demonstrated” 2089 

commitment to quality. Clearly, as a new entity, Tempo has not yet demonstrated, based 2090 

upon its wireless track record, that it is a viable wireless telecommunications carrier with 2091 

commitment to quality; it remains to be seen whether it will be such a carrier. A benefit 2092 

to consumers in Illinois from an ETC designation is an incremental benefit resulting from 2093 

the designation and a benefit that is currently unavailable to consumers in the proposed 2094 

ETC service area but will become available upon the designation. Tempo does not assert 2095 

that ETCs, in particular, prepaid wireless ETCs, currently operating in its proposed ETC 2096 
                                                           
190 47 U.S.C. Section 254(b)(1). 
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service area do not provide quality services, or do not provide quality services at just, 2097 

reasonable and affordable rates. More importantly, Tempo has not supplied any evidence 2098 

that quality services are currently unavailable, or unavailable at just, reasonable and 2099 

affordable rates, in any portion of its proposed ETC service area. In fact, Tempo cannot 2100 

identify service options currently available to low income consumers in the marketplace 2101 

in its proposed ETC service area, let alone provide evidence that quality services are 2102 

currently unavailable at just, reasonable and affordable rates to consumers in the 2103 

marketplace in its proposed ETC service area.191 Therefore, Tempo has not demonstrated 2104 

that providing quality services, in particular, providing quality services at just, reasonable 2105 

and affordable rates, is an incremental benefit to consumers in Illinois resulting from its 2106 

designation. 2107 

Q.  In support of its claim that its designation is in the public interest, Tempo stated: 2108 
“As the FCC has observed, ‘an important goal of the [federal] Act is to open local 2109 
telecommunications markets to competition. Designation of completive ETCs 2110 
promotes competition and benefits consumers in rural and high-cost areas by 2111 
increasing consumer choice, innovative services, and new technologies.’”192 Please 2112 
comment. 2113 

A. The FCC passage quoted by Tempo is taken from a FCC decision issued 13 years ago 2114 

designating Western Wireless Corporation (“Western Wireless”), a FCC-licensed 2115 

wireless carrier, as an ETC in rural and high-cost areas of Wyoming.193 First, as I 2116 

understand it, Tempo does not seek designation in Illinois for the purpose of receiving 2117 

high-cost support; it seeks designation for the limited purpose of receiving Lifeline 2118 

support. Second, the benefit (to consumers) of increased competition from an additional 2119 

                                                           
191 Staff Ex. 1.09 (Tempo response to DR-1.11B).  Staff DR-1.11B requests that Tempo identify all prepaid wireless 
Lifeline options currently available in the marketplace in its proposed ETC service area.  Tempo did not provide any 
and stated instead “Tempo does not have the information requested” (emphasis added). 
192 Petition at 20. 
193 Western Wireless Corporation ETC Designation Order (DA 00-2896) at ¶17 and fn. 13. 
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service provider is a case-by-case determination; the magnitude of such benefit varies 2120 

from none to significant, depending on the market structure (number and capabilities of 2121 

incumbent competitors) and the relative competitiveness of the additional service 2122 

provider. The FCC’s public interest benefit finding in the specific case of Western 2123 

Wireless in rural and high-cost areas of Wyoming 13 years ago is immaterial to this 2124 

proceeding, because there is no demonstrated resemblance between the 2125 

telecommunications market in Illinois today and the telecommunications market in rural 2126 

and high-cost areas of Wyoming 13 years ago, or between Tempo’s relative 2127 

competitiveness in the telecommunications market in Illinois today and that of Western 2128 

Wireless in the telecommunications market in rural and high-cost areas of Wyoming 13 2129 

years ago. 2130 

 Third, as noted above, the fact that Tempo’s designation will create an additional Lifeline 2131 

service provider is not sufficient to justify its designation. As the FCC has noted in its 2132 

more recent ETC Order, the benefit of increased competition, even if shown, is unlikely 2133 

sufficient to satisfy the public interest test of ETC designation.194 2134 

 Fourth, it is correct that an important goal of the 1996 Act is to open previously 2135 

monopoly-controlled local telecommunications markets to competition. Tempo has been 2136 

certificated to provide wireless services in the telecommunications market in Illinois. It is 2137 

free to enter and compete in the market, and is free to bring Illinois consumers the benefit 2138 

of increased consumer choice and increased competitive pressure it claims its entry will 2139 

produce. But, it has not yet done so. It remains to be seen whether Tempo has the ability 2140 

                                                           
194 ETC Order (FCC-05-46) at 44. 
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to maintain a firm footing in the Illinois telecommunications market or to influence the 2141 

behavior of incumbent rivals in the Illinois telecommunications market. 2142 

Q. Do you have additional comments? 2143 

A. Yes. The objective of a profit-seeking entity such as Tempo is to enhance its own 2144 

profitability, not consumers’ interests. In deciding whether to seek designation, a carrier 2145 

weighs the gain from becoming an ETC in Illinois against the associated cost. A decision 2146 

to seek designation suggests that the gain is expected to outweigh the cost. In contrast, 2147 

Lifeline support is not designed to be a form of corporate welfare; in particular, it is not 2148 

designed to enhance the interests of carriers in Illinois. Instead, Lifeline support is 2149 

intended to advance the interests of consumers, in particular, low income consumers in 2150 

Illinois. Thus, the benefit to a Lifeline-only ETC applicant from receiving designation, or 2151 

conversely, the impact on the applicant from not receiving designation, should not be part 2152 

of the consideration, or used as a basis, for the designation of the carrier as a Lifeline-2153 

only ETC. Instead, the Commission should focus exclusively on consumers and the 2154 

impact of the designation on consumers in determining what benefits, if any, would result 2155 

from Tempo’s designation as an additional Lifeline-only ETC in Illinois. 2156 

Q. Please provide a summary of the Illinois consumer benefit evaluation. 2157 

A. As the petitioner seeking designation, Tempo has the burden of proof to demonstrate that 2158 

its designation will produce concrete benefits to consumers in Illinois. In particular, it is 2159 

incumbent upon Tempo, not the Commission or Staff, to present a fact-based analysis to 2160 

demonstrate that its designation will produce concrete benefits to consumers that are 2161 

currently unavailable in the marketplace in its proposed ETC service area but will 2162 
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become available upon the designation. Tempo has failed to meet that burden and thus 2163 

should not be designated as an ETC in Illinois.   2164 

F. Compliance with Rules and Laws and FCC/ICC Requirements 2165 

 1. Commitment to Comply with Commission Rules  2166 

Q. Has Tempo credibly pledged compliance with Part 757 of the Commission rules? 2167 

A. No. It is not clear which requirement of Part 757, if any, Tempo has pledged compliance 2168 

with. Regarding Part 757 of the Commission rules, Tempo pledged that “it will, to the 2169 

extent applicable, comply with” Part 757 of the Commission rules (emphasis added).195  2170 

Such a vague expression (of complying if applicable) does not inform exactly which Part 2171 

757 rule Tempo has pledged compliance with, and thus, is not a meaningful pledge. In 2172 

addition, Tempo has not shown that it has attained the necessary understanding of Part 2173 

757 of the Commission rules, in particular, an understanding of the applicability of each 2174 

section and specifics the commitment to compliance entails. A carrier cannot credibly 2175 

pledge compliance with a rule if it does not know what the commitment entails or if it 2176 

cannot show that it has the ability to comply with the rule. Thus, Tempo has not credibly 2177 

pledged to comply with Part 757 of the Commission rules. 2178 

Q.  Has Tempo pledged the commitment and shown the ability to comply with each and 2179 
every of the Commission’s wireless ETC rules? 2180 

A.  No. As noted in Section II.C.5, Part 736 of the Commission rules sets forth service 2181 

quality and customer protection rules all wireless ETCs must comply with; there is no 2182 

exemption in these rules for carriers that provide services on prepaid or resale basis. 2183 

Wireless applicants offering prepaid services have in the past requested waivers from 2184 

                                                           
195 Petition at 21. 
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Sections 736.610, 736.620, 736.630, 736.640, 736.650, 736.660, 736.685, and 736.690 2185 

on the ground that these requirements should not be applied to prepaid services. Staff has 2186 

supported such waiver requests, as they are reasonable exceptions for cases in which 2187 

ETCs provide prepaid services, for which no monthly bills are issued, but declined to 2188 

support request for waiver from any other section of Part 736, for which no reasonable 2189 

basis for an exception has been shown.   2190 

Tempo pledged in its Petition that “it will, to the extent applicable, comply with Part 736 2191 

of the Commission’s Rules” (emphasis added).196 Such a vague expression (of complying 2192 

if applicable) does not inform exactly which Part 736 rule Tempo has pledged 2193 

compliance with, and thus, is not a meaningful pledge. As shown below, Tempo has not 2194 

pledged its commitment, nor shown its ability, to comply with each and every of the 2195 

Commission’s wireless ETC rules. Tempo’s commitments regarding the Commission’s 2196 

wireless ETC rules can be divided into five categories, which are discussed below.  2197 

Q. Please discuss the first Tempo commitment regarding the Commission’s wireless 2198 
ETC rules. 2199 

A. In its Petition, Tempo pledged to comply with Sections 736.610, 736.620, 736.630(b)-(d), 2200 

736.640, 736.650, 736.680, and 736.685 of Part 736 with respect to its non-prepaid 2201 

wireless services.197 With respect to its prepaid wireless services, Tempo simply asserted 2202 

“it is unlikely any of the above-cited rules will apply to Tempo’s Lifeline offering.”198  2203 

Tempo did not pledge compliance with, nor did it seek waivers from, these wireless ETC 2204 

rules respecting its prepaid wireless services. But, each and every of the Commission’s 2205 

                                                           
196 Petition at 21. 
197 Petition at 21-22. 
198 Petition at 22. 
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wireless ETC rules applies to all wireless ETCs, regardless of whether the ETCs provide 2206 

services on a resale or prepaid basis. As I understand it, this means that each and every 2207 

section of Part 736 applies to Tempo’s wireless services, prepaid and non-prepaid, unless 2208 

Tempo has sought and the Commission has granted it an exception from it. Tempo 2209 

cannot assume away an applicable rule because it does not believe the rule should apply 2210 

to it. 2211 

 Should Tempo request waivers from these wireless ETC rules respecting its prepaid 2212 

wireless services, I will support its request for waivers from Sections 736.610, 736.620, 2213 

736.630(b)-(d), 736.640, 736.650, and 736.685. But, I cannot support its request for 2214 

waiver from Section 736.680 respecting its prepaid (or non-prepaid) services, because no 2215 

reasonable basis for such an exception has been shown. 2216 

Q.  Please discuss the second Tempo commitment regarding the Commission’s wireless 2217 
ETC rules. 2218 

A. In its Petition, Tempo certified “that, to the extent applicable, it will comply with” 2219 

(emphasis added) Sections 736.660, 736.670, 736.690 and 736.695 of the Commission’s 2220 

wireless ETC rules.199 Such a vague expression (of complying if applicable) does not 2221 

inform whether Tempo has pledged compliance with these rules, much less does it show 2222 

that Tempo has the ability to meet these rules. Thus, it is not a meaningful pledge. As 2223 

noted before, each and every of the Commission’s wireless ETC rules applies to Tempo’s 2224 

wireless services, prepaid and non-prepaid, unless Tempo has sought, and the 2225 

Commission has granted it, an exception from the rule. But, Tempo has not sought, nor 2226 

has it been granted, an exception from these rules. As a result, each and every of these 2227 

                                                           
199 Petition at fn. 69. 
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rules apply to Tempo as a wireless ETC. In order to be designated as a wireless ETC, 2228 

Tempo must pledge its commitment and show its ability to comply with these rules. 2229 

 Should Tempo request waivers from these rules, I would support the request for waiver 2230 

from Section 736.660 respecting its prepaid services. But, I cannot support a waiver from 2231 

Section 736.660 respecting its non-prepaid wireless services or waivers from Sections 2232 

736.670, 736.690 and 736.695 respecting its (prepaid or non-prepaid) wireless services, 2233 

because no reasonable basis for such exceptions has been shown. 2234 

Q. Please discuss the third Tempo commitment regarding the Commission’s wireless 2235 
ETC rules. 2236 

A. Tempo pledged in the Petition that it “will, in any case, comply with” (emphasis added) 2237 

Sections 736.705 and 736.710 of Part 736.200 I understand this to mean that Tempo has 2238 

implemented, or will implement, the second language and customer information booklet 2239 

requirements enumerated in Sections 736.705 and 736.710 respecting its wireless Lifeline 2240 

operations, independent of the Commission’s rules. As I understand it, Tempo has begun 2241 

its wireless Lifeline operation in some states. But it is not clear whether Tempo has 2242 

implemented the second language and customer information booklet policies in any state 2243 

or whether such customer information booklet is currently made available at all Tempo’s 2244 

business offices in any state.  2245 

Q. Please discuss the fourth Tempo commitment regarding the Commission’s wireless 2246 
ETC rules. 2247 

                                                           
200 Petition at fn. 69. In fact, Tempo pledged compliance with Sections 736.610, not 736.710, and 736.705 in its 
Petition (“Tempo will, in any case, comply with the second language requirements of Ill. Admin. Code tit. 83, 
Section 736.705 and the distribution and accessibility requirements per a customer information booklet that contains 
Tempo’s credit and collection practices, promulgated by Ill. Admin. Code tit. 83, Section 736.610” (footnote 69 of 
Petition).  Based on the description of the pledge, I assume that Tempo meant Section 736.710, not 736.610. 
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A.  In its Petition, Tempo stated: 2248 

 [S]everal provisions [of Part 736] are not statutorily mandated in regard to 2249 
Tempo, justifying the application of a waiver pursuant to Part 736.110 of 2250 
the Commission’s Rules.  Given Tempo’s comprehensive commitment to 2251 
service quality and consumer protection, demonstrated above and in 2252 
Tempo’s FCC-approved Compliance Plan, set forth in Exhibit 5, these 2253 
waivers will not harm Illinois consumers.  Tempo seeks waiver of Parts 2254 
736.300, 736.305(b), 736.310, 736.510 and 736.515 of the Commission’s 2255 
Rules, all of which relate to the construction, maintenance, and operation 2256 
of plant and equipment.  As explained above, Tempo is a prepaid wireless 2257 
reseller, and maintains no facilities for the provision of service.201 2258 

 Thus, Tempo seeks waivers from Sections 736.300, 736.305(b), 736.310, 736.510 and 2259 

736.515 of the Commission’s wireless ETC rules. But, as discussed below, Tempo has 2260 

not shown a sufficient basis for such exceptions. 2261 

Q. Is Tempo correct that the fact that a provision is not statutorily mandated justifies a 2262 
wavier from the provision? 2263 

A. No. Tempo errs in the assertion that the fact that a provision is not statutorily mandated 2264 

justifies a waiver from it (“several provisions are not statutorily mandated, justifying the 2265 

application of a waiver [from them]”).202 Tempo did not specify which provisions of Part 2266 

736 it claimed are not statutorily mandated with respect to Tempo. But, as a general 2267 

matter, the fact that a provision is not statutorily mandated is not sufficient for the 2268 

Commission to grant an exception from it. Section 736.110 states: 2269 

  Section 736.110 Waiver  2270 

The Commission, on application of a company, customer, applicant, or 2271 
end user or on its own motion, may grant a temporary or permanent 2272 
waiver from this Part, or any subsections contained in this Part, in 2273 
individual cases where the Commission finds, after notice and hearing, 2274 
that:  2275 

                                                           
201 Petition at 22.  
202 Petition at 22 and fn. 70. 
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a)  The provision from which the waiver is granted is not statutorily 2276 
mandated;  2277 

b)  No party will be injured by the granting of the waiver; and  2278 

c)  The rule from which the waiver is granted would, as applied to the 2279 
particular case, be unreasonable or unnecessarily burdensome.203  2280 

 Clearly, the fact that a provision (of Part 736) is not statutorily mandated is necessary but 2281 

not sufficient for the grant of an exception from it. An exception from a provision of Part 2282 

736 may be granted if the provision is not statutorily mandated and if a sufficient basis 2283 

for the exception has been shown. Therefore, Tempo errs in its assertion. 2284 

Q. Please comment on Tempo’s “comprehensive” commitment assertion. 2285 

A. Tempo argued in its Petition that its “comprehensive” commitment to service quality and 2286 

consumer protection demonstrated “above” and in its FCC-approved Compliance Plan 2287 

justifies a waiver from the Commission’s ETC rules.204 As I understand it, the term 2288 

“above” means Section III.C of its Petition titled “Tempo will Satisfy Applicable 2289 

Consumer Protection and Service Quality Standards.”205 In Section III.C of its Petition, 2290 

Tempo noted that Section 54.202(a)(3) of the FCC rules requires that an ETC applicant 2291 

“demonstrate that it will satisfy applicable consumer protection and service quality 2292 

standards” and then asserted that “Tempo will satisfy applicable consumer protection and 2293 

service quality standards.”206 As noted in Section II.B of this testimony, Section 54.202 2294 

of the FCC rules govern ETC designation under Section 214(e)(6), not ETC designation 2295 

under Section 214(e)(2). State commissions have never been required by rule or law to 2296 

                                                           
203 Ill. Admin. Code Part 736. 
204 Petition at 22. 
205 In Section III of the Petition, titled “TEMPO MEETS THE ADDITIONAL REQUIREMENTS FOR ETC 
DESIGNATION UNDER SECTION 54.202 OF THE FCC RULES,” Tempo attempted to show it meets all five 
parts of Section54.202(a) of the FCC rules. 
206 Petition at 12. 
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comply with these ETC designation rules. While the Commission has found the FCC’s 2297 

requirements for FCC’s ETC designation under Section 214(e)(6) provide appropriate 2298 

minimum guidelines for the Commission’s evaluation of ETC designation in Illinois, 2299 

meeting these FCC requirements is not sufficient for ETC designation in Illinois. 2300 

 Moreover, Tempo cited the fact that Birch is subject to (wireline) consumer protection 2301 

and service quality standards and Tempo will use the same practices as evidence that 2302 

Tempo meets the FCC’s consumer protection and service quality requirement of Section 2303 

54.202(a)(3) as a wireless ETC applicant. However, Birch is a wireline carrier, not 2304 

subject to the FCC’s or the Commission’s wireless consumer protection and service 2305 

quality rules. The fact that Birch is subject to wireline consumer protection and service 2306 

quality standards is irrelevant. In addition, as discussed earlier, Birch has had a long 2307 

history of slamming issues and thus has not remained compliant with consumer 2308 

protection and service quality standards that it is subject to as a wireline carrier. Thus, 2309 

Tempo’s “Birch argument” does not support, and casts doubt on, the claim that Tempo 2310 

has the ability to meet all applicable consumer protection and service quality standards as 2311 

a wireless ETC because Birch is subject to wireline consumer protection and service 2312 

quality standards. 2313 

 Furthermore, Tempo tacitly admitted that its “comprehensive” commitment to service 2314 

quality and consumer protection is not sufficiently comprehensive to include 2315 

commitments to comply with each and every of the Commission’s wireless ETC rules. 2316 

Thus, Tempo’s “comprehensive” commitment is inadequate for it to be designated as a 2317 

wireless ETC in Illinois. 2318 
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 Finally, Tempo cited the FCC-approved Compliance Plan as support for an exception 2319 

from the Commission’s wireless ETC rules. As discussed in Section II.A, the FCC’s 2320 

approval of a forbearance related compliance plan serves one purpose, which is to meet a 2321 

key requirement for the blanket forbearance from the facilities requirement provided in 2322 

the Lifeline Reform Order.  It does not signify that the FCC deems Tempo’s descriptions 2323 

of commitments in the Compliance Plan adequate for ETC designation in Illinois under 2324 

Section 214(e)(2) or supersede the Commission’s authority to determine any other aspect 2325 

of Tempo’s ETC application (in particular, the Illinois consumer protection and service 2326 

quality standards). 2327 

Q. Please respond to Tempo’s “wireless reseller” argument. 2328 

A. Tempo requested waivers from Sections 736.300, 736.305(b), 736.310, 736.510 and 2329 

736.515 of the Commission’s wireless ETC rules. Tempo noted that these rules “relate to 2330 

the construction, maintenance, and operation of plant and equipment” and “Tempo is a 2331 

prepaid wireless reseller, and maintains no facilities for the provision of service.”207 2332 

Based upon this, I understand that Tempo relies on its reseller status to support its request 2333 

for waivers from these wireless ETC rules. However, its reseller status is not sufficient to 2334 

justify exceptions from these rules.  2335 

As noted in Section II.C, Part 736 of the Commission rules sets forth service quality and 2336 

consumer protection rules all wireless ETCs must comply with; there is no exception in 2337 

these rules for carriers that provide services on prepaid or resale basis. In order to be 2338 

designated as a wireless ETC, Tempo must pledge its commitment and show its ability to 2339 

                                                           
207 Petition at 22. 
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comply with each and every of the Commission’s wireless ETC rules, including network 2340 

related rules (e.g., 736.300, 736.305(b), 736.310, 736.510 and 736.515). As I understand 2341 

it, network related rules of Part 736 are imposed on the wireless network an ETC uses to 2342 

provide wireless services. In order to be designated as a wireless ETC in Illinois, a carrier 2343 

must demonstrate that the wireless network it uses to provide wireless services meets 2344 

network related rules of Part 736, regardless of whether the carrier deploys its own 2345 

wireless network or elects to use another carrier’s wireless network, and in the latter case, 2346 

which other carrier’s wireless network it elects to use. A FCC-licensed wireless carrier 2347 

whose wireless network does not meet these rules should not be designated as an ETC in 2348 

Illinois; a reseller that uses such a FCC-licensed carrier’s network to provide wireless 2349 

services should similarly not be designated as an ETC in Illinois.  2350 

Tempo is free to design its business model. It is free to deploy its own wireless network 2351 

or to use another carrier’s wireless network, and in the latter case, is free to choose which 2352 

carrier’s wireless network to use, to provide wireless services in Illinois. Its choice of 2353 

wireless network (its own, Sprint’s or another carrier’s) does not alter its obligations 2354 

under Part 736. Regardless of its choice of wireless network, Tempo has the obligations 2355 

to meet all requirements, including all network related requirements, of Part 736. Should 2356 

it elect to use a wireless network (its own or another carrier’s) that does not meet all 2357 

network related requirements of Part 736, Tempo cannot meet all requirements of Part 2358 

736 and thus should not be designated as an ETC in Illinois. 2359 

In sum, Tempo’s wireless reseller status is its own choice, not a valid justification for 2360 

exceptions from the Commission’s network related wireless ETC rules. In order to be 2361 
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designated as a wireless ETC, it must demonstrate that the wireless network it elects to 2362 

use to provide wireless services meets the Commission’s wireless ETC rules. 2363 

Q. Would a certification from the underlying FCC-licensed wireless carrier suffice for 2364 
Tempo to show that the wireless network it uses to provide wireless services meets a 2365 
network related wireless ETC rule? 2366 

A. Tempo may show that it satisfies a network related section of Part 736 by means of 2367 

certification from the FCC-licensed wireless carrier whose network it uses to provide 2368 

wireless services. But, such certification should, at minimum, reference this section and 2369 

certify compliance with the referenced section. For example, if Tempo elects to use a 2370 

Sprint letter to serve as evidence of its compliance with Section 736.305(b), the Sprint 2371 

letter should, at minimum, contain the following, or similar, certification language: 2372 

 Sprint certifies that Sprint’s wireless network is in compliance with all 2373 
requirements of Section 736.305(b). 2374 

 2375 

Q.  Please discuss the fifth Tempo commitment regarding the Commission’s wireless 2376 
ETC rules. 2377 

A. Aside from the various commitments of Part 736 discussed above, Tempo left 2378 

unmentioned numerous Commission’s wireless ETC rules: e.g., Sections 736.115, 2379 

736.500, 736.505, 736.520, 736.525, 736.530, 736.540, 736.550, 736.555, 736.630(a), 2380 

and 736.700. Tempo did not pledge its commitment nor did it show its ability to comply 2381 

with these ETC rules. 2382 

Q.  Aside from the fact that Tempo made no mention of Section 736.505, has Tempo 2383 
provided any evidence in this proceeding that shows that it is able to meet Section 2384 
736.505 of the Commission’s wireless ETC rules? 2385 

A. No. Section 736.505(a) requires that the average answering time for operator calls shall 2386 

not exceed 10 seconds. Section 736.505(b) requires that the average answering time for 2387 
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business/repair office calls shall not exceed 60 seconds and mandates that, where a menu 2388 

driven, automated or interactive system is utilized, such system shall provide, within the 2389 

first menu of options, the option of transferring to a live attendant. Tempo has presented 2390 

no evidence that it has the ability to meet the 10-second answering time requirement for 2391 

operator calls or the 60-second answering time for business/repair office calls. Likewise, 2392 

it has supplied no evidence that it meets the “live attendant” requirement of Section 2393 

736.505(b), (i.e., presenting its wireless customers with the option of being routed to a 2394 

live attendant within the first automated menu for business/repair office calls).  2395 

Therefore, Tempo has supplied no evidence that it is able to meet the requirements of 2396 

Sections 736.505 of the Commission’s wireless ETC rules.   2397 

Q. Aside from the fact that Tempo made no mention of Section 736.555 in its Petition, 2398 
has Tempo provided any evidence in this proceeding that shows that it is able to 2399 
meet Section 736.555 of the Commission’s wireless ETC rules? 2400 

A. No. Its response to Staff DR-1.15 illustrates that Tempo is not able to meet Section 2401 

736.555 of Part 736.208 Section 736.555 provides that a wireless ETC “shall have on file 2402 

with the Commission a map of its designated ETC service area” that meets certain 2403 

specifications, including specifications pertaining to the boundaries of its wireless ETC 2404 

service area: 2405 

Section 736.555 (Map) 2406 

c) Each map shall show the boundary lines of the area the WETC holds 2407 
itself out to serve. Boundary lines shall be located by appropriate 2408 
measurement to an identifiable location if that portion of the boundary line 2409 
is not otherwise located on section lines, waterways, railroads, or roads.  2410 

                                                           
208 Staff Ex. 1.03 (Tempo’s response to Staff DR-1.15 and Tempo Exhibit 1.15). 
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A wireless reseller’s ETC service area must be located entirely within its underlying 2411 

FCC-licensed carrier’s network coverage area. Its ETC service area map must display the 2412 

boundaries of its ETC service area. Where the boundaries are located on section lines, 2413 

waterways, railroads or roads, the map must display the section lines, waterways, 2414 

railroads or roads; as well as the names of the section lines, waterways, railroads or roads. 2415 

Where the boundaries are not located on section lines, waterways, railroads or roads, the 2416 

boundary lines must be located by appropriate measures to an identifiable location. 2417 

 In its response to Staff DR-1.15, Tempo provided three copies of Sprint’s wireless 2418 

coverage maps in Illinois. These maps display, according to the legends, wire center 2419 

boundaries, not the names of the wire centers or the names or boundaries of exchanges. 2420 

Also, the maps do not display the boundaries of Tempo’s proposed ETC service area as 2421 

specified in Exhibit 7 of its Petition; nor do they show that the area is located entirely 2422 

within Sprint’s wireless network. By visual examination, one cannot discern where its 2423 

proposed ETC service area (as specified in Exhibit 7) begins or ends in any direction on 2424 

the maps, let alone whether the area is encompassed by the boundaries of Sprint’s 2425 

wireless network. 2426 

Moreover, these maps are inadequate for identifying the boundaries of Sprint’s wireless 2427 

network.  Based upon the color coding of the maps, one can make a general observation 2428 

that Sprint’s wireless network encompasses some wire centers, bifurcates others and 2429 

bypasses the remaining ones in Illinois. But, one cannot discern, based upon the maps, 2430 

which wire centers (or exchanges) are encompassed, bifurcated or bypassed by Sprint’s 2431 

wireless network. For bifurcated wire centers (or exchanges), one cannot, by examining 2432 
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the maps, discern the locations of the bifurcating lines. Thus, these maps do not provide 2433 

adequate information regarding Sprint’s wireless network boundaries.  2434 

Furthermore, according to Tempo, the maps are provided to Tempo by Sprint.209  2435 

Regarding these maps, the Sprint/Birch Contract states:  2436 

***BEG CONF*** xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 2437 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 2438 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 2439 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 2440 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 2441 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 2442 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 2443 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 2444 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx.210  2445 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 2446 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 2447 
xxxxxxxxxxxxxxxxxxxxxxxx. ***END CONF ***211   2448 

Thus, the maps supplied by Tempo may not accurately reflect Sprint’s wireless coverage 2449 

area in Illinois. Aside from other deficiencies of the maps noted above, one cannot 2450 

reasonably rely on a wireless network coverage map that may, or may not, accurately 2451 

reflect the underlying FCC-licensed carrier’s wireless network coverage area to assess 2452 

whether Tempo’s proposed ETC service area specified in Exhibit 7 is encompassed by 2453 

the boundaries of the underlying carrier’s wireless network. 2454 

In sum, the maps supplied by Tempo do not show that its proposed ETC service area as 2455 

specified in Exhibit 7 is entirely located within its underlying FCC-licensed carrier’s 2456 

wireless network coverage area. Nor do they display the boundaries of its proposed ETC 2457 

                                                           
209 Staff Ex. 1.03 (Tempo’s response to Staff DR-1.15 and Tempo Exhibit 1.15).   
210 Section 6.4 (Coverage Maps) of the Sprint/Birch Contract, as amended by the Fourth Amendment (provided as 
Exhibit 1.07-1 to Tempo’s response to Staff DR-1.07). 
211 Id. 
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service area (as specified in Exhibit 7) in accordance to the boundary specifications of 2458 

Section 736.555(c). Therefore, Tempo has failed to show that it is able to meet Section 2459 

736.555, and thus, Part 736 of the Commission wireless ETC rules.  2460 

Q. Please provide a summary of Tempo’s ability to meet the Commission rules. 2461 

A. In order to be designated as an ETC in Illinois, Tempo must pledge its commitment and 2462 

show its ability to comply with the Commission rules. For reasons stated above, Tempo 2463 

has not made a credible pledge to comply with Part 757 of the Commission rules. 2464 

Moreover, Tempo has not pledged its commitment and shown its ability to comply with 2465 

each and every of the Commission’s wireless ETC rules enumerated in Part 736. In 2466 

addition, Tempo has failed to show a sufficient basis for its request for waivers from 2467 

Sections 736.300, 736.305(b), 736.310, 736.510 and 736.515; thus, the Commission 2468 

should reject its request for waivers from these sections of the Commission’s rules.  2469 

 In sum, Tempo has failed to show that it is able to meet Part 757 and Part 736 of the 2470 

Commission rules.  2471 

 2.  Wireless E911 Surcharge Obligations  2472 

Q. Has Tempo demonstrated that it has the ability to comply with its wireless E911 2473 
surcharge obligation? 2474 

A. No. As discussed in Section II.C, in order to show that it meets Section 214(e)(2) of the 2475 

1996 Act in Illinois and its designation is consistent with the public interest, convenience 2476 

and necessity, Tempo must demonstrate, based upon its wireless track record in Illinois, 2477 

that it has the ability to meet its wireless E911 surcharge obligations. But, Tempo has not 2478 

created any wireless track record in Illinois, and thus, cannot and has not demonstrated, 2479 
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based upon such record, that it has the ability to meet its wireless E911 surcharge 2480 

obligations. Therefore, it should not be designated as a wireless ETC in Illinois. 2481 

IV. Summary of Findings and Recommendation  2482 

Q. Please summarize your findings and present your recommendation concerning 2483 
Tempo’s ETC application.  2484 

A. In order to be designated as an ETC, Tempo has the burden of proof to demonstrate that 2485 

its designation is consistent with the public interest, convenience and necessity. For an 2486 

affirmative public interest finding under Section 214(e)(2), Tempo must demonstrate that 2487 

it meets Illinois Section 214(e)(2) requirements outlined in Section II.C of this testimony. 2488 

My assessment of Tempo’s ETC application is summarized as follows:  2489 

1.  Tempo has failed to properly identify its proposed ETC service area. 2490 

2. Tempo has failed to show that it is able to comply with Section 214(e)(1) of the 2491 
1996 Act. 2492 

3. Tempo has failed to pass the Illinois Section 54.201(h) evaluation. 2493 

4.   Tempo has failed to show that its designation will produce benefits to consumers in 2494 
Illinois. 2495 

5. Tempo has failed to show that it is able to comply with the Commission rules. 2496 

6. Tempo has failed to show that it is able to comply with its wireless E911 surcharge 2497 
obligations. 2498 

Each of the above findings is sufficient to support the conclusion that Tempo does not 2499 

meet Illinois Section 214(e)(2) requirements and Tempo’s designation as a Lifeline-only 2500 

ETC in Illinois is not consistent with the public interest, convenience and necessity. 2501 

Therefore, I recommend that Commission reject Tempo’s ETC application. 2502 

Q. Does this conclude your testimony?  2503 

A. Yes.  2504 


