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ORDER ON REHEARING 
 
By the Commission: 
 
I. INTRODUCTION 
 

A. Background 
 
On July 31, 2012, North Shore Gas Company (“North Shore” or “NS”) filed with 

the Illinois Commerce Commission (“Commission”), pursuant to Section 9-201 of the 
Public Utilities Act (the “Act”) (220 ILCS 5/9-201), the following revised tariff sheets: ILL. 
C.C. No. 17, Title Sheet and ILL. C. C. No. 17, Sheet Nos. 6-11, 17, 27, 28, 58, 124, 
135.1.  This tariff filing embodied a proposed general increase in gas service rates, and 
revisions of other terms and conditions of service.  The tariff filing was accompanied by 
direct testimony, other exhibits, and other materials required under Parts 285 and 286 of 
Title 83 of the Illinois Administrative Code (the “Code”), 83 Ill. Adm. Code Parts 285 and 
286.   

On July 31, 2012, The Peoples Gas Light and Coke Company (“Peoples Gas” or 
“PGL”) filed with the Commission, pursuant to Section 9-201 of the Act, the following 
revised tariff sheets: ILL. CC. No. 28, Title Sheet and ILL. C. C. No. 28, Sheet Nos. 4-
10, 16, 18, 28, 29, 59, 130-140, 151.1.  This tariff filing embodied a proposed general 
increase in gas service rates and revisions of other terms and conditions of service.  
The tariff filing was accompanied by direct testimony, other exhibits, and other materials 
required under Parts 285 and 286 of the Code. 

On June 18, 2013, the Commission issued its Order in these consolidated 
proceedings (“June 18 Order”).  The June 18 Order approved in part the inclusion of the 
2012 and 2013 Net Operating Losses (“NOLs”) of Peoples Gas and North Shore 
(together, the “Utilities” or “Companies”) in their respective rate bases.  On July 19, 
2013, the Utilities filed their application for rehearing, which, in part, requested rehearing 
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to correct mathematical errors relating to the Utilities’ 2012 and 2013 NOLs in the 
Appendices of the June 18 Order that also were reflected in the final figures in the body 
of the Order.  On July 19, 2013, the Illinois Attorney General (“AG”), and the Citizens 
Utility Board (“CUB”) and the City of Chicago (“City”) (together, “CUB-City”), filed 
applications for rehearing, which, in part, requested rehearing on the Commission 
decision to include the 2012 NOLs in the Utilities’ rate bases.  No other intervenor filed 
an application for rehearing. 

On August 6, 2013, while denying rehearing on all other issues raised in the 
various parties’ applications for rehearing, the Commission (1) granted the Utilities’ 
application for rehearing limited exclusively to the mathematical errors related to the 
2012 and 2013 NOLs; and (2) granted the AG and CUB-City applications for rehearing 
limited exclusively as to whether the 2012 NOLs should be reflected in the Utilities’ rate 
bases. 

B. Procedural History on Rehearing 

On August 22, 2013, with due notice having been given, the Administrative Law 
Judges (the “ALJs”) held a status hearing, at which time a schedule was adopted for the 
conduct of the rehearing.  The AG and CUB-City and all parties other than the Utilities 
waived the right to file direct testimony.  Another status hearing was held on 
September 17, 2013.  

Pre-Hearing Testimony 

On September 5, 2013, the Utilities filed the direct testimony on rehearing of 
Sharon Moy, Rate Case Consultant, Regulatory Affairs, Integrys Business Support, LLC 
(NS-PGL Exhibit (“Ex.”) 52.0) and John Hengtgen, Consultant, Hengtgen Consulting 
LLC (NS-PGL Ex. 53.0).   

On September 19, 2013, Staff filed the reply testimony of Dianna Hathhorn, 
Accountant, Accounting Department, Financial Analysis Division, Illinois Commerce 
Commission (Staff Ex. 26.0).  

On October 3, 2013, the Utilities filed the reply testimony of Sharon Moy (NS-
PGL Ex. 54.0). 

The above references to testimony are intended to include the attachments 
thereto, whether given separate exhibit numbers or not. 

No further pre-hearing testimony was filed by any party.  

The Evidentiary Hearing  

The evidentiary hearing was held October 10, 2013, at the offices of the 
Commission in Chicago, Illinois.  At the evidentiary hearings, appearances were entered 
by the Utilities, Staff, and the AG and CUB.  The testimony of Sharon Moy and John 
Hengtgen on behalf of the Utilities and the testimony of Dianna Hathhorn on behalf of 
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Staff were admitted into the record.  Further, Staff Cross Exhibits on Rehearing 1 and 2 
were admitted into the record.  All parties were given the opportunity to cross-examine 
witnesses.  On November 20, 2013, the ALJs marked the record “Heard and Taken”. 

Post-Hearing Briefs 

On October 23, 2013, the Utilities, Staff, the AG, and CUB-City, each filed Initial 
Briefs on Rehearing (“Init. Br. on Rehg”). 

On October 30, 2013, the Utilities, Staff, the AG, and CUB-City, each filed Reply 
Briefs on Rehearing (“Rep. Br. on Rehg”).   

On October 30, 2013, per direction of the ALJs, the Utilities submitted a draft 
Proposed Order and Staff, the AG, and CUB-City, submitted draft position statements. 

On November 20, 2013, the ALJs issued their Proposed Order. 

On December 2, 2013, Briefs on Exceptions (“BOE”) were filed by Staff, the AG 
and CUB-City. 

On December 6, 2013, Reply Briefs on Exceptions (“RBOE”) were filed by Staff 
and the Utilities. 

This Order on Rehearing considers all of the positions and arguments set out in 
the exceptions briefs and reply briefs on exceptions listed above. 

II. NOLS 

A. Revenue Requirement Schedules and Corrections  

 Utilities 

1. If 2012 NOLs Are Reflected in the Utilities’ Rate Bases 

The Utilities state that if the Commission reaffirms its June 18 Order decision to 
include the 2012 NOLs in the Utilities’ rate bases, as it should, based on the testimony 
filed by the Utilities and Staff in the original proceedings and on rehearing, the 
Commission should adopt the applicable figures in the schedules identified as Staff Ex. 
26.1, Appendices A and B, as they properly reflect the impacts of the 2012 and 2013 
NOLs.  The Utilities maintain that even though the Commission correctly concluded in 
its June 18 Order that the 2012 and 2013 NOLs should be reflected in the Utilities’ rate 
bases, which is consistent with the tax normalization rules, the Utilities are concerned 
that the incorrect schedules of the Order, especially if not corrected on rehearing, could 
be viewed as an inconsistent action under the tax normalization rules.  Under Treasury 
Regulation 1.167(1)(h)(6), the Utilities were required to notify the Internal Revenue 
Service (“IRS”) within 90 days of the issuance of the June 18 Order because the 
mathematical errors could be viewed as resulting in an order inconsistent with 
normalization.  The Utilities complied with this reporting requirement on September 19, 
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2013.  Given the nature of the errors and assuming a Commission approval on 
rehearing of the applicable figures in the schedules contained in Staff Ex. 26.1, the 
Utilities are hopeful the potential normalization issue will be resolved.  See Utilities Init. 
Br. on Rehg at 4. 

The Utilities recommend that the Commission reject Staff’s proposal that to avoid 
future inadvertent errors, “in future general rate cases, the Companies provide a full 
quantification of the impact of its position on all pending adjustments.”  The Utilities 
state that Staff’s proposal is unworkable.  The Utilities argue that through surrebuttal 
testimony in the original proceedings, discovery responses in the original proceedings 
and briefs, as well as their application for rehearing and their testimony and discovery 
responses on rehearing, the Utilities provided all of the information necessary to 
properly reflect the impacts of the 2012 and 2013 NOLs.  However, the Utilities note that 
Staff’s proposal that the Utilities provide full quantifications of the impact of its position 
on all pending adjustments, taken literally, is unworkable in the time constraints of 
testimony and the norm in Commission practice.  For example, for just one utility, if 
there were just five contested operating expense adjustments, their permutations could 
have 32 different possible combinations, meaning 32 different cash working capital 
figures.  The permutations would cascade far beyond anything feasible or useful.  
However, if the Commission were to adopt Staff’s proposal, the Utilities maintain that 
this new requirement should apply to all utilities and to Staff and intervenor adjustment 
proposals as well, because there is no reasonable or fair basis for distinguishing their 
proposals from the rationale of Staff’s position.  The Utilities conclude that, in rate 
cases, they always provide highly detailed testimony and attachments, and they always 
answer hundreds of detailed data requests with numerous subparts.  The mathematical 
errors in the Appendices to the June 18 Order, which involve omitting to divide by two 
and subtracting from the wrong column, are no reason to create a new incredibly 
burdensome regime.  See Utilities Init. Br. on Rehg at 5.  

In response to Staff’s Reply Brief on Exceptions in the original proceedings, the 
Utilities first note that in their application for rehearing, the Utilities requested that an 
amendatory order be issued correcting the main errors in the June 18 Order’s 
appendices, namely the calculations: (1) for Peoples Gas and North Shore where 
calculations failed to divide one figure by two (dividing by two was required to reflect use 
of the average rate base method), and then (2) for Peoples Gas, where a calculation 
subtracted that incorrect figure from a number in the wrong column.  The Commission 
granted rehearing on the issue of the correct calculations.  The Utilities state that, 
having this opportunity on rehearing, it is important to reflect the resulting derivative and 
associated adjustments as well, although simply correcting the two above errors would 
eliminate the major errors.  See Utilities Rep. Br. on Rehg at 5-6. 

Second, the Utilities continue to recommend that the Commission reject Staff’s 
proposal.  The Utilities note that the errors in Staff’s schedules in the original phase in 
this proceeding that are reflected in the Appendices to the June 18 Order and its body 
would have been cured if Staff made the same adjustments to the income statement as 
it did to rate base.  Furthermore, the schedules that Staff proposes that the Utilities 
prepare as part of surrebuttal testimony would hardly be useful to the Commission as 
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they would reflect one party’s position on permutations and combinations of all 
adjustments.  Finally, such a time intensive endeavor would occur when the Utilities 
have limited time to prepare rebuttal testimony and have just days to prepare surrebuttal 
testimony.  For example, in the original phase of these consolidated proceedings, the 
Utilities had just nine calendar days to prepare surrebuttal testimony.  See Utilities Rep. 
Br. on Rehg at 6. 

2. If 2012 NOLs Are Not Reflected in the Utilities’ Rate Bases 

The Utilities argue that if the Commission determines to reverse its decision to 
include the 2012 NOLs in the Utilities’ rate bases, which would be against the evidence 
and reversible error, Staff has attached certain schedules to its testimony that remove 
the effects of the 2012 NOLs.  The Utilities note that they provided the information for 
these schedules to Staff based on an important assumption, namely, that the Utilities 
could not quantify any dollar impact resulting from a normalization violation because of 
the variables involved.  The actual timing/date that the Utilities would cease to qualify for 
accelerated depreciation is uncertain as it would be based upon the date the IRS deems 
the Commission first took an inconsistent position with tax rules related to normalization.  
Therefore, the Utilities state that they did not and do not have available the information 
needed to eliminate the effects of accelerated and bonus depreciation during the 2013 
test year if applicable resulting from a Commission decision to not reflect the 2012 
NOLs in the Utilities’ rate bases.  See Utilities Init. Br. on Rehg at 56-57.   

Staff 

Staff presented in its rebuttal testimony on rehearing two sets of schedules for 
the Commission to consider.  Staff Exs. 26.1, and 26.2, Appendices A and B.  Staff 
explains that these schedules correct for the errors of doubling the effect the rate 
increase adjustment, derivative impact on cash working capital (NS-PGL Ex. 53.0 at 3-
4), and reclassifications of operating income-current and deferred income taxes for 
capital related rate base adjustments. NS-PGL Ex. 52.0 at 4.  Staff notes that the 
Companies agree with the schedules in Staff Ex. 26.1, Appendices A (North Shore) and 
B (Peoples Gas). NS-PGL Ex. 54.0 at 1. 

  
Staff points out that it expressed concern in its rebuttal testimony on rehearing 

that some information necessary for the corrections, namely the reclassifications of 
operating income-current and deferred income taxes for capital related rate base 
adjustments, were not quantified and provided by the Companies until rehearing. Staff 
Ex. 26.0 at 3.  Staff argues that the Companies attempt to refute this statement in 
Reply, (NS-PGL Ex. 54.0 at 5, fn 3) but the facts belie them.  According to Staff, at 
hearing the Companies confirmed that: 

 
• The Companies first quantified their net operating losses - both from 2012 

and 2013 activity - in surrebuttal testimony; 
• The Companies provided no quantification or sources of the necessary 

reclassifications of operating income-current and deferred income taxes 
for capital related rate base adjustments in surrebuttal testimony; 
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• Such quantification was provided only in response to Staff Data Requests 
submitted to the Companies’ after their filing of surrebuttal testimony; 

• Staff filed its own surrebuttal testimonies (Staff Exs. 24.0 and 25.0) which 
attempted to include all effects of the Companies’ NOLs on Staff’s 
proposed adjustments; and 

• The Companies’ Corrected Brief on Exceptions and Reply Brief on 
Exceptions only discuss the error of doubling the effect of the rate 
increase adjustment; no other errors concerning the reclassifications of 
operating income-current and deferred income taxes for capital related 
rate base adjustments are mentioned. 

Staff states that it is also concerned that future rate cases may need to address 
NOLs for the Companies and believes it is not the best use of Commission resources to 
calculate the effects of the NOLs in a rehearing phase of a proceeding, a mechanism 
which extends the eleven-month rate case process.  The rehearing process, which 
extends the normal rate case timeframe, is not the appropriate process through which to 
consider corrections for complex calculations of current and deferred income taxes.  
Staff asserts that the consideration of an NOL is not a unique circumstance that should 
warrant an extension of the rate case process.  Therefore, Staff initially recommended 
that in future general rate cases, the Companies provide a full quantification of the 
impact of their position on all pending adjustments. Staff Ex. 26.0 at 3.  Such a request 
by the Commission would be consistent with Section 200.875 of the Commission’s 
Rules of Practice. 83 Ill. Admin. Code Part Section 200.875 Post-Record Data. 

 
 However, after taking into account arguments raised in the Companies’ Initial 
Brief on Rehearing, Staff is concerned that its recommendation may be burdensome, so 
in the interest of addressing the Companies’ concerns while still providing a mechanism 
for the Commission to derive a correct revenue requirement regardless of the 
adjustments adopted in the resulting rate order, Staff proposes a modification to its 
recommendation.  Specifically, in the alternative to providing a full quantification as 
described in Staff’s Initial Brief on Rehearing, Staff recommends that the Companies 
should be required to provide a narrative description with illustrative calculations that 
would provide instructions for the Commission to calculate the impact of the Companies’ 
proposed position (i.e. inclusion of an NOL) on current and deferred income taxes 
associated with each pending adjustment, should the Commission adopt affected 
adjustments that the Companies contest.  Staff also states that it would not expect the 
Companies to calculate Cash Working Capital (“CWC”) effects for changes in all 
pending adjustments in a rate case, as it is common Commission practice for the Final 
Order to adopt a revenue requirement that calculates CWC based on the final 
conclusions of such order.  Staff’s notes that its recommendation could be implemented 
by the Commission through the inclusion of a Findings and Ordering paragraph in the 
Order on Rehearing as follows: 

(x)  In future general rate proceedings, the Companies shall provide 
for the record a full quantification of the impacts of any net operating loss 
on all pending adjustments.  In the alternate, the Companies shall provide 
a narrative description with illustrative calculations that would provide 
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instructions for the Commission to calculate the impact of the NOL on 
current and deferred income taxes associated with each pending 
adjustment. 

Staff observes that the Companies also suggest that Staff’s “new requirement” is 
unfair unless applied to all utilities and to Staff and intervenor adjustment proposals as 
well.  NS-PGL Init. Br. on Rehg at 5.  Staff argues that the Companies’ assertion that 
Staff’s recommendation is unfair is unfounded.  Furthermore, Staff states that the 
Companies’ suggestion is both unnecessary and prohibited.  Since this proceeding 
concerns only the Companies rather than all utilities as in a rulemaking, the conclusions 
of the Final Order cannot apply universally.  Staff notes that such prohibition is moot 
since Staff’s recommendation is specific to correct the procedural and evidentiary issue 
arising from the NOL in the Companies’ case.  Staff Init. Br. on Rehg at 3-4.  Staff 
maintains that its recommendation is reasonable, will result in an improved process in 
future rate cases of the Companies, and should be adopted by the Commission. 

Commission Analysis and Conclusion 

The Utilities have proposed some corrections to the 2012 NOL ratemaking 
adjustment. Since the Commission has found based on the record that the 2012 NOLs 
are properly reflected in rate base (see Section II.B. of this Order), we therefore, 
approve those corrections. Attached to this Order on Rehearing are the schedules, 
identified as Appendices A and B which reflect the proper adjustments.   

The Commission agrees to adopt Staff’s alternative proposal requiring the 
Utilities’ to provide a narrative description with illustrative calculations that would provide 
instructions for the Commission to calculate the impact of the NOL on current and 
deferred income taxes associated with each pending adjustment. Staff’s 
recommendation is reasonable and will result in an improved process in future rate 
cases of the Utilities. 
 

B. 2012 NOLs 

Utilities 

The Utilities state that they are included in the consolidated United States income 
tax return filed by their ultimate parent company, Integrys Energy Group, Inc. 
(“Integrys”).  NS Ex. 5.1, Schedule G-5 at 4; PGL Ex. 5.1, Schedule G-5 at 4.  In their 
direct filings (including direct testimony attachments) that initiated these consolidated 
proceedings, the Utilities indicated that using their best estimates neither 2012 nor 2013 
would result in a NOL for the Integrys companies on a consolidated basis, even though 
each of the Utilities may be in a NOL position on a standalone basis.  Id.  In fact under 
“Summary of Significant Assumptions/Items” in Schedule G-5, the Utilities state:   

There is currently no forecasted net operating loss (“NOL”) deferred 
income tax asset. This results from the assumption that while [the Utilities] 
may be generating taxable losses, the consolidated group is assumed to 
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be able to use those losses. Under the Companies tax sharing agreement, 
[the Utilities] will be paid cash for the tax benefit of its loss, if any, 
generated on a standalone basis, and used to reduce consolidated tax 
obligations. [The Utilities] will therefore not have a deferred income tax 
asset for the NOL. This assumption will be monitored/ updated at each 
step in the case. 

NS Ex. 5.1, Schedule G-5 at 10; PGL Ex. 5.1, Schedule G-5 at 10-11.  As indicated in 
their Schedules G-5, the Utilities did evaluate at each step.  The Utilities also responded 
to discovery from Staff regarding the NOLs indicating in part: 

As of the point in time estimates were provided for this instant proceeding, 
the assumed facts and circumstances were that [the Utilities] would incur 
a NOL for 2012 on a stand-alone basis, but [Integrys consolidated group] 
would have been able to use the [Utilities] NOL to reduce current or prior 
tax obligations of the consolidated group. 

Staff Cross Exs. 12 and 13.  In those data request responses, the Utilities’ also provided 
estimates for what the deferred tax assets would have been for the 2012 NOLs had the 
consolidated group not been able to absorb the losses.  Staff Cross Exs. 12 and 13.  
The Utilities state that in other data request responses they again confirm:  

The [Utilities] will look at the latest estimates of taxable income for the 
consolidated group.  For Peoples Gas and North Shore, amounts will be 
equal to the taxable income embedded in the [Utilities’] rebuttal testimony.  
If the consolidated group is in an NOL position under that measure, it will 
be prudent to introduce a deferred tax asset for the NOL. 

Staff Cross Exs. 14 and 15.  Further, in their next opportunity to file testimony, the 
Utilities noted in rebuttal testimony that deferred tax assets for 2012 were not needed 
due to the consolidated group’s income.  The Utilities add that in their rebuttal 
testimony, the Utilities explained that even though Peoples Gas was now in a NOL 
position for 2011 and 2012, no deferred tax asset existed for 2012 or 2013 because the 
consolidated group’s income was forecasted to absorb those losses.  NS-PGL Ex. 30.0 
Rev. at 27, 28.  See also Staff Cross Ex. 13.  The Utilities state also in rebuttal 
testimony, that the Utilities indicated what would need to happen should the Integrys 
consolidated group not be able to absorb the Utilities’ 2012 NOLs.  Specifically, the 
Utilities indicated: 

Under accounting rules, the Utilities will establish deferred tax assets for 
their NOLs.  If an NOL arises, the Utilities request that the deferred tax 
asset to be established during 2012 and 2013 for the federal and state tax 
effect of the Utilities’ 2012 and 2013 NOLs be included in rate base for the 
purpose of computing the Utilities’ 2013 revenue requirement. 

NS-PGL Ex. 30.0 Rev. at 30.  After the filing of rebuttal testimony and before the filing of 
surrebuttal testimony, the Utilities state that the books for 2012 were closed and the 
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year-end numbers resulted in the consolidated group being in a NOL position for 2012.  
NS-PGL Ex. 46.0 at 36.  As such, the Utilities maintain that NOLs for 2012 should be 
included in the Utilities’ rate bases, because they cannot be absorbed.  NS-PGL Ex. 
46.0 at 36.  Further, the Utilities add that Staff reviewed the Utilities’ assumptions and 
testimony and requested that the Utilities provide updates regarding the NOLs.  Staff 
Ex. 4.0 at 26; Staff Ex. 14.0 at 23.0; Staff Cross Exs. 12-15.   

With respect to the AG, the Utilities note that the AG’s argument that the only 
evidence available to support the 2012 NOLs is one sentence in surrebuttal testimony 
ignores record evidence. The Utilities state that the AG addressed a number of tax 
issues in its direct and rebuttal testimony but opted not to address the evidence 
regarding the 2012 NOLs and the Utilities’ proposal should the Integrys consolidated 
group not be able to absorb the standalone 2012 NOLs.  The Utilities maintain that both 
the AG and CUB-City had the opportunity to respond to and raise concerns about the 
2012 NOLs in testimony and did not.  The AG also had the opportunity to provide 
testimony on rehearing regarding the propriety of the standalone 2012 NOLs or the 
methodology chosen by the Utilities regarding the NOLs and it chose not to file 
testimony.  See Utilities Init. Br. on Rehg at 57-58.   

The Utilities argue that the AG and CUB-City positions are clearly results-driven.  
Much like the Integrys books closing allowing the Utilities to update the status of the 
2012 NOLs in January 2013, Staff and the intervenors proposed a number of revenue 
requirement reducing adjustments in January 2013 based on actual data and new law.  
In supplemental rebuttal testimony filed on January 24, 2013 (a day before the Utilities’ 
surrebuttal testimony was filed), Staff used actual year-end 2012 data to update one of 
its adjustments reducing rate base.  Further, Staff, the AG, and CUB-City all proposed 
rate base and revenue requirement reducing adjustments to include the impacts of 2013 
bonus depreciation to reduce rate base, based on the enactment of the American 
Taxpayer Relief Act (“ATRA”) of 2012 (enacted January 2, 2013).  However, the only 
adjustment based on available actual data that AG and CUB-City contest is the 
inclusion of the 2012 NOLs, which increases rate base.  The Utilities state that the 
Commission should not arbitrarily reject an adjustment (that is based on unrebutted 
record evidence) because it increases rather than decreases a utility’s rate base.  See 
Utilities Init. Br. on Rehg at 93-94.  

With respect to CUB-City, the Utilities argue that their argument that the Utilities 
knew of and waited until surrebuttal testimony to reflect the 2012 NOLs in their rate 
bases misrepresents the record and also demonstrates a complete misunderstanding of 
how a consolidated entity, such as Integrys, claims an NOL of one of its members for 
tax purposes.  The Utilities explain that under their tax sharing agreement with Integrys, 
the Utilities would be paid cash for the tax benefit of their losses, if any, that are used to 
reduce the consolidated group’s tax obligations.  NS Ex. 5.1, Schedule G-5 at 10; PGL 
Ex. 5.1, Schedule G-5 at 10-11.  To the extent that the Integrys consolidated group can 
absorb the NOLs of Peoples Gas and North Shore, no NOLs are needed to be reflected 
in rate base because they are not being used by the Utilities.  The Utilities state that this 
evidence is unrebutted.  The Utilities argue that CUB-City would have the Utilities 
include the effects of NOLs in rate base when information available at the time would 
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indicate that the NOLs would be used by the consolidated group and thus paid in cash 
to the Utilities.  As such, the Utilities maintain that it would have been improper to reflect 
the NOLs in the Utilities’ rate bases at that point.  Furthermore, the Utilities add that it 
was not the Utilities’ decision to suddenly use the NOLs themselves in January 2013 as 
CUB-City claim, it was a function of the tax sharing agreement with Integrys and the 
closing of the Integrys books for the 2012 year, as the undisputed record evidence 
shows.  Finally, the Utilities state that CUB-City addressed a number of tax issues in 
direct and rebuttal testimony and opted not to address the evidence regarding the 2012 
NOLs.  According to the Utilities, CUB-City also had the opportunity to provide 
testimony on rehearing regarding the Utilities’ tax sharing agreement and the application 
of the standalone 2012 NOLs and they chose not to file testimony.  See Utilities Init. Br. 
on Rehg at 9.  

Additionally, the Utilities state that failure to reflect known 2012 NOLs in the 
Utilities’ rate bases may cause a violation of the normalization rules.  The normalization 
rules for tax purposes address how a company must normalize the effect of accelerated 
depreciation.  NS-PGL Ex. 30.0 Rev. at 30.  By recording the effects of an NOL as a 
deferred tax asset, the tax benefit associated with accelerated depreciation is effectively 
eliminated until the time the loss is realized.  Id. at 33.  The Utilities explain that the 
result of violating this rule is severe to both the Utilities and their customers.  A violation 
would result in the Utilities not being able to claim the rate base-reducing impacts of 
accelerated and bonus depreciation.  Id.; Tr. at 777.  The consequences of violating the 
normalization rules are unrebutted.   

The Utilities argue that while an NOL may increase rate base for a short period of 
time, the loss of the ability to claim accelerated depreciation affects the entire life of an 
asset.  This applies not only to existing assets, but to assets placed in service in the 
future.  In the Utilities view, short-term thinking in this situation could have severe and 
significant long term harm to the Utilities’ customers.  The Utilities cite their 1991 rate 
cases (Docket Nos. 91-0010 and 91-0586) where a Staff proposal would have violated 
the normalization rules (an IRS Private Letter Ruling (“PLR”) confirmed the violation).  
The Utilities note that had the Commission adopted Staff’s adjustments in the 1991 rate 
cases resulting in a normalization violation and the Utilities losing the ability to claim 
accelerated depreciation, instead of deferred taxes growing for Peoples Gas and North 
Shore by over $280 million and $49 million respectively, the deferred taxes would have 
begun to reverse and balances would be substantially less than they were in the 1991 
rate cases.  The Utilities explain that annual revenue requirement impacts that do not 
reflect the level of deferred income taxes in rate base could be well in excess of ten 
times the amount of the short-term impact of properly including the 2012 NOLs in the 
Utilities’ rate bases.  See Utilities Init. Br. on Rehg at 14-15. 

The Utilities note that in determining whether a violation occurred, the IRS will 
review the Commission’s Order to see the reasons the Commission concluded it was 
improper for the Utilities to include the 2012 NOL in rate base in surrebuttal when the 
Commission allowed the rate base-reducing effects of 2013 bonus depreciation.  The 
Utilities add that once a normalization violation has occurred, it is not easily rectified.  
The IRS may ask the Utilities to cure the violation by requiring a Commission Order that 
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confirms the Commission’s commitment to normalization and that provides rate relief for 
the period beginning on the effective date of the Order.  The Utilities note that, like an 
instance in the 1970s involving three California utilities, the IRS may not provide an 
option to cure the violation.  The Utilities observe that in those situations, the utilities 
regained their ability to claim accelerated depreciation only through an enactment of law 
and by agreeing to various financial and administrative concessions.  See Utilities Init. 
Br. on Rehg at 16.   

In response to the Initial Briefs on Rehearing filed by Staff, the AG, and CUB-
City, the Utilities state that the Staff and intervenor arguments are unsupported by the 
evidence and at times internally inconsistent.  Further, given opportunities to respond to 
the Utilities’ evidence in the original phase of these proceedings and then again on 
rehearing, the Utilities argue that Staff, the AG, and CUB-City opted to provide no 
evidence challenging the existence of the 2012 NOLs and instead rely on arguments 
that misrepresent the evidentiary record and that are factually incorrect.  The Utilities 
maintain that the evidence demonstrates that the 2012 NOLs, which result from the 
extension of bonus deprecation through 2012 under the Tax Reform Act of 2010, and 
the inability of the Integrys group to absorb the NOLs, are supported by the evidence 
and are consistent with the Commission rules related to rate cases.  The Utilities add 
that the factual assumptions contained in the Schedules G-5, which are entitled 
“Summary of Significant Accounting Policies and Assumptions Used in the Forecast for 
the Year Ending December 31, 2013” were examined by an independent Certified 
Public Accountant, Deloitte and Touche LLP.  The examination was performed in 
accordance with American Institute of Certified Public Accountants (“AICPA”) standards, 
including AICPA Audit and Accounting Guide: Guide for Prospective Financial 
Information dated March 1, 2009.  In the Utilities’ Schedule G-5, it was made clear that 
the status of those NOLs is dependent upon the Integrys consolidated group’s ability to 
absorb those losses.  The Utilities also state that they applied the NOLs consistent with 
the Commission-approved tax sharing agreement.  See Utilities Rep. Br. on Rehg at 12-
13. 

Finally, it is the Utilities’ position that the unrebutted evidence demonstrates that 
a Commission Order excluding the 2012 NOLs from the Utilities’ rates bases will likely 
result in a violation of the tax normalization rules harming not just the Utilities but their 
customers.  The Utilities state that, as with much of the evidence presented in the 
original proceedings in this matter, Staff and the intervenors choose to ignore rather 
than rebut evidence.  Utilities witness John P. Stabile explained accelerated 
depreciation, the normalization rules, NOLs and how failure to reflect a known NOL in 
rate base would likely lead to a violation of the normalization rules.  NS-PGL Ex. 30.0 
Rev. at 27-33.  Furthermore, the Utilities argue that submitting a PLR that supposes the 
2012 NOLs are not included in rate base when the Commission’s June 18 Order 
approved their inclusion in rate base would be premature.  The Utilities also note that 
there are a number of recent PLRs regarding normalization violations, including a ruling 
related to a Staff position taken in the Utilities’ 1991 rate cases.  That PLR concludes 
that if the Commission adopted Staff’s proposal, it would result in the Utilities violating 
the normalization rules.  The Utilities maintain that for these reasons, all of these 
arguments must be rejected. The Utilities note that it is uncontested that if an NOL does 
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exist, it properly is included in rate base.  Thus, even if the Staff and intervenor attempts 
to cloud the normalization violation risk issue somehow were allowed to overcome the 
facts and law, the Utilities conclude that the 2012 NOLs still would belong in rate base.  
See Utilities Rep. Br. on Rehg at 15-23. 

Staff 

 Staff states that its position on whether the 2012 NOLs should be reflected in the 
Companies’ rate bases is unchanged from that set forth in its Reply Brief in the original 
proceeding. Staff Rep. Br. at 35.  Staff notes that the timing of the inclusion of the 2012 
and 2013 NOLs has complicated this issue.  Staff recognizes that the ATRA of 2012 
was not enacted until January 2013 which was a factor in its original acceptance of the 
Companies’ surrebuttal adjustment. NS-PGL Init. Br. at 57. However, Staff contends 
that after further reflection upon the lack of evidence supporting the 2012 NOL, 
combined with only the Companies’ blanket conclusions about what might happen if 
their 2012 NOL is not included in rate base, Staff  changed its position in Reply Brief in 
the original proceeding.  Staff agrees with the AG that the Companies have not met 
their burden of proof to explain the existence of the 2012 NOL by simply citing the 
enactment of the ATRA of 2012 in January of 2013.  Staff asserts that since the new 
information on this topic on Rehearing does not aid the Companies, Staff maintains its 
position on Reply Briefs that the Companies have not supported the 2012 NOLs in 
evidence.  It is Staff’s view that the Companies rely only on blanket threats to the 
Commission of what they think might happen if the 2012 NOLs are not approved.  Staff 
recommends that the Commission change its position, exclude the 2012 NOL from rate 
base and adopt Staff Ex. 26.2, Appendices A and B. These schedules are based on the 
Companies’ responses to ACC 2.02 (NS-PGL Ex. 54.1N and 54.1P) and they do not 
include the 2012 NOL in rate base.  

 
Staff also argues that setting aside, arguendo, that the existence of the 2012 

NOL is supported in the record, the Companies have never demonstrated in evidence 
the clear consequence of this decision.  Instead, Staff contends the Commission is 
simply asked to accept the Companies’ threats that “[f]ailure to reflect known 2012 or 
2013 NOLs in this proceeding may cause a violation of the normalization rules.” NS-
PGL Rep. Br. at 57, emphasis added.  This conclusion without evidence begs the 
questions, how exactly will the normalization rules be violated?  Which sections of the 
IRS Code will be violated?  Have the Companies sought an IRS PLR for guidance?  If 
not, why not, as the Companies indicate that the matter is so ominous.  Additionally, 
Staff notes that the Companies’ Notification to the IRS concerns only the computational 
errors; it does not include any inquiry about the impact of any change on the 2012 NOL 
position on rehearing. NS-PGL Ex. 54.2 at 5-9.   

 
Staff further observes that the Companies admit that they have had “a very 

limited history of interaction with the IRS regarding normalization.” Staff Cross Ex. 1 on 
Rehearing.  Staff points out that the Companies know of only three utilities that had 
normalization violations.  The violations occurred in 1978, and were related to the same 
commission decision.  All three utilities were allowed to pay the Treasury for a tax 
amount equal to the benefits that had been flowed through, and then were allowed to 
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continue normalized tax accounting in rates.  Staff Cross Ex. 2 on Rehearing.  Staff 
asserts that it is difficult to argue that three related IRS actions on tax normalization 
violations in 1978 are controlling for the Commission’s decision today - thirty-five years 
later - without substantial supporting evidence by the Companies.  Staff believes the 
Companies’ position appears to be solely based upon what they think might happen. 
The Commission conclusion, though, must be based on more than that according to 
Staff. 
 

CUB-City 

CUB-City maintain their position that the 2012 NOLs should not be included in 
the Companies’ rate bases. CUB-City note that, in its Final Order in this case, the 
Commission relied in part on the Companies’ claim the NOL for 2012 was not known 
prior to surrebuttal testimony, because the ATRA was not signed until January 3, 2013.  
Final Order at 99.  CUB-City point out that, though it is true that the 2013 bonus 
depreciation was not assured until the President signed the ATRA in 2013, the 2012 
bonus depreciation has been known since the inception of this rate case.  CUB-City 
argue that any NOL effect of that depreciation could have and should have been 
claimed before the Companies’ surrebuttal filing.   
 
 CUB-City further note that the Commission’s Final Order relied on the 
Companies’ claim that closing 2012 books affected the 2012 NOL.  Final Order at 99.  
CUB-City aver that claim is simply untrue.  Closing their books for 2012 did not result in 
a yet-unknown NOL.  CUB-City point out that, in response to discovery in October of 
2012, the Companies stated that “the assumed facts and circumstances were that North 
Shore would incur a NOL for 2012 on a stand-alone basis, but Integrys would have 
been able to use the North Shore NOL to reduce current or prior tax obligations of the 
consolidated group.”  Staff Cross Exhibit 12.  The same statement was made for 
Peoples Gas.  Staff Cross Exhibit 13.  In fact, CUB-City point to the fact that the 
Companies knew of and provided evidence about the standalone NOLs in their initial 
filing on July 31, 2012, in data request responses on October 23 and November 15, 
2012, and in testimony on December 18, 2012.  See NS-PGL Init. Br. on Rehg at 7-9.  
CUB-City aver that the Companies admit that “[t]he evidence demonstrates that the 
Utilities’ stand-alone 2012 NOLs existed from the time of the Utilities’ direct filing on July 
31, 2012, but that it was assumed they would be absorbed, subject to monitoring and 
updating.”  NS-PGL Init. Br. on Rehg at 11.  CUB-City note that the Companies 
acknowledged that the assumptions contained in their financial forecasts -- specifically, 
in Schedule G-5 for each utility (which first reported the 2012 NOL) -- were based on 
those management assumptions.  NS Ex. 5.1, Schedule G-5 at 1; PGL Ex. 5.1, 
Schedule G-5 at 1 (“This financial forecast presents, to the best of management’s 
knowledge and belief, the Company’s expected financial position... for the forecast 
period.  Accordingly, the forecast reflects its judgment as of December 15, 2011... The 
assumptions disclosed herein are those that management believes are significant to the 
forecast.”).   
 

CUB-City assert that for more than a full year thereafter, those management 
assumptions about how the NOL would be used (i.e. that it would be absorbed by 
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Integrys) were not changed, and they were the basis of the Companies’ filed testimony 
before this Commission.  CUB-City state that predictably, that management position 
(presented in testimony by the Companies) was relied upon by all other parties in the 
case.  In rebuttal testimony on December 18, 2012 - less than two weeks before the 
year-end closing of books, the Companies continued to testify that “no deferred tax 
asset exists at the end of 2012 due to the consolidated groups [sic] income.”  NS-PGL 
Ex. 30.0 Rev. at 27.  CUB-City argue that the Commission should not allow the 
Companies to revise the assumptions on which they, Staff and other intervenors relied, 
just one month after the Companies assured parties that it maintained the position it had 
held for a year (i.e. that the 2012 NOLs would be absorbed by Integrys).   
 

CUB-City argue that allowing the Companies to make such a significant change 
to their assumptions at the last possible opportunity, in surrebuttal testimony, places an 
impossible burden on ratepayer parties to respond meaningfully.  CUB-City note that 
the evidentiary hearing began on February 5, 2013, just seven business days after the 
Companies filed their surrebuttal testimony where they first claimed the NOLs should be 
included in the Companies’ rate bases.  CUB-City maintain that intervenors had no 
opportunity to present evidence in their direct or rebuttal testimony on the Companies’ 
use of the 2012 NOLs in their rate bases, given that the management decision 
communicated to parties during all rounds of Staff and intervenor testimony was that the 
2012 NOLs would be absorbed by Integrys.  CUB-City note that the Commission has 
established rules that require consideration of other parties’ opportunity to respond in 
determining whether to allow updates of test year data.  83 Ill. Admin. Code 287.30 (“A 
determination to . . . allow the submission of an update shall include . . . consideration 
of: . . . 3).  CUB-City further note that the Commission’s rules require that its discretion 
be exercised to recognize parties’ rights to due process and to avoid the prejudicial 
result the Companies insist on here.  83 Ill. Adm. Code 200.25(c) (“Fairness – Persons 
appearing in and affected by Commission proceedings must be treated fairly.  To this 
end, parties which do not act diligently and in good faith shall be treated in such a 
manner as to negate any disadvantage or prejudice experienced by other parties”).  
Accordingly, CUB-City contend that to allow the Companies’ last minute change, the 
Commission must disregard its own rules.   
 

CUB-City argue that the Commission should revisit this issue in light of the 
misstated facts upon which the Order’s articulated reasoning was based.  CUB-City 
note that the substantial evidence on the whole record required for Commission 
decisions must take account of the uncontroverted evidence that the Companies were 
aware of the 2012 NOLs long before the Commission’s Order and that ATRA did not 
affect 2012 NOLs.  CUB-City aver that without substantial supporting evidence, the 
Order’s decision on this issue is unlawful.  It fails to meet the Act’s standards requiring 
articulated reasoning based on record evidence and lawful proceedings that protect the 
rights of the parties, resulting in cost based rates.  See 220 ILCS 5/10-201(e)(iii) and 
(e)(iv)D; 5/9-201; 5/16-108(c); City of Chicago v. People of Cook County, 133 Ill.App.3d 
435, 444 (1st Dist. 1985).   
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CUB-City also argue that this issue should be reconsidered because the 
Companies still have not provided an adequate explanation of why their assumption, 
maintained for over a year (including through two data request responses and 
testimony), was incorrect.  CUB-City note  that the Companies do not even address the 
improbability that NS-PGL’s or Integrys’ accountants did not recognize any change in 
accounting circumstances (of the magnitude necessary for the NOLs to become useless 
to Integrys) two weeks before year-end.  CUB-City note that the Companies simply 
state that things changed, and expect the Commission to allow them to update their 
revenue requirement accordingly.  See NS-PGL Init. Br. on Rehg at 11.  CUB-City 
assert that the Companies’ justification does not meet the necessary burden of proof to 
establish that the cost of the Companies’ including the 2012 NOLs in their own rate 
bases was prudently incurred and the rates set are just and reasonable.  

 
CUB-City also take issue with the Companies’ claim that other revenue 

requirement reducing adjustments were made in January 2013 and that CUB-City and 
the AG only contest this adjustment because it increases rate base.  CUB-City maintain 
that though that would be a convenient explanation, it is simply not true.  The 
Companies point specifically to the CUB-City and AG proposal to include the impacts of 
the 2013 bonus depreciation, based on the enactment of the ATRA of 2012.  NS-PGL 
Init. Br. on Rehg at 11.  CUB-City point out that particular adjustment is appropriate 
because a new law was passed, that affected the Companies’ rate base.  CUB-City 
note that no new law affected the Companies’ 2012 NOLs.  According to CUB-City, no 
new facts at all have been presented, other than that management apparently did a 
poor job in their financial forecasts, failed to recognize an impending multi-million dollar 
change in tax position two weeks before year-end, and failed to report a potential 
material revenue requirement change, despite the Commission’s test year update rules 
intended to assure due process to other parties.  See 83 Ill. Adm. Code 287.30.  
Accordingly, CUB-City do not believe the Companies have provided an adequate basis 
for reversing the assumptions on which intervenors relied for almost the entirety of the 
case.    
 
 Additionally, CUB-City argue that the Companies’ allegation of risk of a tax 
normalization violation if the 2012 NOLs are not included in rate base is also 
unpersuasive.  CUB-City aver that despite the alarm expressed in the Companies’ 
application for rehearing and their testimony, the letter they sent to the IRS 
demonstrates that the Companies are not nearly as concerned about the risk of losing 
accelerated depreciation and bonus depreciation as they would have the Commission 
believe.  CUB-City note, like Staff, that the letter the Companies sent to the IRS 
concerns only the computational errors; it does not include any inquiry about the impact 
of any change on the 2012 NOL position during rehearing.  

 
 CUB-City further note that the Companies acknowledge that they “have had very 
limited history of interaction with the IRS regarding normalization”.  Staff Cross Ex. 1 at 
1.  CUB-City point out that the Companies stated that they are routinely audited by the 
IRS, but the qualification of their property for accelerated depreciation due to the impact 
of normalization rules has never been an issue.  Id.  In fact, CUB-City note that the 
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Companies are not aware of any Integrys affiliate losing its ability to use accelerated 
depreciation due to a violation of IRS normalization rules.  Staff Cross Ex. 2 at 1.  
Therefore, CUB-City state that the Companies’ supposed concern about the 
Commission’s decision violating normalization rules and impacting accelerated or bonus 
depreciation is a questionable basis for the Commission to modify its cost and rate 
determinations in this case.  CUB-City assert that bald references to what could 
conceivably happen, which do not represent PGL/NS’s actual or historical experience, 
provide an insufficient basis on which the Commission can conclude that the 
Companies have met their burden of proof on this issue.  CUB-City maintain that the 
Companies’ attempt to bully the Commission into ignoring the burden of proof and the 
inappropriateness of this late adjustment should be given no weight in this rehearing. 
 
 Finally, CUB-City aver that, in an effort to compel the Commission to include the 
2012 NOLs in rate base, the Companies imply that the Commission lacks discretion to 
review utility NOL costs under the otherwise applicable standards of the Act, because 
the utility’s tax decisions are exempt from these provisions. See NS-PGL Init. Br. on 
Rehg at 14-17.  However, CUB-City state that the Companies have not identified any 
definitive, controlling law that requires that their tax planning decisions control 
Commission rate-making.  That is, the Companies do not cite a specific legal 
requirement that the Commission is bound to adopt, for ratemaking purposes, the 
Companies’ last-minute decision to use the 2012 NOLs for tax purposes.  CUB-City 
maintain that if the Companies believe that this issue is outside of the Commission’s 
jurisdiction, as a result of supposed tax implications of the decision, they have not met 
their burden to demonstrate that.  CUB-City contend that the Commission has 
jurisdiction to decide this issue on the same legal standards as used for any other 
adjustment.  Consequently, CUB-City argue the Companies should not be permitted to 
nullify their failure to meet their burden of proof under the Act with an internal tax 
planning decision, to produce rates based on costs that have not been shown to be 
prudently incurred and reasonable.  
 

AG 

The AG contends that the Companies failed to provide sufficient evidence, in the 
original hearing and on rehearing, to support the inclusion of 2012 NOLs in rate base.  
The AG states that as in the original hearing of this docket, the substantial addition to 
the 2012 rate base to reflect the Companies’ NOL remain unexplained by the 
Companies’ witnesses and unjustified by the Companies’ evidence.  The extent of the 
Companies’ testimony provided in support of the adjustment in the original hearing 
consisted of little more than a passing blurb that appeared for the first time in 
Companies witness John P. Stabile’s surrebuttal testimony. This reference consisted 
solely of a statement that: “In addition, based upon the status of year-end closing, the 
consolidated group is also in an NOL position.  NS-PGL Ex. 46.0 at 36. The AG 
maintains that no further detail was provided in the original hearing.   
 
 In the AG’s view, the Companies could have (and should have) estimated 
potential NOL effects on rate base as a result of the bonus depreciation in effect 
through out 2012 in either its direct testimony or rebuttal testimony. This would have 
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given Staff and the intervenors an opportunity to investigate the change through 
meaningful discovery and to comment on the proposal in testimony. The AG notes that 
the Commission’s rules provide that utilities must present proposed ratemaking 
adjustments in the direct phase of their case. 83. Ill. Admin. Code Part 287.30.  The AG 
states that even putting aside the unexplained delay in raising the issue earlier in the 
case, the Companies failed to provide a witness to describe the source and cause of the 
NOL for 2012.  The AG argues that ratepayers should not be forced to pay the price for 
the Companies’ inaction. 
 

The AG argues that on rehearing the record remains just as cloudy on any sort of 
substantive justification for including the substantial 2012 NOL in the Companies’ rate 
base.  The record on rehearing includes only the Companies’ testimony supporting the 
computational corrections to the Final Order and Staff’s presentation of those numbers 
– both with and without the disputed 2012 NOL -- for the Commission’s consideration.  
The AG believes this rehearing provides the Commission with the opportunity to revisit 
their original conclusion in the Final Order in this case and correct the error of permitting 
an unexplained 2012 NOL in the rate bases of the Companies, which has the effect of 
increasing the PGL rate base by $38.6 million and the North Shore rate base by $2.1 
million, thereby significantly increasing the Companies’ revenue requirements.  
 

According to the AG, the evidence on rehearing supports rejection of the 2012 
NOL adjustment.  The AG states that the Companies attempted to provide a justification 
for including 2012 NOL in their rebuttal testimony on rehearing with the testimony of 
Companies witness Sharon Moy. Ms. Moy testified that the “elimination of 2012 Net 
Operating Loss (“NOL”) in the determination of their rate bases would place the Utilities 
at risk of a tax normalization violation.” NS-PGL Ex. 54.0 at 3.  However, the AG argues 
that Ms. Moy failed to explain what caused the 2012 NOL or why rejecting the 
Companies’ requested adjustment to rate base would violate tax normalization rules.  
This justification was not convincing in the original hearing and it continues to fail to 
withstand even the slightest amount of scrutiny. The AG contends that the record on 
rehearing clearly demonstrates that the Companies’ odds of being in violation of tax 
normalization border on non-existent. First, the AG notes that the Companies concede 
that they have a “very limited history of interaction with the IRS regarding 
normalization.” Staff Cross Exhibit 1. Second, the Companies admit that there have 
been no other Integrys affiliates that have lost accelerated depreciation due to a 
normalization violation. Staff Cross Exhibit 2. Finally, the AG states that consistent with 
the lack of substantive evidence, the Companies point to three California utilities that 
they are aware of which, at one point, 30 years ago, experienced a temporary loss of 
accelerated depreciation eligibility due to a normalization violation.  Staff Cross Exhibit 
2.  The AG argues there is no evidence the California incident is in any way analogous 
to this case.  This is the only justification that the Companies have pointed to explain 
their decision to include the NOL and it is not persuasive in the AG’s view.  Moreover, 
the AG maintains that even if, for the sake of argument, the Companies’ claims are true 
and a normalization violation does occur, it is irrelevant to the issue at hand.  The AG 
argues the critical point is that the record on rehearing still offers no substantive 
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evidence to support a 2012 NOL. A normalization violation has nothing to do with this 
issue and it does not explain what caused the 2012 NOL.  
 

The AG also asserts that the Final Order should be modified because it 
contained faulty conclusions that should be remedied on rehearing.  First, the AG 
argues the rationale of the Order is internally inconsistent.  On one hand, the 
Commission correctly points out that, “In its reply brief, Staff agreed with the AG that the 
2012 NOL should be removed from the revenue requirements. While Staff and the 
Companies agree on the effect, Staff does not agree that the 2012 NOL should be 
included.”  Final Order at 100.  In the very next sentence, however, the Order states, 
“This methodology to reflect the impact of the revenue increase on the NOL and final 
revenue requirements is not contested between Staff and the Companies.”  Final Order 
at 100.  The AG notes that as the previous sentences highlight, however, Staff does 
object to any recognition to the unexplained 2012 NOL amounts. Second, the AG 
maintains that the Final Order fails to address the Companies’ complete lack of record 
evidence supporting the quantification of the 2012 NOL or the lack of any explanation of 
exactly what changed at the time of surrebuttal that suddenly brought the NOL into 
existence.  Third, the AG contends that the rationale supplied for the conclusion in the 
Final Order is muddled.  The Order simply accepts as fact the Companies’ claim that 
“two new facts occurred in January 2013 (1) the American Taxpayer Relief Act of 2012 
was enacted in January 2013; and (2) end of year 2012 books closed.”  Final Order at 
100.  But, as explained above, these “two new facts” explain nothing.  As noted above, 
there is no way that the enactment of the ATRA of 2012 in January 2013 could have 
created an NOL in 2012 and the Final Order offers no explanation of the relevance of 
the 2013 ATRA to the 2012 NOL claimed by the Companies.  The AG believes the Final 
Order fails to address how this event created an NOL where none had existed 
previously, and why the Companies should not be held to their requisite burden of proof.  
Finally, the AG maintains that the conclusion in the Final Order on this issue does not 
cite any facts in evidence to support including the 2012 NOL is rate base because such 
evidence does not exist.  
 

The AG challenges the Companies’ attempt to switch the burden of proof on this 
issue in order to distract the Commission from the fact that the evidence presented on 
rehearing provides no additional support to justify the Commission's original conclusion 
on NOLs.  The AG argues that the Companies’ suggestion that the AG waived the 
opportunity to be heard wrongly assumes that the AG had an obligation to provide 
evidence on rehearing.  The Companies’ argument not only ignores, it subverts, clear 
precedent related to a utilities’ burden of proof.  Moreover, the AG notes that Section 9-
201(c) of the Act clearly states that the Companies -- not Staff or the intervenors -- have 
the burden of proving the requested accounting treatment: 
 

In such hearing, the burden of proof to establish the justness and 
reasonableness of the proposed rates or other charges, classifications, 
contracts, practices, rules or regulations, in whole and in part, shall be 
upon the utility.  
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220 ILCS 5/9-201(c).  The AG states that it has demonstrated the Companies failed to 
meet this burden in this case.  See AG Init. Br. at 6-10; Staff Init. Br. at 6-8; CUB-City 
Init. Br. at 7-8.   
 

Contrary to what the Companies claim, the AG contends that this rehearing was 
never intended to be an opportunity for the Companies to get another bite at the apple 
and submit additional evidence to prove their case.  The AG notes that its application for 
rehearing instead sought review and reconsideration of the Commission’s decision to 
include NOLs in rate base.   The AG maintains that it made it clear from the outset of 
the rehearing that this was the purpose of the rehearing.  The AG argues that it did not 
file evidence on the Companies 2012 NOL because it had no obligation to do so; 
moreover, any “evidence” regarding the 2012 NOL and why it could not be absorbed by 
“the consolidated group” was never explained by the Companies.  The AG asserts that 
it was not the obligation of the AG, Staff or any other party to attempt to explain this 
alleged occurrence.  See Hartigan, 117 Ill.2d at 135-6, 510 N.E.2d at 871.  The 
Companies’ argument that the AG waived filing additional testimony is, therefore, a red 
herring.   
 

Finally, the AG states that the Commission should disregard the Companies’ 
argument that the AG should have addressed the NOL in direct and rebuttal testimony 
during the original hearing.  The NOL did not become an issue until the Companies filed 
their surrebuttal testimony therefore there was no reason for the AG to respond to an 
issue before it became an issue. The AG argues the evidence shows it was surprised 
by the Companies’ sudden reversal on the NOL since up until the Companies filed 
surrebuttal testimony, they had repeatedly stated that there would not be a deferred tax 
asset related to an NOL that would be placed into rate base.  See Section 2, supra; AG 
Init. Br. at 6-8; Staff Init. Br. at 6. 
 
 For all of these reasons, the AG urges the Commission to reverse the Final 
Order’s acceptance of the unexplained 2012 NOL and remove these proposed rate 
base adjustments (and any derivative adjustments) from the final revenue requirements 
established in this case.  
 
Commission Analysis and Conclusion  

The Commission again finds that the 2012 NOLs are properly reflected in the 
Utilities’ rate bases.  The Commission finds that the Utilities appropriately set forth its 
assumptions when they filed their direct cases.  The Utilities clearly indicated that based 
on forecasts at the time, while Peoples Gas or North Shore may individually be 
generating losses, the consolidated group was forecasted to be able to absorb such 
losses.  Through discovery and at their next opportunity when the Utilities filed their 
rebuttal testimony, an updated status of the NOLs was provided, indicating again that 
they were forecasting that the consolidated group would be able to absorb the individual 
NOLs of Peoples Gas and North Shore.  Because at the time the Utilities filed direct and 
rebuttal testimony the Integrys consolidated group was forecasted to absorb the 2012 
standalone NOLs, they were not available to the Utilities to include in their rate bases 
and thus, it would have been improper at either the direct stage or rebuttal stage to 
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include the NOL. Having notified parties as to the status of the 2012 NOLs at the direct 
and the rebuttal testimony stages, the Commission finds that the Utilities notified Staff 
and intervenors as soon as possible regarding the change of status of the 2012 NOLs in 
surrebuttal testimony.  The Commission finds the Utilities’ actions reasonable.  Further, 
the Commission cannot approve on one hand adjustments based on actual data or new 
law, both only available in January 2013, which reduce the Utilities’ rate bases and 
reject on the other hand an adjustment based on actual data and supported by the 
record that increases the Utilities’ rate bases.    

The purpose of rehearing is to provide additional evidence or information for the 
Commission to consider. The Commission granted rehearing to the AG and CUB-City 
on this issue to give them the opportunity to provide any additional or opposing relevant 
evidence. The Commission finds that Staff, the AG and CUB-City in their direct and 
rebuttal testimony had the opportunity to challenge the Utilities’ assumptions or 
proposed course of action should the Integrys consolidated group not be able to absorb 
the 2012 standalone NOLs. In response to Staff’s discovery, the Utilities also provided 
estimates for the 2012 NOLs.  Specifically, on October 23, 2012, the 2012 NOLs were 
estimated to be $1.9 million for North Shore and $51.6 million for Peoples Gas.  Staff 
Cross Exs. 12 and 13, Utilities’ responses to Staff data requests BAP 15.01.  Staff 
reserved the right to propose adjustments in rebuttal testimony or in supplemental 
rebuttal testimony regarding the NOLs, but chose not to do so. Staff filed neutral 
testimony and the AG and CUB-City waived filing direct testimony and chose not to file 
rebuttal testimony.  The Commission does not believe that Staff or intervenors rebutted 
the evidence presented by the Companies in the original proceedings or on rehearing.   
Thus, the Commission rejects the positions of Staff, the AG and CUB-City and the 2012 
NOLS will be included in the rate bases.   

III. FINDINGS AND ORDERING PARAGRAPHS 
The Commission, having considered the entire record herein and being fully 

advised in the premises, is of the opinion and finds that:  

(1) Peoples Gas is an Illinois corporation engaged in the transportation, 
purchase, storage, distribution and sale of natural gas to the public in 
Illinois and is a public utility as defined in Section 3-105 of the Act; 

(2) North Shore is an Illinois corporation engaged in the transportation, 
purchase, storage, distribution and sale of natural gas to the public in 
Illinois and is a public utility as defined in Section 3-105 of the Act; 

(3) the Commission has jurisdiction over the parties and the subject matter 
herein;  

(4) the recitals of fact and conclusions of law reached in the prefatory portion 
of this Order are supported by the evidence of record, and are hereby 
adopted as findings of fact and conclusions of law; the Appendices 
attached hereto provide supporting calculations;  
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(5) the Commission voted to grant rehearing, in part, on August 6, 2013;  

(6) rehearing was granted on the issue of determining whether the 2012 
NOLs should be reflected in Peoples Gas’ and North Shore’s rate bases 
and the necessary corrections to the Appendices and body of the June 18 
Order to properly reflect the impact of the 2012 and 2013 NOLs; 

(7) the 2012 NOLs should be included in the rate bases of Peoples Gas and 
North Shore; 

(8) the Commission adopts and attaches to this final order on rehearing 
Appendices A and B, which properly reflects the 2012 and 2013 NOLs in 
the rate bases of North Shore and Peoples Gas; 

(9) for the test year ending December 31, 2013, and for the purposes of this 
proceeding, Peoples Gas’ original cost rate base with adjustments is 
$1,495,035,000; 

(10) for the test year ending December 31, 2013, and for the purposes of this 
proceeding, North Shore’s original cost rate base with adjustments is 
$201,046,000; 

(11) Peoples Gas should be authorized to place into effect tariff sheets 
designed to produce annual base rate revenues of $590,881,000, in 
addition to $16,195,000 of other revenues, which represents a total base 
rate increase of $59,792,000 or 10.93% in base rate revenues; such 
revenues will provide Peoples Gas with an opportunity to earn a rate of 
return of 6.67% ; based on the record in this proceeding, this return is just 
and reasonable; 

(12) North Shore should be authorized to place into effect tariff sheets 
designed to produce annual base rate revenues of $82,796,000, in 
addition to $1,610,000 of other revenues, which represents a base rate 
increase of $6,702,000 or 8.63% in base rate revenues; such revenues 
will provide North Shore with an opportunity to earn a rate of return of 
6.72% ; based on the record in this proceeding, this return is just and 
reasonable; 

(13) new tariff sheets authorized to be filed by this order should reflect an 
effective date consistent with the requirements of Section 9-201(b) as 
amended. 

IT IS THEREFORE ORDERED by the Illinois Commerce Commission that the 
tariff sheets presently in effect of The Peoples Gas Light and Coke Company and North 
Shore Gas Company that are the subject of this proceeding are hereby permanently 
canceled and annulled, effective at such time as the new tariff sheets approved herein 
become effective by virtue of this Order.  
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IT IS FURTHER ORDERED that The Peoples Gas Light and Coke Company and 
North Shore Gas Company are authorized to file new tariff sheets with supporting 
workpapers in accordance with Findings (7), (8), (9), (10), (11), (12), and (13) of this 
Order, applicable to service furnished on and after the effective date of said tariff 
sheets, which date shall be no later than four business days after said sheets are filed.  

IT IS FURTHER ORDERED that any motions, petitions, objections, and other 
matters in this proceeding which remain unresolved are disposed of consistent with the 
conclusions herein.  

IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject 
to the Administrative Review Law. 

 
By Order of the Commission this 18th day of December, 2013.   

 
 
 
 
 (SIGNED) DOUGLAS P. SCOTT 
 
 Chairman 
 

22 


	I. Introduction
	A. Background
	B. Procedural History on Rehearing

	II. NOLs
	A. Revenue Requirement Schedules and Corrections
	B. 2012 NOLs

	III. Findings and Ordering Paragraphs

